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MUTUALITY  IN  SPECIFIC    PERFORMANCE.* 

The  doctrine  of  mutuality  is  stated  as  lollows  in  Lord 
Justice  Fry's  Treatise  on  Specific  Performance:8 

"  A  contract  to  be  specifically  enforced  by  the  Court  must,  as  a  general 
rule,  be  mutual,— that  is  to  say,  such  that  it  might,  at  the  time  it  was  entered 
into,  have  been  enforced  by  either  of  the  parties  against  the  other  of  them. 
Whenever,  therefore,  whether  from  personal  incapacity  to  contract,  or  the 
nature  of  the  contract,  or  any  other  cause,  the  contract  is  incapable  of 
being  enforced  against  one  party,  that  party  is  equally  incapable  of  enforc- 
ing it  against  the  other,  though  its  execution  in  the  latter  way  might  in 
itself  be  free  from  the  difficulty  attending  its  execution  in  the  former." 

And  yet  the  truth  of  the  following  eight  propositions, 
each  one  of  which  is  at  variance  with  the  statement  just 
quoted,  will  be  generally  admitted  : 

(1)  A  bilateral  contract  between  a  fiduciary  and  his 
principal  is  often  enforced  in  favor  of  the  principal,  although 
not  enforceable  against  him. 

"*■»  (2)  A  similar  contract  procured  by  the  fraud  or  misrep- 
resentation of  one  of  the  parties  may  be  enforced  against 
him,  although  not  by  him. 

1  The  historical  development  of  the  doctrine  of  mutuality  is  worked 
out  with  much  ability  by  Professor  Lewis  in  a  series  of  essays  in  the 
American  Law  Register,  49  A.  L.  R.,  270,  382,  445,  507,  559  and  50 
A.  L.  R.,  65,  251,  329,  523.  The  learned  reader  will  find  in  these  articles 
an  exhaustive  citation  of  authorities  and  much  valuable  discussion  of 
particular  cases. 

2  Fry,  Sp.  Perf.  (3d  ed.)  215.  See  a  similar  statement  in  Pomeroy,  Sp. 
Perf.  (2d  ed.)  229. 
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(3)  In  England,  one  who,  after  making  a  voluntary  set- 
tlement, has  entered  into  a  contract  to  sell  the  settled  prop- 
erty, may  be  compelled  to  convey,  although  he  cannot 
force  the  buyer  to  accept  a  conveyance. 

(4)  A  vendor,  whose  inability  to  make  a  perfect  title 
debars  him  from  obtaining  a  decree  against  the  buyer,  may 
in  many  cases  be  forced  by  the  buyer  to  convey  with  com- 
pensation. 

(5)  Notwithstanding  the  opinions  of  Lord  Redesdale  and 
Chancellor  Kent  to  the  contrary,  a  party  to  a  bilateral  con- 
tract, who  has  signed  a  memorandum  of  it,  may  be  com- 
pelled to  perform  it  specifically,  although  he  could  not 
maintain  a  bill  against  the  other  party  who  had  not  signed 
such  a  memorandum. 

(6)  A  contract  between  an  infant  and  an  adult  may  be 
enforced  against  the  adult  after  the  infant  comes  of  age, 
although  no  decree  could  be  made  against  the  plaintiff. 

(7)  A  plaintiff  who  has  performed  his  part  of  the  con- 
tract, although  he  could  not  have  been  compelled  in  equity 
to  do  so,  may  enforce  specific  performance  by  the  defend- 
ant. 

(8)  One  who  has  contracted  to  sell  land  not  owned  by 
him,  and  who,  therefore,  could  not  be  cast  in  a  decree,  may, 
in  many  cases,  by  acquiring  title  before  the  time  fixed  for 
conveyance,  compel  the  execution  of  the  contract  by  the 
buyer. 

Several  of  these  propositions  are  treated  by  the  learned 
author  as  exceptions  to  the  general  rule.  But  a  rule  so 
overloaded  with  exceptions  is  fairly  open  to  this  severe 
criticism  by  Professor  Langdell : 

"  The  rule  as  to  mutuality  of  remedy  is  obscure  in  principle  and  in  ex- 
tent, artificial,  and  difficult  to  understand  and  to  remember."1 

If,  however,  we  examine  the  actual  cases  in  which  a 
plaintiff  failed  to  obtain  specific  performance  of  a  contract 
solely  on  the  ground  that  equity  could  not  force  him  to 
perform  his  own  counter-promise,  we  shall  find  that  the 
underlving  principle  of  the  decisions  is  simple  and  just, 
easy  to  grasp  and  to  carry  in  the  mind,  and  one  that  may 
be  expressed  in  few  words  without  qualifying  exceptions. 
This  principle  may  be  stated  as   tollows:   Equity  will   not 

1  1  Harv.  L.  Rev.  104. 
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compel  specific  performance  by  a  defendant  if,  after  per- 
formance, the  common  law  remedy  of  damages  would  be 
his  sole  security  for  the  performance  of  the  plaintiff's  side 
of  the  contract. 

Let  us  test  this  principle,  first  by  the  groups  of  cases  in 
which  a  plaintiff  has  failed  to  obtain  specific  performance, 
because  no  equitable  relief  could  be  obtained  against  him, 
and  then  by  the  groups  of  cases  in  which  the  plaintiff  ob- 
tained a  decree,  although  the  defendant  could  not  have  got 
a  decree  against  him. 

A  typical  instance  of  the  refusal  of  relief  to  the 
plaintiff,  because  of  the  defendant's  inability  to  obtain 
the  subsequent  performance  of  the  plaintiff's  promise  is 
furnished  by  the  case  of  Chad  wick  v.  Chad  wick.1  A 
mother  agreed  to  convey  certain  land  to  her  son,  the  latter 
agreeing  to  care  for  and  support  her  in  his  home.  A  bill 
filed  by  the  son  praying  for  specific  performance  of  the 
mothers  agreement  was  dismissed,  because  the  mother, 
after  making  the  conveyance,  could  not  obtain  equitable 
relief  against  the  son,  contracts  for  personal  service  and 
the  like  not  being  enforceable  in  equity.  As  the  Court 
said  of  this  contract  : 

"  To  compel  its  observance  by  one  when  its  benefits  could  not  be  se- 
cured to  [from]  the  other  would  be  alike  unequal  and  inequitable." 

Vice-Chancellor  Wigram  stated  the  principle  very 
clearly  in  Waring  v.  Manchester  Co.:* 

"  The  Court  does  not  give  relief  to  a  plaintiff,  although  he  be  otherwise 
entitled  to  it,  unless  he  will,  on  his  part,  do  all  that  the  defendant  may  be 
entitled  to  ask  from  him  ;  and  if  that  which  the  defendant  is  entitled  to,  be 
something  which  the  Court  cannot  give  him,  it  certainly  has  been  the  gen- 
erally understood  rule  that  that  is  a  case  in  which  the  Court  will  not  inter- 
fere." 

But  relief  may  be  denied  to  a  plaintiff,  not  only  in 
cases  in  which  the  performance  promised  by  him  was  to  be 
subsequent  to  that  of  the  defendant,  but  sometimes  in  cases 

1  (1898)  121  Ala.  580.  See  to  the  same  effect  O'Brien  v.  Perry,  (1900) 
130  Cal.  526;  Ikerd  v.  Beavers,  (1885)  106  Ind.  483. 

3  (1849)  7  Hare,  482.  492.  The  same  idea  is  expressed  by  Wood,  V.  C. 
in  Stocker  v.  Wedderburn,  (1857)  3  K.  &  J.  393,  404  and  by  Lord  Cran- 
worth  in  Blackett  v.  Bates,  (1865)  1  Ch.  Ap.,  117,  124,  and  in  several  of  the 
cases  cited  in  1  Ames  Cas.  in  Eq.  Jur.  428,  n.  2. 
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where  the  reciprocal  performance  was  to  be  contempora- 
neous. A  case  in  point  is  Flight  v.  Bolland,1  the  earliest 
and  most  frequently  cited  case  in  which  the  defense  of  lack 
of  mutuality  was  sustained.  An  infant,  who  had  entered 
into  a  bilateral  contract  with  an  adult,  filed  a  bill  through 
his  next  friend  for  its  specific  performance.  The  bill 
was  dismissed,  and  quite  properly.  A  decree  against  the 
defendant  would  have  compelled  him  to  surrender  his 
property  without  any  security  for  enjoying  the  equivalent 
for  which  he  had  stipulated.  It  is  true  that  the  decree 
would  make  the  performance  of  the  defendant  conditional 
upon  the  plaintiff's  performance.  But  the  defendant  could 
not  count  upon  retaining  the  property  actually  conveyed 
to  him.  For  the  plaintiff,  being  still  an  infant,  might  avoid 
any  conveyance  or  recover  any  money  paid  by  him.  That 
the  decision  proceeded  on  this  ground  is  clear  from  Sir 
John  Leach's  remark:  "The  act  of  filing  the  bill  by  his- 
next  friend  cannot  bind  him."2 

We  may  turn  now  to  the  eight  groups  of  cases,  already 
mentioned,  in  which  the  relief  of  specific  performance  is 
given  to  a  plaintiff,  although  no  decree  would  be  given 
against  him. 

It  is  common  learning  that  a  fiduciary  to  sell  cannot 
buy  for  himself  and  enforce  the  contract  against  his  princi- 
pal;  and  yet  he  may  be  compelled  by  the  principal  to  take 
and  pay  for  the  property.  Similarly  a^contract  procured 
by  fraud  is  enforceable  against  the  fraudulent  party,  but 
not  by  him.  It  would  be  preposterous  to  permit  the  fidu- 
ciary, or  fraudulent  party,  to  defeat  bills  against  him  merely 
because  of  his  inability,  due  to  his  own  conduct,  to  main- 
tain a  bill  against  the  principal  or  defrauded  party.  Nor 
does  the  rule  operate  unfairly  against  the  fiduciary  or  fraud- 
ulent party,  for  the  decree  against  him  makes  his  payment 
concurrent  with  conveyance  by  the  plaintiff. 

The  same  reasoning  applies  to  the  case  of  a3contract  to- 
sell  land  after  one  has  made  a  voluntary  settlement  of  it.s 

1  (1828)  4  Russ.  299. 

2  See  to  the  same  effect  Solt  v.  Anderson,  (Neb.  1902)  89  N.  W.  306, 
308;  Richards  v.  Green,  (1872)  23  N.  J.  Eq.  536,  538 ;  Ten  Eyck  v.  Man- 
ning, (1894)  52  N.  J.  Eq.  47,  51  :  Tarr  v.  Scott,  (1867)  4  Brewst.  (Pa.)  49 
[semble).        3  Smith  v.  Garland,  (1817)  2  Mer.  123. 
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The  inability  of  a  plaintiff  to  compel  specific  perform- 
ance may  be  due  not  to  his  fault  but  to  his  misfortune.     A 

**  vendor,  for  instance,  with  the  best  of  intentions  may  find  it 
impossible  to  make  out  a  good  title  to  all  the  property  he 
has  agreed  to  sell.  He  cannot,  however,  use  his  inability 
to  obtain  a  decree  against  the  buyer  as  a  defence  to  a  bill 
by  the  buyer  against  him.  The  buyer  can  compel  him  to 
convey  and  to  receive  a  proportionally  smaller  amount 
of  purchase  money.1  Here,  too,  the  seller  receives  at  the 
time  of  conveyance  a  cash  equivalent  for  it. 

The  most  conspicuous  instance  of  the  breaking  down  of 
the    sweeping  doctrine   of   mutuality  is    furnished   by  the 

^cases  arising  under  the  Statute  of  Frauds,  in  which  a  plain- 
tifl,  whose  promise  remains  purely  oral,  is  allowed  to 
enforce  performance  of  the  counter  promise  of  the  defend- 
ant, who  has  signed  a  memorandum  of  it.  Lord  Redesdale 
was  strongly  opposed  to  granting  relief  in  such  cases.* 
Chancellor  Kent,  while  deferring  to  authority,  thought  that 
the  weight  of  argument  was  with  Lord  Redesdale.3  His 
view  seems  to  have  prevailed  in  two  jurisdictions.4  But  it 
has  been  repudiated  in  England,  Ireland,  and  in  nearly  all 
the  States  in  this  country.1  The  prevailing  view  seems  to 
be  sound  and  just.  The  Statute  of  Frauds  has  made  no 
change  in  the  requisites  of  a  contract.  It  simply  furnishes 
a  defence  to  the  one  whose  undertaking  is  not  manifested 
by  a  writing  signed  by  him.  If  the  defendant  has  not  this 
statutory  defence,  and  the  plaintiff  has  it,  it  is  because  the 
plaintiff  was  prudent  and  the  defendant  careless.  Further- 
more, although  the  one  who  has  the  statutory  defence  can- 
not be  compelled  to  perform  as  a  defendant,  he  must  per- 
form, on  his  part,  if  he,  as  a  plaintiff,  insists  upon 
performance  by  a  defendant  who  cannot  plead  the  statute. 
A  contract  between  an  infant  and  an  adult,  as  has  been 
seen,  cannot  be  enforced  against  the  adult  during  the  non- 
age of  the  infant.     If,  however,  the  bill  is  filed  after  the 

1  Wilson  v.  Williams,  (1857)  3  Jur.  n.  s.  810,  and  cases  cited  in  1  Ames 
Cas.  in  Eq.  Jur.  251,  n.  1. 

2  Lawrenson  v.  Butler,  (1803)  1  Sch.  &  Lef.  13,  20. 
'Clason  v.  Bailey,  (1817)  14  Johns.  484,  489. 

*  Lipscomb  v.  Watrous,  (1894)  3  Dist.  Col.   Ap.  1;  Duvall  v.  Myers, 
(1850)  2  Md.  Ch.401. 

5  The  authorities  are  collected  in  1  Ames  Cas.  in  Eq.  Jur.  421,  n.  1. 
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infant  comes  of  age,  the  plaintiff  should  succeed,  as  he  did 
succeed  in  Clayton  v.  Ashdown.1  "  The  common  law  gives 
the  infant  a  defence  even  after  his  majority,  just  as  the 
Statute  of  Frauds  gives  the  oral  promisor  a  defence ;  but 
the  adult,  like  the  promisor  who  has  signed  a  memoran- 
dum, has  no  defence.  The  objection  that  defeated  the 
infant's  bill  in  Flight  v.  Bolland2  cannot  be  urged  against  a 
bill  filed  after  the  infant  is  of  age.  The  performance  by 
the  plaintiff  concurrently  with  the  defendant's  performance 
cannot  be  avoided.  The  defendant  will  receive  and  may 
retain  the  stipulated  equivalent  for  his  own  performance. 

Lord  Justice  Fry  in  the  passage  already  quoted  defines 
mutual  as  meaning  that  the  contract  must  be 

"  such  that  it  might,  at  the  time  it  was  entered  into,  have  been  enforced  by 
either  of  the  parties  against  the  other  of  them." 

In  accordance  with  this  definition  a  contract  to  convey  land 
in  consideration  of  a  promise  to  render  personal  services 
before  the  time  appointed  for  conveyance  would  not  be 
mutual,  and  a  conveyance  could  not  be  compelled  even 
after  the  plaintiff  had  rendered  the  services,  because  he 
could  not  have  been  forced  to  render  them  at  the  time  of 
the  contract  made.  1  And  yet  the  authorities  are  unanimous 
that  a  plaintiff,  who  has  rendered  such  services  or  per- 
formed any  other  consideration  for  the  conveyance,  which 
equity  would  not  have  compelled  him  to  perform,  may 
compel  the  defendant  to  convey.3  Such  a  result  was 
inevitable.  It  would  be  shockingly  unjust,  if  a  defendant, 
who  had  received  the  promised  equivalent  for  his  convey- 
ance, were  permitted  to  withhold  it.  It  is  for  this  reason 
that  the  doctrine  of  mutuality  is  inapplicable  to  unilateral 
simple  contracts.4 

</  If  both  parties  at  the  time  of  the  execution  of  the  bargain 
must  have  the  right  to  resort  to  equity  for  its  specific  per- 
formance, a  vendor.who,  at  the  time  of  the  bargain,  has  not 

1  (1715)  9  Vin.  Ab.  393  (G.  4),  2.        2  Sufira. 

3  Wilkinson  v.  Clements  (1872),  8  Ch.  96  ;  Lane  v.  May  Co.  (1898),  121 
Ala.  296;  Thurber  v.  Meves  (1897),  119  Cal.  35 ;  Lindsay  v.  Warnock 
(1893),  93  Ga.  619;  Denlar  v,  Hile  (1889),  123  Ind.  68;  Allen  v.  Cerro 
Gordo  Co.  (1875),  40  Iowa,  349;  TopekaCo.  v.  Root  (1896),  56  Kan.  187. 

4Howe^.  Watson  (1902),  179  Mass.  30  and  cases  cited  in  1  Ames  Cas. 
in  Eq.  Jur.  430,  n.  3. 
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the  property  which  he  agrees  to  sell,  cannot  by  subse- 
quently acquiring  it  compel  the  buyer  to  complete  the 
purchase.  There  are  a  few  decisions  and  dicta  to  this 
effect.1  But,  Mr.  Justice  Wells,  delivering  the  opinion  of 
the  court  in  Dresel  v.  Jordan2  said  in  regard  to  this  con- 
ception of  mutuality  : 

"  We  do  not  so  understand  the  rule.  On  the  contrary,  if  the  obligation 
of  the  contract  be  mutual,  and  the  seller  is  able  in  season  to  comply  with 
its  requirements  on  his  part,  to  make  good  the  title  he  has  agreed  to 
convey,  we  see  no  ground  on  which  the  purchaser  ought  to  be  permitted 
to  excuse  himself  from  its  acceptance." 

And  this  view  is  supported  by  an  overwhelming  weight 
of  authority.3  The  prevailing  view  is  just.  Indeed,  if  the 
buyer  knew  at  the  time  of  the  bargain  that  the  seller  did 
not  own  the  land  bargained  for,  a  rule  which  permitted 
him  to  refuse  to  accept  a  good  title  subsequently  acquired 
and  tendered  at  the  appointed  day,  simply  because  the 
seller  did  not  have  the  title  when  the  contract  was  made, 
would  be  a  mockery  of  justice.  Nor  is  there  any  unfair- 
ness in  a  decree  against  a  buyer  who  was  unaware  of  the 
seller's  lack  of  title  until  after  the  latter  had  acquired  it. 
If,  indeed,  a  buyer  who  contracted  in  the  belief  that  the 
seller  had  the  title,  discovers  before  the  time  for  comple- 
tion of  the  contract  that  the  seller  had  not  the  title  at  the 
time  of  the  bargain,  and  has  not  since  acquired  it,  he  is  jus- 
tified, according  to  several  authorities,  in  saying  to  the 
seller:  "I   shall  not  complete."4      He    bargained  for  what 

Morris  v.  Fox  (1891),  45  Fed.  406;  Luse  v.   Deitz   (1877),  46   Iowa, 
205:  Ten  Eyck  v.  Manning  (1893)    52    N.   J.    Eq.,    47,51;  Chilhowie  v. 
Gardiner  (1884),  79  Va.  305  semblc. 
-2(i87o),  104  Mass.  407. 

3Langford7A  Pitt  (1731),  2  P.  Wms.  629;  Hoggartt/.  Scott  (1830),  1  R. 
&  My.  293;  Murrell  v.  Goodyear  (i860),  1  D.  F.  &  J.  432;  Hepburn  v. 
Dunlop  (1816),  1  Wheat.  179;  Mason  v.  Caldwell  (1848),  10  III.,  196,  208, 
209;  Brumfield  v.  Palmer  (1844),  7  Blackf.  227.  230;  Guild  v.  R.  R.  Co. 
(1896),  57  Kan.  70;  Logan  v.  Bull  (1880),  78  Ky.  607,  618;  Md.  Co.  v. 
Kuper  (1900),  90  Md.  529;  Luckett  v.  Williamson  (1866)  37  Mo.  388; 
Oakey  v.  Cook  (1886),  41  N.  |.  Eq.  350;  Bruce  v.  Tilson  (1862),  25  N.  Y. 
194;  Jenkins  v.  Fahey  (1878),  73  N-  Y.  m;  Westall  v.  Austin  (1844). 
5  Ired.  Eq.  1  ;  Kindley  v.  Gray  (1845),  6  Ired.  445  ;  Wilson  v.  Tappan 
(1856),  6  Oh.  272  ;  Mussleman's  Ap.  (1870),  65  Pa.  480.  (1872)  71  Pa.  465  ; 
Lyles  v.  Kirkpatrick  (1876),  9  S.  Car.  265;  Fraker^.  Brazleton  (1883),  12 
Lea.  278;  Tison  v.  Smith  (1852).  8  Tex.  147;  Reeveso  v.  Dickey  (1853), 
ioGratt.  138;  Core  v.  Wigner  (1889),  32  W.  Va.  277. 

4Forrer  v.  Nash  (1865),  35  Beav.  167  ;  Brewer  v.  Broadwood  (1882),  22 
Ch.  D.  105;  Wylson  v.  Dunn  (1887),  34  Ch.  D.  569,  577;  Bellamy  v. 
Debenham  (1891),  1  Ch.  412. 
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he  believed  to  be  a  certainty,  and  it  would  not  be  fair  to 
keep  him  in  suspense,  against  his  will  and  contrary  to  his 
reasonable  expectation,  while  the  seller  endeavors,  without 
any  certainty  of  success,  to  procure  the  title  from  some 
third  person.  But  if  he  does  not  declare  the  bargain  off  at 
once,  he  may  be  forced  to  complete  it.1 

It  is  evident,  from  a  consideration  of  the  eight  classes  of 
cases  just  discussed,  that  the  rule  of  mutuality,  as  com- 
monly expressed,  is  inaccurate  and  misleading.  The 
reciprocity  of  remedy  required  is  not  the  right  of  each 
party  to  the  contract  to  maintain  a  bill  for  specific  perform- 
ance against  the  other,  but  simply  the  right  of  one  party  to 
refuse  to  perform,  unless  performance  by  the  other  is  given 
or  assured. 

The  soundness  of  this  conception  of  mutuality  is  con- 
firmed by  certain  cases  in  which  specific  performance  is 
accomplished  by  an  injunction  restraining  a  threatened 
breach  of  the  contract.  The  manager  of  a  theatre,  for 
example,  has  engaged  a  distinguished  actor  to  act  for  him 
and  not  to  act  for  any  other  manager  during  a  certain 
period.  Although  the  actor  cannot  compel  specific  per- 
formance of  the  manager's  agreement  to  employ  him 
and  pay  him  his  salary,  the  manager  may  enforce 
the  actor's  negative  agreement  not  to  act  at  any 
other  theatre.2  But  the  actor  is  not  obliged  to 
perform  this  negative  agreement  without  reciprocity 
of  performance  on  the  part  of  the  manager.  As  was 
well   said   by    Wood,   V.  C.   in   Stocker  v.    Wedderburn3 

"  where  a  person  is  ordered  by  injunction  to  perform  a  negative  covenant 
of  that  kind,  the  whole  benefit  of  the  injunction  is  conditional  upon  the 
plaintiff's  performing  his  part  of  the  agreement,  and  the  moment  he  fails  to 
do  any  of  the  acts  which  he  has  engaged  to  do,  and  which  cover  the  con- 
sideration for  the  negative  covenant,  the  injunction  would  be  dissolved."  * 

1  Hoggart  v.  Scott  (1830),  1  R.  &  My.  293  ;  Salisbury  v.  Hatcher  (1842) 
2  Y.  &  C.  C.  C.  54. 

2Lumley7\  Wagner,  (1851)  1  D.  M.  &  G.  93,  and  cases  cited  in  1  Ames 
Cas.  in  Eq.  Jur.  102,  n.  I. 

3  (1857)  3  K.  &  J.  393.  404. 

4  A  recognition  of  the  principle  stated  by  Wood,  V.  C.  would  have  led 
to  a  different  result  in  Hills  v.  Croll,  (1845)  2  Ph.  60.  But  that  case  was  dis- 
credited in  Catt  v.  Tourle,  (1869)  L.  R.4  Ch.  654,  660,  662,  and  Singer  Co. 
v.  Union  Co.,  (1872)  Holmes,  253,  257.  See  also  the  Reporter's  note  in  2 
Ph.  62. 
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All  the  contracts  thus  far  considered  have  been  bilateral 
contracts,  or  unilateral  contracts  in  which  the  defendant 
received  the  full  quid  pro  quo  at  the  moment  the  contract 
arose.  It  is  believed,  however,  that  equity  would 
properly  enforce  the  performance  of  some  unilateral  con- 
tracts, although  the  defendant  at  the  time  of  bill  filed 
had  received  no  part  of  the  expected  equivalent  for  his 
undertaking.  Suppose,  for  example,  that  one  should  con- 
tract under  seal  with  a  married  woman  to  buy  for  a  certain 
price  a  certain  piece  of  land  belonging  to  her.  Apart  from 
statutes  the  promise  of  a  married  woman  would  be  a  nullity. 
But  if  she  and  her  husband  should  file  a  bill  for  specific  per- 
formance, tendering  a  deed,  so  executed  as  to  convey  her 
interest  in  the  land,  a  decree  in  her  favor  would  be  eminently 
just.  For  the  defendant,  though  having  no  right  to  compel 
performance  by  the  woman,  if  forced  to  pay  the  purchase 
money,  would  receive  at  the  same  time  a  conveyance  of  the 
land  and  so  obtain  the  full  benefit  of  his  bargain.  No  case 
precisely  like  this  has  been  found.  But  there  are  several 
decisions,  not  essentially  distinguishable,  in  which  a  defend- 
ant who  had  covenanted  with  both  husband  and  wife  for 
the  purchase  of  her  land  was  compelled  to  complete  the  pur- 
chase, although  the  wife's  agreement  to  convey  was  alto- 
gether void1. 

When  an  option  to  purchase  land  is  given  and  accepted, 
the  acceptance  is,  in  most  cases,  fairly  to  be  interpreted  as 
the  givingof  a  counter  promise,  so  that  the  resulting  bargain 
is  like  any  other  bilateral  contract  for  the  sale  and  purchase 
of  land'.   But  the  option  may  be  granted  in  such  a  form  as  to 


'Fennelly  v.  Anderson,  (1850)  1  Ir.  Ch.  R.  1  ;  Chamberlin  v.  Robertson, 
(1871)  31  Iowa,  408  (semble) ;  Logan  v.  Bull,  (1880)  78  Ky.  607 ;  Freeman 
v.  Stokes,  (1877)  12  Phila.  219  (semble) — but  see  Tarr  v.  Scott,  supra,  semble 
contra)  ;  Jarnigan  v.  Levisy,  (1880)  6  Lea,  397  ;  Mullens  v.  Big  Creek  Co., 
(Tenn.  1895)  35  S.  W.  R.  439;  Hoover  v.  Calhoun,  (1861)  16  Gratt  109, 
112  (semble).  See,  however,  an  adverse  criticism  in  Fry,  Sp.  Perf.  (3d  ed.) 
217. 

2The  surprising  mass  of  litigation  arising  from  the  attempts,  invariably 
unsuccessful,  of  grantors  of  options  to  resist  bills  for  specific  performance, 
can  be  explained  only  by  the  widespread  confusion  in  the  minds  of  lawyers 
as  to  the  true  significance  of  the  doctrine  of  mutuality.  The  cases  are  col- 
lected in  1  AmesCas.  in  Eq.  Jur.  431,  n.  2. 
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admit  of  acceptance  without  any  counter  obligation.  One 
promises,  for  instance,  under  seal  or  in  consideration  of  one 
dollar,  to  convey  a  certain  piece  of  land  to  A,  upon  A's 
paying,  without  any  obligation  to  pay,  $1,000  therefor 
within  a  month.  Here  the  obligation  is  purely  unilateral 
from  beginning  to  end.  If,  however,  the  obligor  refuses  to 
accept  the  money  when  duly  tendered,  on  no  sound 
equitable  principle  can  he  resist  A's  bill  for  specific  per- 
formance. He  has  made  a  valid  contract,  he  did  not 
contemplate  a  counter  obligation,  and  a  decree  against 
him  will  secure  to  him  the  purchase  money,  the  ex- 
pected equivalent  for  his  undertaking.  Borel  v.  Mead,1 
in  which  the  plaintiff  was  successful,  seems  to  have  been 
such  a  case. 

The  doctrine  of  mutuality  has  been  thought  bv  some 
judges  to  apply  to  contracts  containing  an  option  of  quite  a 
different  kind  from  the  options  just  considered,  namely  to 
options  to  terminate  a  contract.  Rust  v.  Conrad2  is  a  case 
in  point.  The  defendants,  landowners,  in  consideration  of 
the  plaintiff's  making  successful  explorations  for  iron  ore  upon 
the  lands  of  the  former  during  the  next  six  months  agreed 
to  execute  to  them  a  twenty  years'  lease  of  the  lands.  By 
the  terms  of  the  contemplated  lease  the  lessees  were  to 
prosecute  mining  operations  diligently,  and  to  pay  certain 
royalties.  They  were  also  to  have  the  option  of  terminat- 
ing the  lease  upon  thirty  days'  notice.  Because  of  this 
option  the  court  dismissed  a  bill  against  the  landowners  for 
the  execution  of  the  lease.  The  reasoning  of  the  court  is 
far  from  convincing.  There  was  thought  to  be  an  impro- 
priety in  giving  a  decree  for  the  plaintiffs,  the  benefit  of 
which  they  might  subsequently  see  fit  to  renounce.  It 
would  seem  that  such  a  contingency  might  safely  be  left  to 
take  care  of  itself.  At  all  events  it  hardly  lies  in  the  mouth 
of  the  defendant  to  resist  performance  because  the  plaintiff 
may  sometime  decide  to  renounce  the  benefit  of  such  per- 
formance. One  feels  the  less  hesitation  in  criticising  this 
decision,  because  it  was  subsequently  superseded  by  a 
statute  giving  specific  performance  against  landowners  in 

1  (1884)  3  N.  Mex.  84.        2  (1 881)  47  Mich.  449. 
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such  cases.1  There  are  a  few  dicta  in  accordance  with  the 
Michigan  decision.2  But  there  is  authority  as  well  as  rea- 
son on  the  other  side.  Lowell,  J.,  puts  the  matter  very  con- 
vincingly in  Singer  Co.  v.  Union  Co.3 

"  It  is  certainly  competent  to  the  parties  to  make  a  contract  which  will  be 
equitable  and  reasonable,  and  in  which  their  rights  ought  to  be  protected 
while  they  last,  though  it  may  be  terminable  by  various  circumstances,  and 
though  one  party  may  have  the  sole  right  to  terminate  it,  provided  their 
stipulation  is  not  one  that  makes  the  whole  contract  inequitable." 

The  doctrine  of  the  Michigan  decision  was  expressly 
repudiated  in  a  recent  Pennsylvania  case,  Philadelphia 
Club  v.  Lajoie.4 

In  all  the  cases  thus  far  discussed  in  this  paper  it  was  the 
defendant  who  invoked  the  doctrine  of  mutuality  in  order 
to  bar  the  specific  performance  of  his  promise,  which  by  its 
nature  was  such  as  to  justify  equitable  relief.  But  there  are 
instances  of  suits  by  a  seller  against  a  buyer,  in  which  the 
plaintiff,  pressed  by  the  argument  that  his  remedy  at  law 
was  adequate,  has  appealed,  and  with  success,  to  the  prin- 
ciple of  mutuality  to  support  his  prayer  for  equitable  relief. 
The  contrast  between  these  two  doctrines  is  obvious.  In 
the  one  case  the  defendant  says  to  the  plaintiff:  "  You  must 
renounce  your  equitable  claim,  because  I  have  no  adequate 
equitable  relief  against  you."  In  the  other  case  the  plaintiff 
says    to    the    defendant:     "  Since    you    may  enforce  your 

lIn  Grummett  v.  Gingrass  (1889)  77  Mich.  369,  389,  the  Court  adopted 
these  words  of  one  of  the  counsel:  "  The  Legislature  could  do  no  less. 
Nearly  all  the  iron  mines  of  the  Upper  Peninsula  have  been  discovered  by 
explorers — poor  men  who  would  be  cheated  out  of  their  discoveries  unless 
ample  means  were  provided  for  compelling  the  landowners  to  live  up  to  their 
agreements.  An  action  at  law  for  damages  would  be  entirely  illusory,  and 
the  result  would  be  that  the  development  of  the  mineral  wealth  of  the 
Upper  Peninsula  would  be  retarded,  if  the  law,  as  laid  down  by  the 
Supreme  Court  (in  Rust  v.  Conrad)  had  not  been  changed  by  the  Legisla- 
ture," 

2Marble  Co.  v.  Ripley,  (1869)  10  Wall.  339,  359  (but  see  Telegraph  Co. 
v.  Harrison,  (1891)  145  U.  S.  459);  Brooklyn  Club  v.  McGuire,  (1902)  116 
Fed.  782,  783;  Iron  Co.  v.  Western  Co.,  (1888)  83  Ala.  498,  509; 
Sturgis  v.  Galindo,  (1881)  59  Cal.  28,  31  ;  Harrisburg  Club  v.  Athletic 
Assn.,  (1890)  8  Pa.  Co.  Ct.  R.  337,  342. 

3(i872)  Holmes,  253. 

4  (Pa.  1902)  51  Atl.  973.  The  court  referring  to  Rust  v.  Conrad  said, 
p.  975:  "  We  are  not  satisfied  with  the  reasoning  intended  to  support  that 
conclusion.  We  cannot  agree  that  mutuality  of  remedy  requires  that  each 
party  should  have  precisely  the  same  remedy,  either  in  form,  effect,  or 
extent.  In  a  fair  and  reasonable  contract  it  ought  to  be  sufficient  that  each 
party  has  the  possibility  of  compelling  the  performance  of  the  promises 
which  were  mutually  agreed  upon." 
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equitable  claim  against  me  I  must  have  the  right  to  proceed 
in  equity  on  my  legal  claim  against  you." 

In  truth  the  vendor's  right  to  specific  performance  has 
nothing  to  do  with  any  question  of  mutuality.  The  vendor, 
from  the  time  of  the  bargain,  holds  the  legal  title  as  a 
security  for  the  payment  of  the  purchase  money,  and  his 
bill  is  like  a  mortgagee's  bill  for  payment  and  foreclosure 
of  the  equity  of  redemption.  This  view  is  confirmed  if  we 
consider  the  position  of  a  vendor  who  has  conveyed  before 
the  time  fixed  for  payment.  He  is  now  a  creditor,  just  as  if 
he  had  sold  goods  on  credit,  and  there  is  no  more  reason 
why  he  should  have  a  bill  in  equity  than  any  other  common 
law  creditor.  No  case  has  been  found  in  which  a  bill  has 
been  sustained  under  such  circumstances.  The  case  of 
Jones  v.  Newhall1  is  a  solid  decision  against  such  a  bill.  A 
lessee,  to  put  another  illustration,  may  compel  an  execution 
of  a  lease,  but  will  anyone  maintain  that  a  lessor,  who  has 
executed  a  lease,  may  collect  the  rent  by  a  bill  in  equity? 
We  may  dismiss  this  phase  of  the  doctrine  of  mutuality 
from  our  minds. 

It  is  hoped,  too,  that  the  preceding  discussion  of  the 
cases  will  have  proved  the  need  of  revising  the  common 
form  of  stating  the  principle  of  mutuality,  and  the  propriety 
of  adopting  the  form  here  suggested  :  Equity  will  not 
compel  specific  performance  by  a  defendant,  if  after  per- 
formance  the  common  law  remedy  of  damages  would  be 
his  sole  security  for  the  performance  of  the  plaintiff's  side 
of  the  contract. 

J.  B.  Ames. 

1  (1874)  115  Mass.  244. 


OUR  NEW    PEOPLES  :    CITIZENS,    SUBJECTS, 
NATIONALS  OR   ALIENS. 

Among  the  many  unsolved  problems  incident  to  our 
recent  annexations  none  is  more  complex,  nor  presents 
more  difficulties,  both  practical  and  theoretical,  than  that 
of  the  status  of  the  Islanders,  both  Porto  Ricans  and  Fil- 
ipinos. This  is  mainly  owing  to  the  fact  that  for  the  first 
time  in  our  history  we  have  acquired  real  dependencies. 
By  that  term  I  understand  territories  inhabited  by  a  set- 
tled population  differing  from  us  in  race  and  civilization  to 
such  an  extent  that  assimilation  seems  impossible,  and 
varying  among  themselves  in  race,  development  and  cul- 
ture to  so  great  a  degree  as  to  make  the  application  of  any 
uniform  political  system  difficult  if  not  impracticable. 

It  is  idle  to  attempt  to  find  any  adequate  or  guiding 
precedents  in  our  former  territorial  acquisitions.  The  ter- 
ritories transferred  from  France  and  Mexico  were  not  suffi- 
ciently populated  to  bring  us  face  to  face  with  the  real 
imperial  problem,  i.  e.,  the  domination  over  men  of  one 
order  or  kind  of  civilization  by  men  of  a  different  and 
higher  civilization. 

The  Nomad  tribes  of  America  presented  indeed  a  prob- 
lem, but  only  a  passing  one.  North  America  could  not  for 
mere  sentimental  reasons  remain  as  a  game  preserve  for- 
ever, in  order  that  a  few  hundred  thousand  red-skinned 
hunters  might  indulge  their  taste  for  the  chase  and  gain 
subsistence  thereby  as  they  had  done  in  the  past.  Neces- 
sity and  the  ruthless  progress  of  civilization  compelled  the 
opening  up  and  exploiting  of  the  American  continent  by 
the  overflowing  population  of  Old  Europe.  The  Indian 
problem  was  met  by  taking  the  land,  whether  as  the  result  of 
a  bargain  or  through  force  as  the  white  man  needed  it,  and 
the  relations  of  the  newcomer  with  his  Nimrod  predeces- 
sor were  gradually  reduced  to  a  minor  question  through 
the  agencies  of  fire  water,  gunpowder  and  well-intended 
but  unwise  policy.  The  logic  of  events  is  often  more 
powerful  than  that  of  Aristotle. 
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The  populations  taken  over  from  France  and  Mexico 
were  insignificant  in  number  They  were,  moreover,  largely 
of  Caucasian  race  and  civilization,  and  a  growing  stream  of 
immigration  soon  made  the  new  lands  thoroughly  Ameri- 
can, and  thus  the  question  there  quickly  became  academic. 
Moreover,  the  two  civilizations  were  in  fact  equal  or  nearly 
so,  and  the  treaties,  both  of  Paris  (1800)  and  of  Guadalupe 
Hidalgo  (1848),  recognized  that  fact  by  according  to  the 
new  inhabitants  the  rights  of  American  citizens.  Thus  the 
problem  as  to  the  legal  status  of  the  inhabitants  of  Louisiana 
and  the  territory  acquired  from  Mexico  was  solved  or 
solved  itself  ab  initio.  The  underlying  theory  upon 
which  both  treaties  were  based  was  expansion  rather  than 
imperialism. 

But  the  problem  of  to-day  cannot  be  solved  either  by 
extermination,  as  in  the  case  of  the  Indian,  nor  by  assimila- 
tion, as  in  the  case  of  the  few  Frenchmen  and  Spaniards. 
Neither  the  methods  of  Miles  Standish  nor  those  of  Jeffer- 
son will  suffice  us  now.  We  must  move  on  a  heretofore 
untrodden  path  and  seek  for  precedent  upon  which  to  base 
intelligent  legislation  and  administration,  not  in  our  own 
history,  but  in  that  of  other  nations  who  have  preceded  us 
in  attempting  to  govern  non-assimilable  peoples. 

In  such  a  discussion  as  this  we  must  begin  by  defining 
the  necessary  terms,  otherwise  we  will  end  as  do  most 
academic  discussions  in  having  with  much  clamor  demol- 
ished a  man  of  straw.  The  object  is  to  ascertain  exactly 
what,  under  existing  law,  is  the  constitutional  and  legal 
status  of  the  Porto  Rican  or  the  Filipino.  To  call  him  a 
citizen  when  we  are  in  hopeless  disagreement  as  to  the 
meaning  of  that  term  will  only  result  in  creating  added 
confusion  and  in  arousing  excitement  in  many  excellent  but 
possibly  not  very  analytical  minds.  The  necessity  for 
such  definition  is  rendered  acute  by  the  decision  of  the 
Circuit  Court  of  the  United  States  a  few  weeks  ago  in  a 
case  which  I  propose  later  to  examine,  holding  that  the 
native  Porto  Rican  was  still  an  alien,  although  concededly 
not  a  Spanish  alien,  from  which  it  is  inferable  that  so  far  as 
the  law  stands  to  day  we  have  a  new  and  seemingly  para- 
doxical legal  category  of  "  American  Aliens."  The  man 
without   a  country  is  thus  transferred  from   the  realm  of 
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poetry  into  that  of  law  and  politics.  Is  it,  then,  true  that 
there  exist  under  American  law  millions  of  people  who  are 
strangers  and  foreigners  both  in  our  own  and  in  every 
other  land  on  the  globe? 

Citizenship,  broadly  speaking,  means  simply  member- 
ship in  some  political  community.  In  the  ancient  world  it 
was  dependent  upon  descent  (citizenship  jure  sanguinis). 
The  descendant  ot  a  citizen  was  always  a  citizen  wherever 
born,  and  the  descendant  of  a  foreigner  always  a  foreigner 
unless  actually  naturalized  by  positive  legislation.  At 
Rome  the  rule  was  "once  a  peregrine  always  a  peregrine." 
The  Jus  Sanguinis  thus  inherited  from  the  Roman  law  be- 
came the  law  in  Europe,  but  for  obvious  historic  reasons 
never  took  root  in  England.  In  that  country  the  rule  of  Jus 
Soli,  or  citizenship  because  of  birth  within  the  King's  alle- 
giance and  dominion,  was  the  law  from  the  time  of  the 
Norman  conquest.     As  Prof.  Pollock  says: 

*'  A  foreigner  at  the  head  of  an  army  recruited  from  many  lands  con- 
quered England,  became  King  of  the  English  and  endowed  his  followers 
with  English  lands.  For  a  long  time  after  this  there  could  be  little  law 
against  aliens,  there  could  hardly  be  such  a  thing  as  English  nationality." 

Thus  it  came  about  that  by  the  English  law: 

"  As  regards  the  definition  of  the  two  great  classes  of  men  which  have 
to  be  distinguished  from  each  other,  the  main  rule  is  very  simple.  The 
place  of  birth  is  all  important.  A  child  born  within  any  territory  that  is 
subject  to  the  King  of  England  is  a  natural-born  subject  of  the  King  of 
England." 

Coupled  with  this  rule  which  has  continued  in  England 
to  be  the  law  down  to  the  present  was  the  doctrine  of 
indelible  allegiance  and  consequent  denial  of  the  right  of 
expatriation.  Hence  the  rule  "once  a  subject  always  a 
subject'' — but  this  doctrine  was  modified  at  common  law 
and  by  statute  so  that  the  right  to  change  one's  allegiance 
was  recognized  by  allowing  British  subjects  to  expatriate 
themselves  and  aliens  to  become  subjects  by  letters  patent 
from  the  Crown  or  by  Act  of  Parliament,  i.  e.,  by  deniza- 
tion or  naturalization. 

Thus  the  sole  requisite  necessary  to  constitute  a  British 
subject  is  allegiance  or  subjection.  This  subjection, 
whether  due  to  birth  within  the  King's  dominion  or  to  a 
transfer  of  allegiance  from  a  foreign  sovereignty  to  Eng- 
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lish  sovereignty,  is  the  one  essential  requisite  for  determin- 
ing the  political  status  of  the  individual.  Either  he  owes 
allegiance  to  the  sovereign  or  he  does  not.  In  the  one 
case  he  is  a  subject,  in  the  other  he  is  an  alien.  It  is  quite 
evident  that  these  two  categories  include  all  men  and 
leave  no  middle  class. 

Whatever  number  of  classifications  may  exist  as  to  sub- 
jects and  what  rights,  civil  or  political,  belong  to  each  class 
or  how  diverse  may  be  the  privileges  accorded  by  law  or 
treaty  to  aliens  of  one  nation  or  another,  the  English  law 
leaves  no  room  for  quibble  as  to  who  are  aliens  and  who 
are  subjects. 

In  the  United  States  the  law  has  not  been  so  clear. 

First,  because  by  reason  of  the  federal  form  of  govern- 
ment there  was  a  double  citizenship,  i.  e.,  that  of  the  State 
and  that  of  the  United  States,  and 

Second,  because  of  the  disuse  in  this  country  of  the 
word  "subject"  and  the  general  adoption  of  the  term 
"  citizen.'' 

Since  the  time  of  the  separation  of  the  colonies  from 
Great  Britain  all  through  what  has  been  accurately  termed 
11  the  Confederation  Period  "  of  our  history,  there  was 
doubt  as  to  whether  United  States  citizenship  was  merely 
derived  from  and  dependent  upon  State  citizenship  or 
whetherit  might  exist  independently  of  membership  in  one 
of  the  States.  It  is  needless  to  examine  that  question  here, 
the  civil  war  solved  it  and  the  Fourteenth  Amendment 
crystalized  the  solution  into  constitutional  dogma. 

"  All  persons  born  or  naturalized  in  the  United  States  and  subject  to 
the  jurisdiction  thereof  are  citizens  of  the  United  States  and  of  the  State 
in  which  they  reside." 

This  definition  is  substantially  that  of  the  common  law. 
The  phrase  "  subject  to  the  jurisdiction  ''  is  the  equivalent 
of  the  common  law  phrase  "  born  under  the  actual  obe- 
dience." The  amendment  thus  made  citizenship  and  sub- 
jection identical,  and  hence  the  doctrine  enunciated  in  the 
Dred  Scott  case  that  in  the  United  States  there  were 
persons  who,  although  subjects,  were  yet  not  citizens,  was 
done  away  with. 

Chief  Justice  Taney  in  that  cause c&lebre  had  held  that  the 
free    Negroes   were  not   citizens,   although  they  were,   of 
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course,  not  aliens.  They  were  in  the  theory  of  the  opinion 
subjects  but  not  citizens.  Thus,  for  the  first  time  in  our 
history  we  had  a  judicial  declaration  that  there  might  be 
subjects  who  were  not  citizens.  The  Fourteenth  Amend- 
ment settled  and  was  intended  to  settle  the  question  as  to  the 
Negro.  How  does  it  affect  the  Porto  Rican  and  the 
Filipino  ? 

Before  determining  this  we  must  remember  that  the 
word  "  citizenship  "  is  used  in  two  senses  : 

i.  It  denotes  the  holders  of  political  rights,  i.  r.,  those 
upon  whom  the  law  has  conferred  the  suffrage.  Possession 
of  this  right  usually  depends  upon  various  qualifications 
of  sex,  education,  length  of  residence,  etc.  Such  citizens 
are  a  subdivision  or  portion  of  the  inhabitants  "  within  the 
actual  obedience  of  the  United  States"  or  subject  to  the 
jurisdiction  thereof.  They  may  be  properly  denominated 
Burghers  or  Burgesses.     They  are  active  citizens. 

2.  And  it  is  also  used  as  signilying  all  others  born  or 
naturalized  in  the  United  States.  This  includes  women, 
minors,  incompetents,  etc.  Regardless  of  any  political 
status  they  are  citizens  of  the  United  States  and  entitled 
to  all  the  "  rights,  privileges  and  immunities''  guaranteed 
to  such  citizens.  They  are  citizens  because  of  their  owing 
allegiance  to  the  United  States  and  hence  as  to  them 
citizenship  and  subjection  are  identical.  This  class  may  be 
termed  passive  citizens. 

If  we  used  the  term  "subject,''  all  citizens  active  and 
passive  would  be  included  in  that  term.  That  term  has 
now  fallen  into  general  disfavor  outside  of  Great  Britain  be- 
cause of  its  usual  reference  to  a  monarchical  form  of  govern- 
ment. 

A  very  convenient  term  not  open  to  any  objection  on 
this  score  is  the  term  "  National.''  National  would  include 
all  persons  owing  allegiance  to  the  United  States  and  ex- 
clude all  persons  owing  allegiance  to  any  other  power.  It 
is  the  co-relative  of  alien,  and  the  two  together  are  uni- 
versally inclusive.  National  is  one  who  owes  allegiance  to 
any  state,  whatever  its  form  of  government.  All  citizens 
must  be  nationals,  but  all  nationals  may  not  be  citizens. 
Dred  Scott  was  not  an  alien  ;  he  was  a  national,  but  he  was 
not,  under  the  famous  decision,  a  citizen.     The  Fourteenth 
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Amendment  settled  the  question  for  the  African  race  and 
made  citizen  and  subject  synonymous  terms,  but  the 
inquiry  arises,  have  new  conditions  and  new  legislation 
given  us  another  class  of  Dred  Scotts,  i.  e.,  nationals  (or 
subjects)  but  not  citizens? 

Applying  the  foregoing  reasoning  to  the  case  of  the 
Porto  Rican  or  Filipino,  the  first  inquiry  is  not  whether  he 
is  an  alien  or  a  citizen,  because  these  terms  may  not  be 
necessarily  exclusive.     But  is  he  an  alien  or  a  national? 

If  he  is  an  alien,  the  inquiry  need  go  no  further;  the 
legal  position  of  an  alien  is  clear  enough.  If,  on  the  other 
hand,  he  is  a  national,  the  problem  is  only  partly  solved. 
He  is  not  under  the  disabilities  of  alienage,  and  the  laws 
applying  to  aliens  do  not  affect  him.  But  do  the  positive 
rights  of  citizenship  granted  by  the  Constitution  and  United 
States  laws  apply  to  him  ?  That,  I  think,  is  the  only  really 
difficult  question.  Have  we  to-day  a  class  of  nationals  who 
are  not  citizens,  who  though  not  aliens  and  entitled  to  the 
protection  of  the  United  States,  cannot,  for  instance,  insti- 
tute suit  in  a  Federal  Court  ? 

The  Treaty  with  Spain  of  April  u,  1898,  provides 
that: 

"Article  II. 

"  Spain  cedes  to  the  United  States  the  Island  of  Porto  Rico  and  other 
Islands  now  under  Spanish  sovereignty  in  the  West  Indies,  and  the  Island 
of  Guam  in  the  Merianas  or  Ladrones." 

"Article  III. 
"  Spain  cedes  to  the  United  States  the  archipelago  known  as  the  Philip- 
pine Islands,  and  comprehending  the  Islands  lying  within  the  following 
line :    *    *    *  " 

"Article  IX. 

"  Spanish  subjects,  natives  of  the  Peninsula,  residing  in  the  territory 
over  which  Spain  by  the  present  treaty  relinquishes  or  cedes  her  sover- 
eignty, may  remain  in  such  territory  or  may  remove  therefrom,  retaining 
in  either  of  them  all  their  rights  of  property,  including  the  right  to  sell  or 
dispose  of  such  property  or  of  its  proceeds  ;  and  they  shall  also  have  the 
right  to  carry  on  their  industry,  commerce  and  professions,  being  subject 
in  respect  thereof  to  such  laws  as  are  applicable  to  other  foreigners.  In 
case  they  remain  in  the  territory  they  may  preserve  their  allegiance  to  the 
Crown  of  Spain  by  making,  before  a  Court  of  Record,  within  a  year  from 
the  date  of  the  exchange  of  ratifications  of  this  treaty,  a  declaration  of  their 
decision  to  preserve  such  allegiance ;  in  default  of  which  declaration  they 
shall  be  held  to  have  renounced  it  and  to  have  adopted  the  nationality  of 
the  territory  in  which  they  may  reside. 
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"  The  civil  rights  and  political  status  of  the  native  inhabitants  of  the 
territories  hereby  ceded  to  the  United  States  shall  be  determined  by  the 
Congress." 

The  Treaty  thus  definitely  accomplishes  one  legal  re- 
sult, it  transfers  the  sovereignty  of  Spain  over  the  islands 
and  their  peoples  to  the  United  States  and  with  such 
sovereignty  necessarily  the  allegiance  of  the  people.  The 
Porto  Ricans  have  thus  ceased  to  owe  allegiance  to  Spain 
and  now  owe  it  to  the  United  States.  Whatever  conse- 
quences follow  from  this  fact  cannot  be  avoided.  But  their 
allegiance  or  subjection  having  been  transferred,  they  neces- 
sarily have  become  United  States  nationals  or  subjects. 
No  other  conditions  are  necessary  to  constitute  American 
nationality.  Even  the  free  negro  before  the  Fourteenth 
Amendment  was  a  national,  he  was  not  an  alien.  The 
islanders  cannot  be  aliens  unless  they  owe  allegiance  to 
some  other  government,  and  even  the  most  advanced  anti- 
Imperialist  will  not  contend  that  they  are  still  subject  to 
Spain,  however  much  he  may  deprecate  the  making  of  the 
Treaty  of  Paris. 

The  man  without  a  country  is  not  known  to  law.  Hav- 
ing ceased  to  be  Spanish  subjects  or  nationals,  they  are  no 
longer  aliens  and  have  necessarily  become  United  States 
nationals. 

This  would  seem  to  be  as  demonstrably  obvious  and 
certain  as  anything  can  be  in  the  domain  of  law,  public  or 
private,  were  it  not  for  a  judicial  decision  emanating  from 
a  most  learned  and  distinguished  Court.  A  native  inhabi- 
tant of  Porto  Rico  was  detained  at  the  Port  of  New  York 
and  ordered  sent  back  to  Porto  Rico  as  an  indigent  alien 
under  the  statute  giving  this  power  to  the  Commissioner 
under  certain  circumstances  in  the  case  of  alien  immi- 
grants. 

The  immigrant,  Isabella  Gonzalez,  sued  out  a  writ  of 
habeas  corpus  and  was  brought  before  the  United  States 
Circuit  Court  in  the  Second  District.  It  is  not  apparent 
why  the  Court  did  not  sustain  the  writ  upon  the  ground 
that  the  petitioner,  even  if  an  alien,  was  not  an  immigrant, 
the  immigration  laws  not  being  intended  to  apply  to  per- 
sons traversing  domestic  territory  of  the  United  States. 
However,  the  opinion  makes  no  mention  of  this  point.     The 
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Court  dismissed  the  writ  and  remanded  the  petitioner  to 
be  returned  to  Porto  Rico,  upon  the  ground  that  as  a  native 
Porto  Rican  she  was  an  alien  and  amenable  to  the  immi- 
gration law. 

The  reasoning  by  which  the  result  is  reached  is  con- 
tained in  the  four  following  propositions: 

I.  The  inhabitants  of  Porto  Rico  were  aliens  prior  to 
the  ratification  of  the  Treaty  of  Paris,  April  u,  1899. 

II.  As  such  alien  inhabitants  they  could  only  become 
citizens  of  the  United  States  by  birth  or  naturalization. 

III.  The  petitioner  having  been  born  before  the  treaty, 
must  show  that  she  has  been  naturalized.  She  could  invoke 
no  law  save  the  treaty  of  annexation.  But  conceding  the 
possibility  of  collective  naturalization  by  treaty,  the  Treaty 
of  Paris  expressly  reserved  the  "  civil  rights  and  political 
status  of  the  native  inhabitants"  to  the  future  action  of 
Congress. 

IV.  Congress  not  having  legislated  as  to  the  naturaliza- 
tion of  Porto  Ricans,  they  have  not  become  citizens;  there- 
fore, their  original  status  remains  unaffected  and  they  are 
aliens.     Or  to  use  the  learned  Judge's  exact  language  : 

"  Being  foreign  born  and  not  naturalized,  she  remained  an  alien  and 
subject  to  the  provisions  of  law  regulating  the  admission  of  aliens  who 
come  to  the  United  States." 

Thus,  according  to  this  decision,  there  is  no  middle 
ground  between  citizens  and  aliens, and  anyone  who  is  not 
an  American  citizen  is  necessarily  an  alien. 

"  An  American  alien  "  certainly  would  seem,  at  least  to 
one  unaccustomed  to  the  startling  paradoxes  of  the  law,  a 
strange  and  monstrous  category.  Is  it  a  logical  result  ? 
I  think  not,  and  for  the  following  reasons: 

I.  The  treaty  actually  accomplished  a  cession  of  the 
territory  and  a  transfer  of  allegiance.  It  made  the  ter- 
ritory domestic  territory.  The  reservation  as  to  political 
status  and  civil  rights  cannot  change  that  cardinal  fact.1 
The  country  ceased  to  be  a  foreign  country  ,yet  Judge 
Lacombe  holds  the  native  inhabitants  to  be  foreigners. 

1  DeLima  v.  Bidwell,  (1901)  182  U.  S.  I. 
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II.  Aliens  are  merely  foreigners  residing  or  sojourning 
in  the  United  States.  An  alien  is  necessarily  a  foreigner 
and  must  owe  allegiance  to  another  country. 

"  An  alien  is  a  foreigner,  a  person  resident  in  one  country  but  owing 
allegiance  to  another."     Ency.  Law,  Alien. 

W  hen  the  Porto  Rican  ceased  to  owe  allegiance  to  Spain, 
it  is  difficult  to  see  how  he  could  still  remain  a  foreigner. 
He  was  an  inhabitant  of  domestic  territory.  Certainly  he 
occupied  a  different  relation  to  the  United  States  from 
that  which  he  had  previously  sustained.  He  became  sub- 
ject to  its  laws  and  its  exclusive  sovereignty.  These  facts 
must  have  some  significance.  He  was  in  fact  a  United 
States  national  by  virtue  of  the  mere  cession  of  the  Island 
to  a  new  sovereignty  and  the  transfer  of  his  allegiance. 

The  treaty  could  not  take  away  his  Spanish  allegiance, 
transfer  it  to  the  United  States  and  leave  him  unaffected. 
The  status  of  alienage  or  non-alienage  depends  upon 
facts.  The  facts  accomplished  by  the  treaty  were  none  the 
less  facts  because  the  power  was  reserved  to  Congress  to 
pass  upon  the  status  of  the  Islanders.  Congress  cannot 
make  red  men  white  men,  even  by  joint  resolution,  nor 
can  they  make  Porto  Ricans  aliens  by  calling  them  such. 
In  order  to  become  aliens  they  would  have  to  pass  under 
another  domination.  They  might  be  transferred  to  Spain 
or  ceded  to  some  other  power  or  given  independence,  but 
until  then  they  are  and  must  remain  United  States  nationals. 

I  would  hardly  have  discussed  the  subject  so  fully,  had 
it  not  been  for  the  case  referred  to  and  the  eminence  of 
the  Judge  who  decided  it.  It  would  seem  that  the  result 
there  reached  was  predicated  upon  the  assumption  that 
citizenship  and  alienage  are  exclusive  categories,  and  not 
to  fall  within  the  one  necessarily  implies  belonging  to  the 
other. 

Judge  Lacombe's  reasoning  is  very  similar  to  that  of 
Judge  Townsend  in  the  Goetze  case1.  That  case  involved 
the  question  subsequently  determined  by  the  Supreme 
Court  in  the  Insular  Cases,  as  to  whether  goods  from 
Porto  Rico  were  taxable  under  the  general  tariff  law  as 
goods  from  "a  foreign  country." 

1  (1900)  103  Fed.  72. 
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The  Judge  reasoned  that  Porto  Rico  having  been  at  the 
date  of  the  Treaty  a  foreign  country  and  the  political  status 
of  its  inhabitants  left  in  abeyance,  they  remained  foreign- 
ers and  consequently  their  country  was  a  foreign  country. 
Truly  has  that  famous  clause  been  a  crux  to  both  Lawyers 
and  Judges ! 

The  Supreme  Court,  however,  took  the  view  that  the 
plain  facts  must  be  reckoned  with,  and  that  de  jure  title 
and  complete  possession  of  the  Islands  made  it  domestic 
territory  and  it  lost  its  foreign  status. 

The  Gonzalez  case,  however,  holds  that  though  domestic 
territory,  its  inhabitants  are  nevertheless  aliens.  Thus 
Judge  Lacombe  adheres  to  Judge  Townsend's  premises, 
although  the  Supreme  Court  has  dissented  from  that  judge's 
conclusion. 

Possibly  the  confidence  resulting  from  a  careful  study 
of  this  question  may  incline  the  writer  to  minimize  the 
strength  of  the  position  taken  by  the  learned  Judge  on  the 
question  of  alienage. 

As  we  have  seen,  the  fact  of  alienage  necessarily  involves 
the  idea  of  a  power  to  whom  allegiance  is  due.  But  no 
man  or  woman  can  owe  the  debt  of  allegiance  without  an 
equivalent.  Who  feels  the  advantage  should  also  bear  the 
burden,  says  the  old  adage ;  but  it  is  equally  true  that  he 
who  is  called  to  bear  the  burden  should  derive  some  benefit 
or  compensation  therefrom.  What  "commodum''  or  ad- 
vantage  does  the  Sefiorita  reap  from  her  situation  ?  To 
whom  does  she  owe  allegiance,  outside  of  the  United 
States?  What  nation  in  the  wide  world  will  raise,  nay, 
will  be  permitted  by  us  to  raise  a  finger  or  even  a  voice  in 
behalf  of  this  woman  if  she  is  injured  in  her  property  and 
restrained  in  her  liberty  ?  What  flag  may  she  look  to  in 
her  necessity,  outside  the  flag  of  the  United  States? 
Against  what  Government  or  nation  may  she  commit 
treason?  And  if  she  should  commit  such  acts,  in  Porto 
Rico,  against  the  sovereignty  of  the  United  States  as  con- 
stitute that  crime,  would  she  go  unwhipped  of  justice  be- 
cause she  had  not  been  naturalized  a  citizen  of  the  United 
States  ? 

If  it  should  be  claimed  that  a  Treaty  alone  and  without 
an  act  of  Congress  cannot  raise  her  out  of  her  condition  as 
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a  derelict  alien,  it  is  plain  that  such  a  claim  cannot  be  sus- 
tained. The  Treaty  became  from  the  date  of  its  ratifica- 
tion the  supreme  law  of  the  land,  and  the  language  here  is 
plain  and  unequivocal.  Spain  cedes  te  the  United  States  the 
Island  of  Porto  Rico  and  other  islands  now  under  Spanish 
sovereignty  in  the  West  Indies.  This  cession,  accepted  as 
it  was,  by  the  United  States  necessarily  transferred  the 
sovereignty  to  this  Government.  That  sovereignty  plainly 
is,  as  it  must  be,  exclusive  of  any  foreign  power.  Either 
Miss  Gonzalez  is  an  undefined  waif,  on  the  sea  of  political 
uncertainty,  or  she  belongs  to  the  United  States,  and  may 
look  to  it  for  protection  against  injury,  for  redress 
where  wrong  has  been  done  and  for  assistance  where  it 
may  be  needed  against  any  Government  of  the  earth,  Spain 
included.  The  new  master,  viz.,  the  United  States,  takes 
her  allegiance  with  a  burden,  and  having  deprived  her  of 
all  claim  on  the  old  master,  has  taken  his  place. 

Other  clauses  of  the  Treaty  make  these  considerations 
more  plausible  than  they  might  be  if  unaided  by  the  terms 
of  that  instrument.  To  some  extent,  at  least,  the  contract- 
ing parties  had  in  contemplation  the  possible  rights  of  the 
Spanish  citizens  who  were  transferred  to  a  new  sovereignty. 
There  is  a  saving  clause  allowing  an  option  to  Spanish  sub- 
jects, natives  of  the  Peninsula,  residing  in  the  territory  over 
which  Spain  by  the  Treaty  relinquished  or  ceded  her  sover- 
eignty. Such  residents  might  preserve  their  allegiance  to 
the  Crown  of  Spain  by  making  before  a  court  of  record  a 
declaration  of  their  intention  to  preserve  such  allegiance; 
otherwise  they  would  be  held  to  have  renounced  it  and  to 
have  adopted  "the  nationality  of  the  territory  "  it  vhich  they 
might  reside.  This  clause  may  not  directly  assist  Miss 
Gonzalez,  for  she  is  not  a  native  of  the  Peninsul  ,  and  if 
she  were,  she  has  not  availed  herself  of  the  privilege  of  filing 
the  necessary  declaration  within  the  year.  But  may  it  not 
be  fairly  argued  that  she  has  become  vested  with  the  same 
"  nationality  "  as  the  Spanish  native  of  the  Peninsula  who  has 
chosen  to  sever  his  connection  with  Spain  by  failure  to  file 
the  necessary  declaration  ?  It  can  hardly  have  been  in  the 
contemplation  of  the  parties  to  the  treaty  that  she  and  those 
similarly  situated  should  be  without  any  "  nationality  " 
whatever,  while  other  ex-Spaniards  assumed  by  their  non- 


24  COLUMBIA  LA  W  REVIEW. 

action  the  nationality  of  the  territory  in  which  they  happened 
to  reside.  It  seems  plain  that  the  intention  was  to  make 
nationality  the  rule  upon  which  only  one  exception  was 
engrafted,  in  behalf  of  the  native  of  the  Peninsula.  If  he 
was  satisfied  with  the  "  nationality  "  of  American  Porto 
Rico,  he  need  only  abstain  from  acting  at  all  and  the  gen- 
eral rule  of  nationality  applied  to  him. 

It  is  true  that  the  same  clause  (IX)  provides  that  the  civil 
rights  and  political  status  of  the  native  inhabitants  of  the 
territories  ceded  to  the  United  States  shall  be  determined  by 
Congress.  But  this  determination  belonged  to  Congress  in 
any  event.  It  cannot  be  claimed  that  the  natives  of  Porto 
Rico  became  "  citizens  "  in  the  full  sense  of  the  word,  by 
virtue  of  the  Treaty,  for  the  Treaty  does  not  make,  or  pro- 
fess to  make,  them  such.  It  is  enough  for  our  purpose  that 
it  "nationalizes"  them,  which  may  be  quite  different  in  its 
effect  from  "  naturalization." 

If  there  is  no  difference  between  a  national  and  an  alien 
it  was  quite  proper  to  exclude  Miss  Gonzalez  from  our 
country,  because  she  had  not  gone  through  the  forms  of 
naturalization  and  renounced  her  allegiance  to  some  foreign 
power  which  she  would  have  found  it  difficult  to  name.  If 
she  had  named  Spain,  which  had  rejected  and  repudiated 
her,  an  element  of  humor  might  be  injected  into  the  case,  but 
would  not  relieve  it  of  its  difficulties. 

Assuming  then  the  Islanders  to  be  nationals,  as  I  think 
we  must,  still  the  question  remains,  Are  they  citizens? 

In  endeavoring  to  arrive  at  a  rational  solution  of  this 
question,  it  is  necessary  to  remember  that  the  inhabitants  of 
the  Island  are  of  two  classes :  First,  those  born  prior  to 
the  taking  effect  of  the  Treaty  of  Cession,  that  is  to  say, 
April  ii,  1899,  whom  we  may  properly  call  the  ante  nati, 
and,  second,  those  born  subsequent  to  the  ratification  of  the 
Treaty,  whom  we  may  designate  as  the  post  nati.  The  pos- 
sible distinction  between  these  two  classes  is  due  to  the 
wording  of  the  Fourteenth  Amendment,  that  "  all  persons 
born  or  naturalized  within  the  United  States  are  citizens 
thereof."  Assuming  the  words  United  States  in  the 
Amendment  to  comprise  the  possessions  wrested  from 
Spain  and  ceded  by  the  Treaty  the  post  nati  would  thus 
be  full  citizens  of  the  United  States. 
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In  view,  however,  of  the  decision  of  the  Supreme  Court 
in  Downes  v.  Bidwell,1  that  the  words  "throughout  the 
United  States,"  in  the  revenue  clause  of  the  Constitution 
did  not  comprise  the  new  possessions,  it  is  quite  possible 
that  a  relevant  and  proper  case  being  presented  to  that 
tribunal  the  decision  (following  the  reasoning  of  Downes  v. 
Bidwell)  would  be  to  the  effect  that  the  language  of  the 
Fourteenth  Amendment  contemplated  only  those  portions 
of  the  United  States  covered  by  State  governments  or 
technically  "incorporated  "  into  the  United  States. 

As  a  discussion  of  the  possible  distinction  between  ante 
nati  and  post  nati  would  involve  a  discussion  and  analysis  of 
the  Downes  case,  we  will  not  take  it  up  here.  The  question 
will  now  be  considered  simply  from  the  standpoint  of  the 
inhabitants  in  existence  at  the  time  of  the  annexation,  and 
we  will  leave  the  question  as  to  whether  their  descendants 
would,  in  virtue  of  the  Fourteenth  Amendment,  have  any 
greater  rights  than  themselves,  to  the  future  determination 
of  the  Supreme  Court  of  the  United  States.  It  is  neither 
necessary  nor  meet  that  we  should  here  and  now  undertake 
to  anticipate  all  of  the  possible  questions  involved  and 
attempt  to  decide  them. 

It  must  be  admitted  that  the  Treaty  has  done  whatever 
it  could  by  its  language  to  prevent  the  inference  that  there 
was  any  collective  naturalization  of  the  people  of  the  Islands. 
While  a  Treaty  may  indeed  collectively  naturalize  a  whole 
people,2  nevertheless  it  is  fair  to  assume  that  the  Treaty 
must  intend  such  naturalization  to  take  place.  In  this  case, 
"  the  political  status  and  civil  rights  "  having  been  reserved 
for  the  future  action  of  Congress,  it  is  fair  to  argue  that  no 
naturalization  has  taken  place  ;  it  has,  however,  already  been 
shown  that  the  Porto  Ricans  were  nationalized,  that  is  to 
say,  their  allegiance  transferred,  but  as  nationalization  does 
not  necessarily  mean  naturalization,  and  as  naturalization 
has  not  been  brought  about,  either  by  the  Treaty  or  by  sub- 
sequent act  of  Congress,  it  seems  that  they  occupy  an  inter- 
mediate status  between  citizens  of  the  United  States  and 
aliens.  In  other  words,  they  are  entitled  to  the  protection 
of  the  government,  and  as  far  as  foreign  nations  are  con- 

1  (1901)   182  U.  S.(  244.         *  Boyd  v.  Thayer  (1892)   143  U.  S.,  135. 
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cerned  are  Americans,  yet  they  may  not  be  vested  with  all 
the  rights  of  citizens  of  the  United  States. 

What  these  rights  of  citizens  of  the  United  States  are,  it 
is  very  difficult  to  determine.  The  trend  of  doctrine  in  the 
Supreme  Court  of  the  United  States  seems  to  be  that  most 
of  the  rights  of  citizenship  are  under  the  protection  of  the 
States  themselves,  that  civil  liberty  was  not  nationalized  by 
the  Fourteenth  Amendment,  and  that  only  such  rights  as 
are  expressly  secured  by  the  Constitution  of  the  United 
States  belong  to  the  citizen  ;  that  for  the  vindication  of  all 
others  he  must  look  to  the  State.  Thus  the  citizen  of  the 
United  States  who  is  not  also  a  State  citizen,  but  an  in- 
habitant of  a  Territory,  holds  his  rights  subject  to  the  dis- 
cretion of  Congress,  except  in  as  far  as  that  body  may  be 
limited  by  the  mandates  of  the  Constitution. 

In  the  recent  case  of  Maxwells.  Dow,1  the  Court  quotes, 
with  approval,  the  language  of  Mr.  Justice  Miller  in  the 
Slaughter  House  cases,  referring  to  Section  2  of  the  Fourth 
Article  of  the  Constitution,  wherein  it  is  provided  that  the 
citizens  of  each  State  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  of  the  several  States.  The  Court 
says : 

"We  feel  no  hesitation  in  confining  these  expressions  to  those  privi- 
leges and  immunities  which  are  in  their  nature  fundamental ;  which  be- 
long of  right  to  the  citizens  of  all  free  governments,  and  which  have  at  all 
times  been  enjoyed  by  citizens  of  the  several  States  which  compose  this 
Union  from  the  time  of  their  becoming  free,  independent  and  sovereign. 
What  these  fundamental  principles  are  it  would  be  more  tedious  than  diffi- 
cult to  enumerate.  They  may,  however,  be  all  comprehended  under  the 
following  general  heads :  Protection  by  the  government  ;     .  The 

enjoyment  of  life  and  liberty  with  the  right  to  acquire  and  possess  property 
of  every  kind,  and  to  pursue  and  obtain  happiness  and  safety,  subject, 
nevertheless,  to  such  restraints  as  the  government  may  prescribe  for  the 
general  good  of  the  whole."9 

It  is  thus  apparent  that  the  rights  of  citizens  of  the 
United  States  are  almost  impossible  of  definition.  The 
general  right  to  life,  liberty  and  property,  provided  for  by 
the  Constitution  and  more  specifically  by  the  ten  Amend- 
ments in  favor  of  civil  liberty,  apply  to  all  men  alike, 
whether  citizens  or  aliens. 

The  only  positive  right  conferred  by  the  Constitution 
upon  a  citizen  as  such  seems  to  be  the  right  to  sue  in  a 

1  (1900)  176  U.  S.  581.        *  pp.  588-9. 
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Federal  Court.  This  was  the  right  which  it  was  held  that 
Dred  Scott  did  not  possess  because  not  a  citizen.  Thus,  as 
far  as  the  Government  of  the  United  States  is  concerned, 
the  inhabitants  of  the  Islands,  assuming  them  to  be  nationals, 
but  not  citizens,  could  hardly  be  said  to  have  anv  lesser 
civil  rights  in  fact  than  full  citizens  of  the  United  States. 
While  they  could  not  sue  in  Federal  Courts,  this  would 
scarcely  be  an  additional  burden  to  those  that  remained  at 
home,  because  this  right  only  belongs  to  a  citizen  of  the 
United  States  residing  in  a  State.  It  is  not  possessed  by 
the  residents  of  the  District  of  Columbia,  nor  of  the  terri- 
tories of  the  United  States. 

As  far  as  the  action  of  the  States  themselves  is  con- 
cerned, the  matter  becomes  somewhat  more  complicated. 
One  of  the  most  natural  illustrations  is  as  to  the  holding  of 
real  estate  in  the  various  States.  In  many  of  our  States 
there  exists  as  an  obsolete  remnant  of  the  old  and  barbarous 
Droit -d'aubaiue,  the  law  by  which  an  alien  holder  of  real 
estate  is  subject  to  an  action  of  forfeiture.  This  rule,  ac- 
cording to  the  learned  Mr.  Pollock  arose  historically 
from  the  habit  of  the  English  Crown  of  confiscating 
the  estates  of  Norman  nobles,  situated  in  England,  who 
swore  allegiance  to  the  Crown  of  France  after  the  separa- 
tion of  Normandy  from  England.  This  practice  ripened 
with  time  into  a  general  rule  of  law.  Its  illustrious  origin 
has  long  been  forgotten,  and  it  now  remains  as  a  remnant  of 
ancient,  time-honored  law.  It  is  to  be  noted,  however,  that 
the  right  to  hold  real  estate  free  from  any  interference  on 
the  part  of  the  Government  is  not  a  right  inherent  in  the 
citizen  as  such,  but  that  the  prohibition  is  simply  a  disability 
of  alienage.  Thus,  if  our  theory  be  correct,  a  Porto  Rican 
might  well  hold  real  estate  in  the  City  of  New  York,  free 
from  molestation  by  the  Attorney  General,  because,  al- 
though not  a  full  citizen,  he  certainly  is  not  an  alien,  and, 
therefore,  not  under  the  consequent  disabilities. 

It  is  thus  apparent  that  there  are  very  few,  if  any,  civil 
rights  which  he  would  not  have  in  common  with  citizens. 

As  to  political  rights,  however,  the  situation  is  entirely 
different.  Usually,  though  not  always,  the  right  to  vote  in  the 
various  States  is  conditioned  upon  citizenship  of  the  United 
States,  and,  if  our  theory  be  correct,  statutes  to  this  effect 
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would  not  apply  to  a  Porto  Rican  national,  and  thus  in  the 
absence  of  State  legislation,  especially  made  to  fit  his  case, 
he  would  not  be  allowed  to  vote  in  the  States.  As  some  of 
the  States,  however,  allow  aliens  to  vote,  after  a  declara- 
tion of  intention  to  become  citizens,  this  disability  could 
and  would  easily,  if  the  State  desired  it,  be  removed  for  the 
benefit  of  those  of  our  new  inhabitants  who  desired  to  settle 
in  the  States. 

As  a  writer  in  this  review  recently  put  it  (Mr.  Ran- 
dolph, in  his  excellent  article  on  "  The  Insular  Cases "), 
"  There  is  nothing-  in  the  Constitution  of  the  United  States 
to  prevent  a  State  from  inviting  an  immigrant  to  go  from 
the  wharf  to  the  polls  and  vote  for  presidential  electors."1 

It  is  thus  manifest  that  the  distinction  here  made  be- 
tween aliens  and  nationals  is  very  important  for  the 
Islanders  themselves,  and  if  it  should  be  held  sound  by  the 
Supreme  Court  of  the  United  States,  they  will  not  be 
under  the  disability  of  alienage  and  will  enjoy  nearly,  if 
not  quite,  all  the  ordinary  civil  rights  pertaining  to  the 
citizen. 

On  the  other  hand,  the  distinction  between  the  two 
classes  of  nationals,  namely,  full  citizens  of  the  United 
States,  that  is  to  say,  those  born  or  naturalized  within  the 
United  States,  and  those  not  born  or  naturalized  therein, 
but  owing  allegiance  thereto,  becomes  also  important.  If 
they  are  not  citizens  of  the  United  States,  all  the  political 
privileges  accorded  by  law  to  persons  as  such  citizens 
would  not  apply  to  them,  and  thus  in  the  absence  of 
special  legalization  they  would  have  no  political  rights  in 
the  various  States  until  the  States  chose  to  change  their 
legalization.  In  so  far  as  the  Islanders  remaining  at  home 
are  concerned,  they  would,  of  course,  in  the  absence  of  any 
Treaty  Clause,  be  subject  to  the  complete  control  of  Con- 
gress in  the  matter  of  political  rights,  the  Constitution 
placing  no  limitation  upon  Congress  acting  in  and  for  the 
Territories  in  that  respect.  In  this  respect  they  would  be 
under  no  greater  political  disability  than  inhabitants  of  the 
District  of  Columbia. 

It  seems  to  us  that  this  conclusion  harmonizes  with  the 
general  theory  of  the  Treaty  makers  and  the  general  policy 

1 1  Columbia  Law  Review  459. 
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of  the  government  which  is  to  confer  the  ordinary  civil 
rights  upon  the  new  inhabitants,  while  withholding  from 
them  all  political  privileges. 

It  may  be  asked  whether  they  have  the  right  to  trial  by 
jury  and  to  the  other  civil  rights  guaranteed  by  the  Con- 
stitution. It  is  sufficient  to  say  that  these  rights  are  in  no 
wise  dependent,  either  upon  citizenship  or  alienage.  They 
are  accorded  to  all  persons.1 

It  is  quite  possible,  however,  that  the  Supreme  Court 
might  decide  that  some  of  these  limitations  were  only  oper- 
ative upon  Congress  when  acting  within  the  United  States 
proper,  and  that,  therefore,  they  did  not  apply  to  the  new 
inhabitants.  It  is  thus  seen  that  this  question  is  entirely 
beside  that  of  citizenship  or  alienage  and  has  only  to  do 
with  the  applicability  of  certain  portions  of  the  Constitu- 
tion when  limiting  the  power  of  Congress  legislating  for 
the  new  territory.* 

The  theory  propounded  in  this  article  will  doubtless  be 
dissented  from  by  many  because  of  its  novelty.  Omne  igno- 
tum  pro  magnifico.  The  bugbear  of  novelty  often  indisposes 
conservative  minds,  but  certainly  the  above  constitutes  a 
far  less  novel  theory  than  that  of  "  American  Aliens." 
While  according  to  our  new  possessions  certain  rights,  and 
conferring  upon  their  inhabitants  acountry,  it  does  not  in 
any  way  interfere  with  the  policies  of  the  people  of  the 
United  States  by  giving  to  the  new  peoples  any  political 
power,  and  hence  any  voice  as  to  our  government  or 
institutions.  They  are  alike  cut  off,  in  both  cases,  from 
any  injurious  interference  in  the  destinies  of  the  nation. 

In  our  own  history  we  have  but  one  precedent  as  indi- 
cated above,  and  that  one  which  Americans  can  scarcely 
regard  with  pride,  namely  the  condition  or  status  of  the  free 
negro  before  the  Fourteenth  Amendment,  as  determined  by 
the  Dred  Scott  case.  Other  nations,  however,  have  for  years 
past  had  the  same  problem  before  them  as  we  have  now, 
and  have  solved  it  in  line  with  the  theory  herein  set  forth, 
which  is  submitted  as  the  true  interpretation  of  the  lan- 
guage of  the  Treaty  of  Paris  in  the  light  of  our  existing 
constitutional  jurisprudence. 

'Yick  Wo  v.  Hopkins  (1885),  118  U.  S.  370. 
*(i90i)  Downes  v.  Bidwell,  182  U.  S.  244. 
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One  of  the  most  interesting  of  recent  territorial  acquisi- 
tions by  reason  of  the  mixed  character  of  the  population 
is  that  of  Algeria  by  France.  The  French  Chambers  not 
having  legislated  as  to  the  status  of  the  inhabitants  of  Al- 
geria, the  question  came  before  the  Court  of  Appeals  of 
Paris  in  1839  as  to  ^ne  status  of  the  natives  of  Algeria.  The 
question  was  thus  very  similar  to  that  involved  in  the  Gon- 
zalez case,  as  in  neither  case  had  the  executive  or  the  leg- 
islative authorities  conferred  any  rights  of  citizenship  upon 
the  annexed  people,  but  had  simply  transferred  their 
allegiance  from  their  former  sovereign  to  the  new  one. 
The  Court  there  decided  that  although  there  was  no  legis- 
lation fixing  their  status,  and  it  had  not  been  established  by 
any  treaty,  nevertheless  the  Ordinance  of  the  10th  of 
August,  1834,  had  submitted  the  Algerians  to  French  law 
and  sovereignty,  and  from  that  time  it  was  no  longer  possi- 
ble to  assimilate  them  to  strangers.  On  the  14th  of  July, 
1865,  only,  were  they  actually  declared  French  by  a  senatus 
consultum,  but  although  decided  to  be  French  they  were  held 
to  be  still  governed  by  the  Mussulman  law,  to  which  they 
had  been  subject  at  the  time  of  their  annexation.  The 
French  Government  thus  recognized  a  situation  which  we, 
until  very  recent  years,  refused  to  recognize  in  the  case  of 
the  Indians,  namely,  that  such  tribes  or  peoples  living  under 
a  different  law  and  civilization,  possessing  a  complete  organ- 
ization of  their  own,  should  be  treated  as  nationals  of  the 
sovereignty  of  which  they  were  really  subject,  but  should 
be  in  their  private  relations  governed  by  their  tribal  law. 
While  we  did  not  interfere  with  the  tribal  law  of  the 
Indians,  we  yet  affected  to  assimilate  them  rather  to  a  for- 
eign people  than  to  nationals,  and  made  treaties  with  them 
in  preference  to  legislating  for  them  directly.  Our  legal 
theory  was  thus  at  variance  with  the  actual  facts. 

To  return  to  the  Algerians.  By  administrative  decrees 
of  the  10th  of  September,  1886,  and  of  the  17th  of  April, 
1889,  the  Mussulman  law  ceased  to  be  the  common  law  for 
the  inhabitants  of  Algeria,  and  thereafter  the  French  law 
was  to  apply  to  them.  Certain  exceptions,  however,  were 
notedly  retained  in  what  concerns  the  status  of  persons, 
successions  and  real  estate  held  in  community. 

The  Algerian  subject  is   accorded    no    political  rights 
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whatever  and  can  possess  none  except  by  becoming  a 
French  citizen.  This  the  Algerian  may  become  by  act  of 
law  either  by  legislation,  as,  for  example,  the  Decret 
Cremieux,  October,  1870,  which  conferred  French  citizen- 
ship on  the  Israelite  inhabitants  of  Algeria  or  by  naturaliza- 
tion, but  this  naturalization  is  somewhat  different  from  the 
naturalization  of  an  alien.  The  Algerian  has  only  to  make 
a  simple  declaration  before  the  mayor,  and  after  the  inquiry 
by  the  mayor  and  the  recommendation  of  the  Council  of 
State  the  naturalization  is  granted  as  matter  of  right. 

As  instancing  the  difficulties  in  the  treatment  of  the 
Algerian  population,  and  which  we  should  endeavor  to 
avoid  in  the  treatment  of  our  new  population,  especially 
that  of  the  Philippines,  may  be  cited  the  following  example: 

The  Arab  tribes  in  Algeria  possessed  lands  in  common, 
which  belonged  to  the  tribes  as  such,  and  in  which  the 
individual  had  no  interest  save  by  reason  of  membership  in 
such  tribe.  Prior  to  the  decrees  of  1886  and  1889  certain 
thrifty,  but  not  over-scrupulous,  speculators  purchased 
from  a  member  of  the  tribe  his  interest  in  the  tribal  prop- 
erty. The  purchaser,  a  French  citizen,  then  invoked  the 
principle  of  French  law  that  no  man  shall  be  forced  to 
remain  a  tenant  in  common  and  may  always  have  the  prop- 
erty divided  among  the  co-owners  by  beginning  a  suit  in 
the  French  courts.  Process  was  issued  and  the  stolid 
Arab  members  of  the  tribe  were  duly  served  by  the  Huis- 
sier  with  the  various  legal  papers  incident  to  such  a  litiga- 
tion. It  is  easy  to  imagine  that  the  effect  of  service  of 
process  was  not  understood  by  the  Arab,  and  that  in  all 
probability  the  ornamental  blue  paper,  on  which  process  is 
usually  inscribed,  was  used  for  the  purpose  of  igniting  his 
pipe.  In  any  event  alter  the  given  time  judgment  was  taken 
by  default,  and  the  tribal  property  put  up  at  auction,  sold 
and  the  bulk  of  it  applied  to  the  payment  of  the  legal 
expenses  incident  to  the  suit  against  the  tribe.  Of  course 
this  resulted  in  mere  eviction  from  the  communal  land,  and 
the  abuse  grew  so  great  and  the  injustice  so  manifest  as  to 
lead  to  serious  revolts,  and  a  special  act  of  the  28th  of 
April,  1887,  has  provided  some  remedies  for  these  evils,  but 
has  not  succeeded  in  eradicating  them.  The  object  aimed 
at  was  to  apply  the  Mussulman  law  to  this  communal  prop- 
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erty  regardless  of   whether    the    litigation   was  between 
natives  or  natives  and  French  citizens. 

Many  other  illustrations  from  the  practice  and  legisla- 
tion of  Great  Britain  and  other  foreign  countries  might  be 
adduced  to  show  that  the  status  of  the  Islanders  as  nationals, 
but  not  as  citizens,  has  in  it  nothing  anomalous,  and  that  it 
is  far  more  logical,  as  well  as  more  just  and  expedient,  to 
consider  them  as  such  rather  than  to  treat  them  as  aliens. 

The  Attorney- General  of  the  United  States  in  his  argu- 
ment in  the  Insular  Cases  suggested  and  ably  maintained 
that  the  Islanders  were  American  subjects.  That  term, 
however,  is  one  which  is  foreign  to  our  legal  system  and 
alien  to  our  trend  of  political  thought.  The  term  "  National  " 
fits  the  case  more  accurately  and  bears  with  it  no  unpleasant 
inference  of  political  inferiority  or  servitude  to  an  individual. 
"  American  National  "  is  a  term  of  which  no  one  need  be 
ashamed. 

Frederic  R.  Coudert,  Jr. 


RECEIVERS  IN  BANKRUPTCY  AND  THE  PRO- 
POSED AMENDMENTS  TO  THE  BANKRUPT 
LAW  AS  TO  CORPORATIONS. 

A  feature  of  the  present  bankruptcy  law  which  has 
thus  far  attracted  no  special  attention,  but  which  is  of  large 
importance,  is  found  in  the  power  of  courts  of  bankruptcy 
to  appoint  receivers  of  the  property  of  debtors  before 
adjudication.  This  power  is  now  freely  exercised,  and  is 
likely,  if  the  proposed  amendments  of  the  law  before  Con- 
gress are  adopted,  to  be  exercised  much  more  extensively 
in  the  future. 

Before  considering  the  practical  working  of  this  pro- 
cedure and  the  wisdom  of  extending  it,  it  is  necessary  to 
refer  briefly  to  a  particular  phase  of  bankruptcy  legislation. 

The  present  Act  provides  that  the  trustee  of  the  estate 
of  the  bankrupt  shall  be  vested,  by  operation  of  law,  with 
the  title  of  the  bankrupt  as  of  the  date  he  is  adjudged  a 
bankrupt.1  This  is  a  departure  from  previous  bankruptcy 
legislation  as  to  the  time  of  vesting  title. 

Under  the  English  bankruptcy  law,  the  rule  early  estab- 
lished was  that  the  title  of  the  assignee  related  back  to  the 
time  of  the  act  of  bankruptcy  upon  which  the  adjudication 
was  had.8  The  injustice  of  this  rule,  as  applied  to 
persons  dealing  with  the  bankrupt  in  good  faith  previous 
to  the  adjudication,  is  apparent,  and  modern  legislation  has 
sought  to  rind  some  more  suitable  regulation  regarding  the 
time  of  transfer  of  title. 

The  present  English  statute  protects  payments  made  by 
or  to  the  bankrupt,  and  conveyances  by  or  to  the  bankrupt, 
and  any  contract,  dealing  or  transaction  by  or  with  the 
bankrupt  for  a  valuable  consideration  before  the  date  of  the 
receiving  order  on  the  part  of  a  person  having  no  notice  of 
an  available  act  of  bankruptcy  committed  by  the  bank- 
rupt before  that  time.3 

'Section  70  Bankrupt  Law. 

2i3  Eliz.  Ch.  7.     See  Eden  Bankruptcy  Laws,  p.  258. 

'Bankruptcy  Act  of  1883,  sec.  49.  See  Williams  on  Bankruptcy,  p, 
171,  and  on  the  subject  generally  the  following  line  of  decisions,  King  v. 
Leith,  (1787)  2T.  R.  141  ;  Edwards  v.  Gabriel.  (1862)  31  L.  J.  Exch.  113; 
Ex  p.  Snowball  v.  Douglas.  (1872)  L.  R.  7  Ch.  534;  Ex  p.  Edwards  v. 
Chapman,  (1884)  13  Q.  B.  747. 
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By  our  Act  ot  1867,  it  was  expressly  provided  that  the 
assignment  of  the  bankrupt's  property  to  the  assignee 
related  back  to  the  commencement  of  the  proceedings  in 
bankruptcy,1  and  the  courts  enforced  this  provision  with 
considerable  rigor,  going  to  the  extent  of  holding  that  pay- 
ments made  by  a  debtor  to  the  bankrupt  after  proceedings 
had  been  instituted,  even  though  without  actual  notice  of 
the  bankruptcy  proceedings  and  in  the  usual  course  of 
business,  would  not  relieve  the  person  making  the  pay- 
ment from  a  subsequent  action  by  the  assignee  to  recover 
the  debt  thus  satisfied.2  In  Connor  v.  Long,3  the  doctrine 
was  thus  stated  by  the  Supreme  Court : 

"  The  title  of  the  bankrupt  in  the  interval  (between  the  filing  of  the 
petition  and  the  assignment  to  the  assignee)  is  defeasible  and  when  the 
assignment  is  made  is  divested  as  of  the  date  when  the  petition  was  filed.  All 
titles  derived  under  or  through  him,  originating  subsequent  to  that  date, 
are  overreached  and  defeated  and  that  by  force  of  law,  without  regard  to 
the  knowledge  or  motives  of  the  claimant." 

It  was  the  established  rule,  under  that  statute,  that  the 
filing  of  the  petition  in  bankruptcy  was  constructive  notice 
to  all  persons,  and  that  a  subsequent  conveyance  or  transfer 
by  the  bankrupt  was  a  nullity  and  absolutely  void  as  against 
the  assignee4.  Thereafter  all  the  property  rights  of  the 
debtor  were  ipso  facto  in  abeyance  until  the  final  adjudica- 
tion5. That  Act  in  this  particular  was  criticised  by  Judge 
Sharswood  as  "  unjust  and  cruel.'' 

The  intention  of  the  framers  of  the  present  Act  was  to 
escape  if  possible  from  the  harshness  of  the  earlier  statutes. 
They  meant  to  devise  a  system  which  should  interfere  as 
little  as  possible  with  the  debtor's  property  before  the  trial 
and  actual  determination  of  his  bankruptcy,  but  neverthe- 
less they  realized  that  cases  might  arise  where  to  leave  the 
bankrupt  in  the  full  control  and  disposition  of  his  property 

1U.  S.  R.  S.  sec.  5044. 

2Howard  v.  Crompton.  (1877)  14  Blatch.  328  ;  Maize  v.  Manufacturers 
Nat.  Bank,  (1870)  64  Pa.  St.  74,  s.  c.  4  N.  B.  R.  660. 

:i(i88i)  104  U.  S.  228,  230. 

4In  re  Gregg,  (1868)  3  N.  B.  R.  529;  In  re  Lake,  (1872)  3  Biss.  204. 
s.  c.  6  N.  B.  R.  542;  Perlee  v.  Dole,  (1854)  38  Me.  558  ;  Okey  v.  Corey. 
(1855)  10  La.  An.  502;  Sicard  v.  Buffalo,  N.  Y.  &  Phila.  R.  R.  Co.,  (1879) 
15  Blatch.  525. 

5Bank  v.  Sherman,  (1879)  101  U.  S.  403,406;  Taylor  v.  Robinson, 
1884)  21  Fed.  209;  In  re  Hussey,  (1878),  2  Hask.  c.  c.  245  ;  Babbitt  v. 
Burgis  (1873),  7N.B.  R.  561. 
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pending  proceedings  for  adjudication  would  be  to  invite 
delay  and  to  defeat  the  operation  of  the  law.  They,  there- 
fore, provided  for  what  might  be  regarded  as  cases  of 
emergency,  by  conferring  upon  Courts  of  Bankruptcy 
power  to  appoint  "  receivers  or  marshalls  upon  applica- 
tion of  parties  in  interest,  in  case  the  Courts  should  find  it 
absolutely  necessary  for  the  preservation  of  estates,  to  take 
charge  of  the  property  of  bankrupts  after  the  filing  of  the 
petition,  until  it  is  dismissed  or  the  trustee  is  qualified."1 

While,  therefore,  it  was  not  the  intention  of  the  framers 
of  the  Act  to  make  the  title  of  the  trustee  relate  back  to  the 
time  of  the  filing  of  the  petition  by  the  appointment  of  a 
receiver  pendente  lite  in  all  cases  where  there  were  assets  to 
be  preserved,  yet  the  exigencv  provided  for  at  first  justified 
and  afterwards  made  customary  the  appointment  of  pre- 
liminary receivers  in  substantially  all  cases  and  has  thus 
restored  the  doctrine  of  relation  back  to  the  time  of  the 
filing  of  the  petition. 

From  August  i,  1902,  to  November  12.  1902,  there  were 
filed  in  the  Southern  District  of  New  York  eighty-five 
petitions  in  involuntary  bankruptcv  and  in  seventy-one  of 
these  proceedings  preliminary  receivers  were  appointed. 
Probably  a  similar,  if  not  a  larger,  proportion  of  appoint- 
ments were  made  in  other  districts. 

The  system  which  has  now  come  into  operation  is  the 
result  of  the  difficulty  of  fixing  the  exact  point  of  time  at 
which  an  embargo  should  be  placed  upon  the  property  of 
an  alleged  bankrupt.  The  solution  of  the  problem  thus 
arrived  at  is  practically  to  fix  that  time  at  the  filing  of  the 
petition,  through  the  ex  parte  appointment  of  a  receiver. 

We  now  turn  to  the  proposed  extension  of  the  law. 
While  the  present  Act  does  not  permit  a  corporation  to  file 
a  voluntary  petition,  it  does  permit  petitions  to  be  filed 
against  corporations  which  are  engaged  principally  in 
manufacturing,  trading,  printing,  publishing  or  mercantile 
pursuits  when  they  have  been  guilty  of  any  one  of  the  acts 
of  bankruptcy  which  would  justify  the  filing  of  the  petition 
against  any  other  debtor.  But  the  appointment  of  a  re- 
ceiver of  a  corporation,  either  in  voluntary  or  involuntary 
proceedings,  is  not  an  act  of  bankruptcy,  and   it  has  been 

'Section  2  (3). 
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held  that  the  appointment  of  a  receiver  of  an  insolvent 
corporation,  when  none  of  the  prescribed  acts  of  bankruptcy 
is  charged,  does  not  justify  an  interference  by  courts  of 
bankruptcy  with  the  proceedings  for  the  liquidation  by 
the  receiver  appointed  by  a  court  of  competent  juris- 
diction, under  the  authority  either  of  the  State  or  of  the 
United  States1. 

The  proposed  amendments  to  the  bankruptcy  law  pro- 
vide that 

"  any  corporation  engaged  principally  in  manufacturing,  trading,  printing, 
publishing,  mining  or  mercantile  pursuits  shall  be  entitled  to  the  benefits 
of  this  Act  as  a  voluntary  bankrupt  on  petition  of  an  officer  or  stockholder 
of  such  corporation,  duly  authorized  at  a  meeting  of  stockholders  held  for 
that  purpose,  by  the  vote  of  the  majority  in  amount  of  the  total  stock  of 
the  corporation." 

It  is  also  provided  by  these  amendments  that  it  shall  be  an 
act  of  bankruptcy  if  any  person  or  corporation,  being  in- 
solvent has  applied  for  or  been  put  in  charge  of  a  receiver 
or  trustee  under  the  laws  of  a  State  or  Territory  or  of  the 
United  States  and  any  corporation,  engaged  in  the  businesses 
mentioned  above  may  be  adjudged  an  involuntry  bankrupt, 
upon  the  petition  of  three  creditors  having  provable  claims 
amounting  in  the  aggregate  to  five  hundred  dollars. 

The  proposed  amendments  further  provide  that  the 
Court  shall  have  the  power  to  authorize  the  business  of  the 
bankrupt  to  be  conducted  for  a  limited  period  by  receivers, 
marshals  or  the  trustees  in  the  best  interests  of  the  estate, 
and  that  it  shall  have  authority  to  allow  such  officers 
additional  compensation  for  such  services. 

These  amendments  are  intended  to  subject  practically 
all  companies  incorporated  for  gain,  other  than  railroad, 
insurance  and  banking  corporations,  to  the  operation  of  the 
bankruptcy  law  in  case  of  insolvency,  and  to  supersede 
wholly  the  liquidation  of  insolvent  corporations  understate 
laws. 

If  this  legislation  takes  effect,  the  jurisdiction  of  the 
bankruptcy  courts  will  be  vastly  enlarged  and  business  at 
all  times  of  large  proportions,  and  in  times  of  financial  dis- 
aster of  untold  magnitude,  will  be  devolved  upon  these 
Courts  to  the  exclusion  of  all  others. 

'In  re  Empire  Metallic  Bedstead  Co.  (1899)  98  Fed.  981. 


RECEIVERS  OF  CORPORATIONS  IN  BANKRUPTCY.  37 

It  is  of  importance,  therefore,  to  consider  how  the 
present  system  ot  receiverships  in  bankruptcy  is  conducted. 
A  petition  in  involuntary  bankruptcy,  as  we  have  said,  may 
be  filed  by  three  creditors  having  provable  debts  to  the 
amount  of  $500.  The  petition  must  be  verified,  but  the 
present  Act,  unlike  the  Act  of  1867,  does  not  require  that 
the  petition  be  accompanied  by  depositions  establishing  the 
petitioner's  claims  against  the  debtor,  or  making  proof  of 
the  facts  constituting  the  alleged  act  of  bankruptcy.  The 
petition  may  be  and  often  is  made  merely  upon  information 
and  belief.  Upon  the  filing  of  the  petition  the  District 
Judge  may,  and  not  infrequently  does,  appoint  a  receiver 
without  notice  to  the  bankrupt,  upon  an  affidavit  or  petition 
substantiating  more  or  less  fully  the  matters  set  forth  in  the 
petition  for  adjudication  with  a  statement  of  the  amount 
and  character  of  the  assets  and  of  their  value. 

The  Act  requires  that  when  a  receiver  is  appointed  a 
bond  shall  be  given  by  the  petitioning  creditors  conditioned 
for  the  payment  to  the  alleged  bankrupt,  or  his  personal 
representative,  of  all  costs,  expenses  and  damages  occa- 
sioned by  the  seizure,  taking  and  detention  oi  his  property. 
The  only  means  the  Court  has  of  determining  what  amount 
shall  be  required  as  the  penalty  of  the  bond  in  an  involuntary 
proceeding  is  the  estimate  made  by  the  petitioning  creditors 
of  the  value  of  the  debtor's  property,  and  the  amount  of  the 
bond  is  left  entirely  to  the  discretion  of  the  judge. 

It  has  been  held  by  the  Courts  that  a  receiver  appointed 
pendente  lite  mav,  by  order  of  the  Court,  sell  the  assets  of 
the  alleged  bankrupt  before  adjudication  and  before  the 
appointment  of  a  trustee.1 

When  one  considers  that  the  filing  of  a  petition  in  bank- 
ruptcy against  a  person  or  corporation  and  the  appointment 
of  a  receiver  of  the  assets  of  the  alleged  bankrupt  instantly 
destroys  credit,  and  depreciates  the  value  of  assets,  it  must 
be  apparent  that  in  many  cases,  even  though  the  debtor 
has  been  guilty  of  no  act  of  bankruptcy,  long  before  a  trial 
can  be  reached  and  his  innocence  established,  he  may  be 
hopelessly  ruined. 

The  Act  also  permits  a  preliminary  receiver  to  compel 

*In  re  Becker,  (1899)  98  Fed.  407;    In  re  Styer,   (1899)  98  Fed.  290; 
In  re  T.  L.  Kelly  Dry  Goods  Co.,  (1900)  102  Fed.  747. 
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an  examination  of  the  bankrupt  and  witnesses  concerning 
the  acts,  conduct  and  property  of  the  bankrupt,1  so  that 
before  adjudication  the  debtor  is  subjected  to  inquisition, 
his  books  and  papers  may  be  taken  from  his  custody  and  a 
case  may  be  prepared  to  support  the  petition,  or  possibly  to 
discover  some  act  of  bankruptcy  not  alleged,  upon  which  a 
new  or  amended  petition  may  be  filed. 

Inasmuch  as  a  considerable  time  must  necessarily  elapse 
between  the  filing  of  an  involuntary  petition  and  the  first 
meeting  of  creditors,  it  not  infrequently  happens  that  the 
goods  of  the  bankrupt,  if  a  trader,  have  been  sold  by  the 
receiver  and  the  estate  substantially  reduced  to  cash  before 
the  creditors  meet.  It  then  becomes  a  question  with  cred- 
itors whether  they  will  continue  the  receiver  as  trustee  or 
whether  they  will  select  a  new  trustee.  The  result  natur- 
ally is  that  in  a  large  proportion  of  instances  the  receiver 
is  selected  as  trustee  because  the  work  has  been  already 
largely  performed  by  him. 

The  tendency  of  this  system  is  to  bring  about  a  close 
connection  of  officials ;  persons  who  have  been  found  effi- 
cient as  receivers  are  naturally  appointed  again  and  again  ; 
they  are  continued  as  trustees;  they  become  practically 
official  liquidators  ;  they  are  brought  into  constant  and  inti- 
mate relations  with  referees  and  other  officials.  Whatever 
good  results  may  be  obtained  for  creditors  by  the  smooth 
and  harmonious  working  of  such  a  procedure  is  more  than 
counterbalanced  by  the  peril  resulting  to  debtors.  The 
danger  of  abuses  escaping  the  eye  even  of  the  most  watchful 
and  painstaking  judge  is  certain.  In  New  York  State  it 
became  necessary,  after  the  scandals  arising  in  the  Erie  Rail- 
way litigation,  to  pass  a  law  prohibiting  the  appointment  of 
receivers  of  corporations  except  upon  notice,  and  subse- 
quent legislation  has  still  further  safeguarded  the  appoint- 
ment of  such  receivers  by  requiring  that  notice  of  the  ap- 
plication for  the  appointment  shall  be  given  to  the  Attor- 
ney-General. Unfortunately,  experience  has  also  further 
warned  us  that  when  unlimited  authority  is  conferred  upon 
the  courts,  as  proposed  by  these  amendments,  to  allow  com- 

1  In  re  Fixen,  (1899)  96  Fed.  748. 
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pensation  to  receivers   without  restriction  as  to  amount, 
that  discretion  is  very  likely  to  be  abused. 

These  considerations  are  in  themselves  sufficient  to  raise 
a  very  serious  question  as  to  the  wisdom  of  extending  the 
present  system  of  appointing  temporary  receivers  in  bank- 
ruptcy in  United  States  Courts  to  all  classes  of  corporations 
organized  for  purposes  of  gain  merely  upon  the  ground  of 
their  insolvency. 

Nor  is  there  anything  to  be  gained  by  transferring  to 
the  United  States  District  Courts  the  business  of  liquida- 
tion and  dissolution  of  insolvent  corporations. 

The  laws  of  the  several  States  provide  with  great  uni- 
formity for  the  equitable  distribution  of  the  assets  of  such 
corporations,  so  as  to  prevent  preferences  among  creditors, 
and  thus  the  great  end  of  bankruptcy  legislation,  so  far  as 
creditors  are  concerned,  is  secured. 

The  discharge  of  a  corporation  from  its  debts  in  bank- 
ruptcy is  a  novel  feature  ot  the  present  bankrupt  law,  which  it 
is  not  easv  to  justify  on  principle.1  The  advocates  of  bank- 
ruptcy legislation  have  been  able  to  defend  the  discharge  of 
legal  obligations  by  the  law-making  power  only  upon  the 
ground  of  a  public  policv  which  would  restore  citizens 
burdened  with  debt,  and,  therefore,  incapable  of  returning 
to  active  emplovment,  once  more  to  usefulness,  but  this 
argument  has  no  place  when  applied  to  an  artificial  being 
like  a  corporation. 

There  never  has  been  any  attempt  to  subject  banks,  rail- 
ways, insurance  companies  or  eleemosynary  corporations  to 
the  operation  of  bankruptcv  laws.  In  cases  of  insolvency 
the  general  provisions  of  the  statutes  of  the  sovereignty, 
whether  State  or  National,  under  which  the  corporation 
was  organized,  have  been  regarded  as  adequate  for  the 
liquidation  or  dissolution  of  such  corporations. 

The  laws  of  the  several  States  respecting  insolvent  cor- 
porations are  not  such  as  to  require  that  they  should  be  set 
aside  and  superseded  by  the  bankrupt  law  for  the  purpose 
of  securing  the  equitable  or  just  rights  of  creditors.  On 
the  contrary,  there  are  several  considerations,  some  of 
which  are  found  in  the  present  system  of  appointing  receiv- 

1  In  re  Marshall  Paper  Co.,  (1900)  102  Fed.  872  ;  s.  c.  (1899)  95  Fed. 
419- 
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ers  in  bankruptcy  already  referred  to,  and  some  of  which  are 
innate  in  any  administration  of  a  bankruptcy  law,  which 
render  it  inexpedient  to  subject  all  business  corporations  to 
the  operation  of  the  bankrupt  law. 

The  modern  method  of  dealing  with  insolvent  corpora- 
tions is,  if  possible,  to  preserve,  reorganize  and  continue 
them.  For  this  purpose  the  plastic  hand  of  a  court  of  equity 
is  especially  adapted.  The  formalities,  officialism  and 
necessary  rigidity  of  bankruptcy  proceedings  are  poorly 
qualified  to  produce  the  best  results  in  this  work. 

We  are  not  without  guidance  in  this  matter.  The  Eng- 
glish  bankruptcy  law  of  1883-90  excludes  from  its  operation 
all  companies  registered  under  the  Companies  Act  of  1862, 
which  practically  excludes  all  business  corporations  organ- 
ized for  purposes  of  trade.  The  winding  up  provisions 
of  the  Companies  Act  of  1862,  as  amended  from  time  to 
time,  permit  the  liquidation  of  insolvent  corporations  either 
through  voluntary  proceedings  instituted  by  the  corpora- 
tion itself,  or  through  involuntary  proceedings  in  which  an 
official  liquidator  is  appointed.  The  Court  is  authorized  to 
supervise  the  proceedings  of  a  voluntary  liquidator,  and 
ample  provision  is  made  for  reorganizations  and  for  the 
transfer  of  the  business  of  the  embarrassed  Companies  to  a 
new  Company  by  the  issuing  of  stocks  and  bonds  in  the 
mode  in  which  reorganizations  are  ordinarily  carried 
through  in  this  country. 

The  English  procedure  thus  excludes  control  of  in- 
solvent corporations  from  the  bankruptcy  courts  and  pro- 
vides a  special  method  for  the  liquidation  of  their  affairs. 
This  is  analogous  to  the  present  conditions  existing  here 
where  such  corporations  may  be  liquidated  under  the  au- 
thority of  State  statutes. 

It  is  true  that  the  National  Bankruptcy  Law  contains 
provisions  for  composition  proceedings,  but  it  is  extremely 
doubtful  whether  these  provisions  are  adequate  or  appro- 
priate for  the  reorganization  of  a  corporation,  the  affairs 
of  which  have  become  complicated  and  involved.  The 
bankruptcy  law  gives  no  status  to  stockholders;  it  deals 
merely  with  the  bankrupt  and  creditors.  The  interposition 
of  stockholders  is  often  of  extreme  importance  in  restoring 
embarrassed  companies  to  usefulness.     Of  course,  it  cannot 
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be  said  that  the  reorganization  of  corporations  cannot  be 
accomplished  through  the  bankruptcy  court,  but  at  best  the 
attempt  must  be  experimental  while  the  facilities  now 
afforded  by  courts  of  equity  in  the  several  States  are  entirely 
adequate  and  satisfactory. 

Many  of  the  proposed  amendments  to  the  bankruptcy 
law,  now  pending  before  Congress,  are  of  a  character  to 
strengthen  the  Act  and  render  it  more  efficient,  but  the  pro- 
visions which  extend  the  operation  of  the  bankruptcy  law 
to  corporations,  and  especially  the  amendment  which  ren- 
ders the  appointment  of  a  receiver  an  act  of  bankruptcy, 
and  thus  practically  ousts  the  jurisdiction  of  the  United 
States  Circuit  Court  and  all  the  State  Courts  over  insolvent 
corporations,  is,  we  think,  open  to  many  grave  objections. 

James  L.  Bishop. 
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NOTES. 


Expert  Testimony  as  to  Authorship  of  Marks  in  Writing. — 
The  much  discussed  question  of  the  proper  scope  of  expert  testi- 
mony especially  as  regards  handwriting,  has  just  arisen  in  a  rather 
novel  way  in  the  case  of  Matter  0/  Hopkins  (1902)  172  N.  Y.  360, 
with  the  result  that  the  Court  of  Appeals  has  significantly  set  a  limit 
to  the  admission  of  such  evidence.  The  issue  in  the  case  was  whether 
a  will  had  been  revoked  by  cancellation.  A  handwriting  expert  had 
been  allowed  to  testify  that  certain  perpendicular  marks  drawn 
with  pen  and  ink  over  the  testator's  signature  were  not  made  by  the 
writer  of  the  signature;  and  on  appeal  this  opinion  was  held  inadmis- 
sible. 

The  limits  of  the  use  of  opinion  evidence  are  defined  in  two  direc- 
tions. The  facts  of  the  case  must  be  such  that  the  jury  unaided  can- 
not form  a  satisfactory  conclusion  from  them;  but  they  must  also  be 
such  that  persons  who  are  specially  qualified  can  throw  light  on  them 
and  indicate  their  bearing  on  the  point  in  issue.  Here  the  question 
to  be  determined  is  whether  the  evidential  value  of  the  facts  is  not  so 
slight  and  obscure  that  it  would  be  useless  to  seek  assistance  from  any 
witnesses.  The  characteristics  of  a  person's  handwriting  are  suffi- 
ciently definite  and  peculiar  to  be  proper  subjects  of  opinion  evidence, 
but  can  the  same  be  said  of  a  mere  mark  ?  In  view  of  the  vague 
nature  of  the  test  suggested  and  the  latitude  of  judicial  discretion,  it 
is  not  surprising  that  tne  decisions  of  the  courts  fall  into  three  more 
or  less  conllicting  classes.  First,  it  is  sometimes  said  that  evidence 
of  the  identity  of  the  maker  of  a  mark  is  quite  as  admissible  as  evi- 
dence of  authorship  of  handwriting,  though  it  may  have  less  weight. 
Lawson    on    Expert    and    Opinion    Evidence,   p.  350:  State  v.  Tice 
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(1897)  30  Ore.  457.  See  also  Littell  v.  Rogers  (1896)  99  Ga.  95. 
Secondly,  there  are  cases  that  reject  such  evidence  absolutely. 
Gilliam  v.  Parkinson  (1826)  4  Rand.  (Va. )  325;  Shinkle  v.  Crock 
(1851)  17  Pa.  St.  159.  Thirdly,  the  suggestion  has  been  made  that 
the  evidence  is  admissible  or  not  according  as  the  mark  has  or  has 
not  something  about  it  rendering  it  reasonably  capable  of  identifica- 
tion as  the  mark  of  some  particular  person  George  v.  Surrey  (1830); 
I  Moody  &  Malkin  5;^:  Carrier  v.  Ha mpton  (1850)  1 1  Ired.  Law  307. 

The  cases  above  cited  differ  from  that  now  in  question  in  two  im- 
portant respects,  as  is  pointed  out  by  the  court.  In  all,  the  mark 
which  was  the  subject  of  the  dispute  was  a  mark  in  the  special  sense 
of  the  word;  that  is,  an  arbitrary  combination  of  lines,  supplying  the 
place  and  having  the  effect  of  an  ordinary  signature.  Such  a  mark, 
if  a  man  were  in  the  habit  of  making  it,  mignt  well  acquire  peculiar 
traits,  which  would  make  it  recognizable  by  those  who  were  ac- 
quainted with  similar  specimens  by  the  same  hand.  But  that  a  num- 
ber of  lines  drawn  on  one  occasion  only  and  for  the  purpose  of  cancel- 
lation should  have  an  ascertainable  resemblance  to  a  signature  in 
writing  is  a  proposition  that  goes  far  beyond  anything  established  by 
any  series  of  decisions.  Tne  court  in  this  case,  therefore,  was  not 
obliged  to  commit  itself  as  to  the  admissibility  of  evidence  regarding 
signatures  by  mark,  though  it  did  intimate  a  preference  for  a  fairly 
strict  rule.  It  said  very  properly  that  the  connection  between  the 
things  here  sought  to  be  compared  was  so  remote  as  to  furnish  no 
ground  fur  the  expression  of  an  opinion  by  a  witness. 

The  present  cise  is  also  unique  in  that  the  testimony  sought  to  be 
introduced  was  that  of  an  expert.  The  value  and  the  abuses  of  this 
kind  of  evidence  have  been  the  subject  of  much  controversy  (see 
1  Columbia  Law  Review  180),  hut  experts  in  handwriting,  at  lea*t, 
should  stand  in  no  better  position  than  the  non-professional  wit- 
ness. Their  skill  may  be  equivalent  to  his  personal  acquaintance 
with  the  particular  handwriting,  but  it  does  not  license  them  to  testifv 
as  to  that  which  is  prima  facie  impossible.  In  other  words,  the  prin- 
ciple on  which  the  court  here  proceeds  is  that  expert  evidence  re- 
quires just  as  much  logical  basis  as  does  that  of  any  other  witness. 

An  attempt  was  nude  to  justify  the  admission  of  the  evidence  by 
reference  to  the  New  York  statutes  on  compirison  of  handwriting, 
Laws  1880,  c.  36.  and  Laws  555,  which  provide  for   "  com- 

parison of  a  disputed  writing  "  with  certain  kinds  of  writing  speci- 
fied. Tnis  was  the  view  of  the  lower  court,  Matter  of  Hopkins  (1902) 
73  App  Div.  559,  but  it  rests  on  a  misinterpretation  of  the  statutes. 
Tne  effect  of  these  was  exhaustively  considered  in  People  v.  Molineux 
(1901)  16S  N.  Y.  2^4  (commented  on  in  2  Columbia  Law  Review  39); 
and  it  was  declared  to  amount  only  to  a  modification  of  the  techni- 
cal common  law  rules  relating  to  comparison  of  handwriting.  Apart 
from  the  doubt  whether  the  term  '•  writing"  could  include  anv  in- 
scription whatever,  it  is  not  to  be  supposed  that  the  legislature 
meant  to  vary  the  logical  principle  as  to  what  is  evidence  when  it 
changed  the  legal  rules  respecting  its  admissibility. 


Implikd  Covenants  for  Qciet  Enjoyment. — It  was  decided  in 
a  recent  case — Buhl  Sco/t  v.  Daniell,  [1902]  2  K.  B.  351,  that  a  cove- 
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nant  for  quiet  enjoyment  would  arise  by  implication  in  a  lease  which 
created  the  tenancy  by  the  use  of  the  words — "agrees  to  let."  The 
broad  question  was  squarely  presented,  whether  an  implied  covenant 
for  quiet  enjoyment  depends  upon  the  use  of  technical  words  like 
"demise"  or  "farms  to  let,"  or  arises  from  the  existence  of  the 
relation  of  landlord  and  tenant. 

Only  a  few  years  earlier  in  the  case  of  Baynes  cV  Co.  v.  Lloyd  & 
Sons,  [1895]  2  K.  B.  610,  Lord  Kay  declared  that  "The  weight  of 
authority  is  in    favor  of   the  view  that  a  covenant    in    law   is    not 
implied  from   the  mere  relation  of  landlord  and   tenant,    but   only 
from  certain  words  in  creating  the  lease."     The  conflict  of  author- 
ity on  this  subject  was   due  to  a  failure  to  distinguish  the  principles 
underlying    implied    warranties  in  freeholds   and  implied  covenants 
for    quiet   enjoyment    in   leaseholds.       The    former — the   first   real 
covenant   known    to  the  law — was  one  of  the  incidents  of  tenure. 
It  was  given  by  the  feudal  lord  in  return  for  homage.    When  charters 
and  deeds  came  into  the  law  of  real  property  as  a  record  of  feoff- 
ments the  use  of  the  words   "dedi"  and  "  encambium  "  in  them  gave 
rise  to  their  implication  of  this  warranty.     Owing  its  origin   to  this 
elaborate  ceremony   of  feoffment, — a    system  so  cumbersome  and 
technical  that  estates  were  gained  or  lost  by  the  omission  of  a  word 
or  phrase,  a  warranty  assumed  a  similarly  technical  nature  and  could 
only    be    implied    by    employing   these    words — dedi  or  encambium. 
Sheppard's  Touchstone  165.      When  at  a  much  later  date  the  implied 
covenant  for  quiet  enjoyment  first  appeared,  it  arose  by  implication 
in  a  lease  creating  the  tenancy  by  the  use  of  the  word   "demisi," — 
Noke's    Case — (1599)  4   Coke's    R.    80, — and    upon   analogy  to  an 
implied  warranty  the  idea  was  consequently  entertained  that  this  cove- 
nant could  only  be  implied  by  the  use  of  its  word  of  art — "demisi." 
Line  v.  Stephenson  el  al.,  (1838)  4  Bing.  N.  C.  678;  Williams  v.  Bur- 
rell.  (1845),  l  C.  B.  402.      In  the  former  case  Chief  Justice  Tindal, 
speaking  for  the  court,  said,  after  discussing  the  words — "dedi" 
and    "demisi" — "These    words,   after   they  have    had    their  direct 
operation  in  creating  the  estate,  have  a  new  and  secondary  operation 
given  them  by  law  and  are  held  to  form  a  covenant  by  the  feoffor  or 
lessor   for   quiet    enjoyment   of    such    estate    as    they    have   already 
created."     But  the  analogy  to  warranty,  on  which  this  technical  treat- 
ment of  implied    covenants  for   quiet   enjoyment   was   based,    fails 
entirely.     The  distinction,  indeed,  extends  from  their  source  to  their 
effect.      The  old   warranty  of   a  freehold — an   incident  of  tenure — 
gave  to  the  covenantee  the  right  to  recover  of  the  covenantor  an  estate 
equal  in  value  and  rank  to  the  one  he  had  lost,  while  the  covenant 
for  a  quiet   enjoyment — a   creation  of  contract — only  gave   to   the 
lessee  the  right  of  compensation  for  his   eviction.     The   derivation 
and  reason  which  confined  the  implication  of  implied  warranties  in 
freeholds  within  such  narrow  limits  did  not  apply  to  this  other  class 
of  covenants,  and  the  broadening  tendency  of  the  law  in  vouchsafing 
the  greatest  possible  protection  and  security  to  the  estate  of  lease- 
hold was  to  cast  off  the   technicalities    that    had    fettered    the  free 
implication  of  implied  covenants  for  quiet  enjoyment.     This  change 
was  recognized  in  the  leading  case  of  Bandy  v.  Cortwright.  (1853) 
8  Ex.  913,  which  held    a   covenant   for  quiet  enjoyment  could    be 
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implied  in  a  parol  lease.  In  Hall  v.  London  Brewery  Co.,  (1862) 
2  B.  &  S.  737,  a  much  broader  principle  was  established  that  a  cove- 
nant for  quiet  enjoyment  would  be  implied  from  the  ordinary  words 
of  letting  or  their  equivalents.  This  view,  which  may  be  described 
as  the  modern  English  rule,  prevails  in  most  of  the  United  States 
where  the  leading  cases  of  Dexter  v.  Mauley,  (1849)  4  Cu-h  14,  Ross 
v.  Dysart,  (1859)  33  Pa-  St«  *52>  Maxwells.  Urban,  (1920)  22  Tex. 
C.  A.  565,  had  anticipated  the  principal  case  in  deciding  that  the 
covenant  for  quiet  enjoyment  would  be  implied  in  leaseholds  from 
the  existence  of  the  relation  of  landlord  and  tenant.  Since  such  a 
result  seems  so  desirable  in  both  theory  and  practice,  it  is  fortunate 
that  the  leading  modern  case  cited  as  opposed  to  it — Baynes  v.  Lloyd, 
supra — was  necessarily  decided  upon  another  point  so  that  its  author- 
ity against  this  doctrine  is  entitled  to  little  greater  weight  than  that 
of  a  dictum. 

Power  of  the  President  to  Pardon  Contempts  of  Court. — The 
decision  in  the  recent  case  in  re  Sevilt  (C.  C.  A.  8ih  Circ.  1902)  1 17 
Fed.  448,  calls  afention  to  the  importance  of  the  distinction  between 
civil  and  criminal  contempts.  In  civil  contempt  the  defendant  is 
fined  or  imprisoned  for  the  purpose  of  securing  to  the  suitor  his 
rights.  .  Criminal  contempts,  on  the  contrary,  are  punitive  proceed- 
ings instituted  to  vindicate  the  dignity  of  the  Court.  People  ex  re/. 
Munsellv.  Court  of  Oytr  &  Terminer  (1886)  101  N.  Y.  245,  247. 
Ln  re  Nevitt  decides  that  the  President  cannot  pardon  civil  contempts 
and  suggests  that  he  cannot  pardon  criminal  one-.  The  classification 
has  an  historical  justification.  From  Saxon  times  acts  of  disrespect  to 
the  King  were  treated  as  a  mild  form  of  treason  and  known  as  con- 
tempts. The  nature  of  the  offence  was  the  same  whether  or  not  it 
was  against  the  King  as  judge  and  it  was  punishable  in  the  same  way 
as  other  crimes.  The  use  of  the  present  contempt  process  to  punish 
this  offence  when  committed  against  the  King  through  his  courts  was 
of  comparatively  late  development.  It  was  either  worked  out  from 
the  Stat.  Westm.  2,  13  Edw.  1.  c.  39,  as  Gilbert  thinks,  Hist.  C.  P. 
24,  or  borrowed  by  the  law  courts  from  Chancery  where  it  was  used 
in  aid  of  a  suitor's  rights.  As  the  judgments  of  the  Chancellor  were 
in  the  form  of  commands  of  the  King  failure  to  obey  was  rebellion. 
By  the  process  of  attachment,  adopted  from  the  civil  law,  the  con- 
temnor  was  brought  before  the  Chancellor  and  committed  until  he 
obeved  the  order.  Langdell's  Summary  of  Equity  Pleading,  p.  30. 
Thus  the  same  process  came  to  be  used  to  punish  a  crime  and  to 
secure  to  a  suitor  his  civil  rights.  There  was  a  significant  difference 
in  procedure,  however.  In  the  law  courts  the  defendant  could  dis- 
prove his  contempt  by  his  own  oath.  In  Chancery  the  suitor  to  pro- 
tect his  rights  was  allowed  to  contradict  the  defendant's  testimony. 
King  v.    Vaughan  (1780)  2  Doug.  R.  516. 

The  pardoning  power  of  the  King  extended  to  all  public  offences. 
That  the  general  pardon  specifying  "contempts"  included  what  the 
principal  case  terms  "  criminal  "  contempts,  seems  never  to  have  been 
questioned  in  England.  In  the  earlier  law  it  also  included  "civil" 
contempts,  This  was  a  natural  result,  for  though  the  object  of  the 
Chancery  process  was  remedial,  in  form  it  purported  to  deal  with  a 
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disobedience  to  the  King  which  it  would  seem  the  King  could  pardon. 
So  in  Young  v.  Chamber laine  (1595)  Toth.  Ch.  Cas.  41,  a  pardon  was 
held  to  extend  to  such  a  contempt.  At  that  stage  of  the  law  it  was 
natural  to  let  the  form  rather  than  the  substance  determine  the  nature 
of  the  proceeding.  Likewise,  in  the  old  action  of  appeal,  it  was  held 
the  King  could  not  pardon  though  the  sentence  were  of  death,  the 
action  being  civil  in  form  and  origin,  3  Coke  Inst.  p.  236.  In  Ban- 
ning v.  Fryer  (1608)  2  Cro.  Jac.  159,  where  the  contempt  was  the 
failure  to  pay  costs  in  the  Spiritual  Court,  it  was  held  that  since  the 
King's  pardon  could  not  deprive  the  plaintiff  of  his  right  to  the  costs 
it  could  not  deprive  him  of  the  remedy  of  the  contempt  process  to 
secure  them.  This  is  substantially  the  doctrine  of  the  principal  case. 
The  point  was  raised  again,  however,  in  Trollop's  case  (1609)  8  Co. 
68  a,   and  it  was  finally  decided    in    Codring/on  v.   Rodman  (1631) 

3  Cro.  Car.  198,  that  the  contempt  process  of  the  Spiritual  Court  was 
in  the  nature  of  a  punishment  for  a  public  offence  and  so  was  dis- 
charged by  a  pardon.  Bar/ram  v.  Dannett  ( 1676)  Finch  Rep.  253 
decided  the  same  wavas  to  a  contempt  in  Chancery.  As  late  as  1744 
ex  parte  Whitechurch  1  Atk.  55,  held  that  arrest  on  a  process  of  con- 
tempt to  secure  private  rights  was  for  a  criminal  offence.  This  case 
was,  however,  expressly  disapproved  in  King  v.  Meyers  (1786)  1 
Term.  R.  265,  which  decided  that  where  the  process  was  used  to  en- 
force private  rights  it  could  no  longer  be  treated  as  criminal  in  its 
nature.  Lord  Redesdale  applying  the  same  distinction  xnM'  Williams' 
Case  (1803)  1  Schoales  &  Lefroy  169,  said,  "There  can  be  no  doubt 
that  the  thing  to  be  considered  is  not  the  form  of  the  process  but  the 
cause  of  issuing  it."  To  the  same  effect  are  ex  parte  /eyes  (1834)  3 
D.  &  C.  764,  ex  parte  Thomas  (1843)  3  Mont.  D.  &  D.  307.  From 
these  cases  it  would  seem  that  by  a  natural  development,  the  English 
courts  have  ceased  to  be  bound  by  the  form  of  the  contempt  process. 
Where  it  is  used  merely  in  aid  of  a  civil  right,  and  not  for  punishment, 
they  will  treat  it  as  a  civil  remedy.  Blackstone's  conclusion  that  in 
such  cases  the  process  is  not  within  the  King's  pardon  seems  justified. 

4  Bl.  Com.  285. 

The  pardoning  power  of  the  President  extends  to  all  offences 
against  .the  United  States,  except  impeachment.  U.  S.  Const., 
Art.  2,  §  2,  subd.  1.  The  suggestion  in  the  principal  case  that  this 
power  does  not  extend  to  criminal  contempts  of  court  rests  on  the 
argument  that  the  judicial  power  of  the  United  States  is  expressly 
granted  to  the  courts,  that  the  power  to  punish  for  criminal  con- 
tempts is  inherent  in  the  judiciary,  and  that  it  would  therefore  be 
inconsistent  with  the  grant  of  judicial  power  for  the  President  to  be 
able  to  pardon  contempts,  for  by  so  doing  he  could  render  the  courts 
powerless.  There  is  a  certain  force  in  this  position,  but  it  is  unsup- 
ported by  authority.  In  cases  involving  criminal  contempts  the 
Supreme  Court  has  repeatedly  described  and  treated  them  as  crimes. 
Ex  parte  Kearney  (1822)  7  Wheat.  38;  New  Orleans  v.  Steamship  Co. 
(1874)  20  Wall  392.  It  seems  improbable  that  it  will  ever  limit  the 
express  grant  of  the  pardoning  power  to  the  President  by  excluding 
from  it  this  class  of  offences.  Attorney  Generals  Gilpin  and  Mason 
have  held  that  the  President  could  pardon  such  contempts.  Dixon's 
Case    (1841)    3     Op.     Atty.     Gen.     622;    Rowan's    Case    (1845)    4 
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Op.  Atty.  Gen.  458.  The  latter  case  is  interesting,  as  the  judges 
who  imposed  the  sentence  seem  to  have  signed  the  petition 
for  pardon,  thus  indicating  that  they  believed  that  the  committ- 
ment was  a  criminal  sentence  and  so  could  only  be  remitted  by  the 
President.  Criminal  contempts  of  court  are  generally  treated  and 
punished  by  the  States  as  crimes.  It  has  been  held  that  the  Governor 
can  pardon  them  in  ex  parte  Hickey  (Miss.  184^)  4  Sm.  &  M.  751; 
State  v.  Sauvinet  (1872)  24  La.  Ann.  119;  Sharp  v.  State  (1899) 
102  Tenn  9.  Such  a  contempt  was  pardoned  in  New  York  by 
Governor  Hill  in  1891.  Pub.  Papers  of  Gov.  D.  B.  Hill,  189 1, 
p.  270.  The  opposite  view  was  taken  in  Taylor  v.  Goodrich  (Tex. 
Civ.  A  p.,  1897)  40  S.  W.  515. 

In  holding  that,  whatever  the  rule  as  to  criminal  contempts,  civil 
contempts  are  not  to  be  treated  as  offences  against  the  United  States 
and  so  cannot  be  pardoned,  the  principal  case  seems  sound.  It  is 
true,  this  distinction,  now  recognized  in  England,  has  not  vet  been 
drawn  by  the  Supreme  Court.  It  has,  however,  as  yet  had  no  occa- 
sion to  draw  it.  There  is  some  contrary  authority.  Attorney- 
General  Crittenden  advised  the  President  that  he  could  pardon  con- 
tempt in  the  non-payment  of  a  fine  to  a  private  party  Drayton  and 
Sears  Case,  (1852)  5  Op.  Atty.  Gen.  572.  In  a  similar  case  Judge 
Blaichford  refused  to  alter  orders  of  commitment,  holding  that  as 
the  offense  was  criminal,  the  President  only  could  grant  relief  In  re 
Mullee  (1869)  7  Blatch.  23;  Fischer  v.  Hayes  (1879)  6  F*d.  63,  but 
later  abandoned  his  position  by  admitting  the  defendant  to  bail. 
Fischer  v.  Hayes  (18S1)  7  Fed.  96.  Several  cases  in  the  Circuit 
Courts  intimate  that  under  Rev.  St.  §  725  defining  the  power  of  the 
courts  to  punish  for  contempt,  the  contempt  process  cannot  be  used 
merely  as  civil  remedy,  but  must  be  primarily  punitive  in  purpose 
and  character.  U.  S.  v.  Atch.  T  &  S.  F.  R  R.  (G  C.  Col.  1883) 
16  Fed.  853;  Sear/esv.  Worden  (C.  C.  E.  Mich.  1882)  13  Fed.  717. 
This  is  a  possible  interpretation  of  the  Statute,  but  narrows  unwarran- 
tably the  use  of  the  contempt  process.  The  better  view  is  taken  by 
Hendryx  v.  Fitzpatrick  (C.  C.  Mass.  1884)  19  Fed.  810  which  holds 
that  the  contempt  process  can  be  used  as  a  remedy  to  secure  private 
rights  and  when  so  used  the  commitment  is  not  to  be  treated  as  a 
sentence  for  a  criminal  offence,  but  as  a  civil  remedy.  That  a  civil 
contempt  cannot  be  pardoned  follows  logically  from  this.  There  is  a 
dictum  in  State  v.  Sauvinet,  supra  that  a  Governor  cannot  pardon 
such  a  contempt.  The  distinction  between  civil  and  criminal  con- 
tempts has  frequently  been  recognized  in  other  State  courts,  but  the 
question  of  the  power  of  the  Governor  to  pardon  the  former  has  not 
been  raised.  In  the  present  development  of  the  law  it  would  certainly 
seem  remarkable  to  hold  that  the  President  or  a  Governor  could 
practically  deprive  a  party  to  a  suit  of  his  rignts,  by  rendering  ineffec- 
tive the  well-recognized  remedy  of  the  contempt  process.  Such  a 
result  is  not  justified  by  the  fact  that  this  process  is  also  used  to  punish 
crimes  and  that  the  peculiar  circumstances  of  its  origin  impressed  on 
it  the  form  of  a  vindication  of  public  authority. 


FIquity  Jurisdiction  of  a  Federal  Court  to  Set  Aside  a  Will 
by  Force  of  a  State  Statute. — State  Statutes  upon  winch  the  effort 
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has  been  made  to  obtain  equitable  action  by  the  Federal  Courts, 
there  being  the  requisite  diversity  of  citizenship,  have  mainly  been  of 
two  classes,  (i. )  Where  the  enactment  gave  mere  contract  creditors 
rights  in  equity  against  the  debtor's  property.  Inferior  Federal 
Courts  have  sometimes  taken  jurisdiction  in  such  cases.  Fechheimer 
v.  Baum  (1889)  37  Fed.  167.  But  adjudications  by  the  Supreme 
Court  in  recent  years  have  established  a  contrary  rule  beyond  dispute. 
Scott  v.  Neely  (1890)  140  U.  S.  106.  The  Court,  per  Field,  J.,  at 
page  109,  say:  "The  general  proposition,  as  to  the  enforcement  in 
Federal  Courts  of  new  equitable  rights  created  by  the  States,  is  un- 
doubtedly correct,  subject,  however,  to  this  qualification,  that  such 
enforcement  does  not  impair  any  right  conferred,  or  conflict  with  any 
inhibition  imposed,  by  the  Constitution  or  laws  of  the  United  States. " 
The  case  was  held  within  this  qualification  as  violating  the  provision 
for  separation  of  law  and  equity  in  Federal  courts  and  infringing  upon 
the  right  of  trial  by  jury  in  cases  at  law.  (2.)  Where  the  enactment 
gave  parties  not  in  possession  rights  in  equity  to  quiet  title.  Under 
such  a  statute  the  Supreme  Court  has  sanctioned  the  taking  of  juris- 
diction where  neither  party  was  in  possession,  Holland  v.  Challen 
(1883)  no  U.  S.  15,  but  refused  to  do  so  where  the  defendant  was 
seized.  Whiteheads.  Shatluck  (1890)  138  U.  S.  146.  The  test  im- 
posed in  each  case  was  whether,  by  allowing  action  under  the  statute 
"controversies  properly  cognizable  in  a  court  of  law  will  be  drawn 
into  a  court  of  equity."  Holland  v.  Challen,  supra,  at  page  25. 
These  cases  establish  the  three  exceptions  to  the  general  rule  that  a 
State  statute  enlarging  equitable  remedies  will  be  enforced  in  a  Federal 
court  where  there  are  the  necessary  elements  of  Federal  jurisdiction, 
as  follows:  where  enforcement  would  (1)  conflict  with  the  distinction, 
strictly  observed  in  the  United  States  courts,  between  law  and  equity, 
or  (2)  contravene  R.  S.  §  723  providing  that  suits  in  equity  shall  not 
be  entertained  where  there  is  an  adequate  remedy  at  law,  or  (3)  violate 
the  constitutional  right  to  trial  by  jury  in  actions  at  law.  Adone  v. 
Strahan  (1899)  97  Fed.  691.  They  disclose  the  inaccuracy  of  the 
glibly  quoted  statement:  "  A  party,  by  going  into  a  national  court, 
does  not  lose  any  right  or  appropriate  remedy  of  which  he  might 
have  availed  himself  in  the  State  courts  of  the  same  locality."  Cowley 
v.  Railroad  Co.  (1895)  159  U.  S.  569  at  p    583. 

The  inferior  courts  have  lately  been  called  upon  in  two  instances 
to  exercise  jurisdiction  under  State  statutes  enabling  equity  courts  to 
set  aside  the  probate  of  wills  for  fraud  or  duress.  Each  court  granted 
the  demand.  Williams  v.  Crabb  {C.  C.  A.  7th.  Cir.  1902)  117  Fed. 
193;  Wart  v.  Wart  (C.  C.  N.  D.  la.  1902)  117  Fed.  766.  A  like 
result  was  reached  in  Richardson  v.  Green  (C.  C.  A.  9th.  Cir.  1894) 
61  Fed.  423,  an  application  to  review  which  was  denied.  Richardson 
v  .  Green  (1894)  159  U.  S.  264.  The  Supreme  Court  has  never  passed 
directly  upon  the  point.  If  the  remedy  provided  bv  these  statutes  vio- 
lates any  of  the  three  qualifications  pointed  out,  it  would  seem  that 
the  three  decisions  in  question  are  unsound.  It  has  long  been  an 
established  rule  that  equity  has  no  inherent  power  to  revoke  the  pro- 
bate of  a  will.  Allen  v.  AfPherson  (1847)  1  H.  L.  Cas.  191  ;  Brod- 
erick's  Will  (1874)  21  Wall.  503.  The  reason  for  this  is  that,  theo- 
retically, there    is    an    adequate  remedy  at  law  and  in  the  probate 
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courts.  But  these  courts  are  entirely  creations  of  the  legislature 
which  may  alter  their  jurisdiction  as  it  sees  fit.  The  fact  that  it  has 
given  to  an  equity  court  jurisdiction  to  set  aside  a  will  would  seem  at 
least  prima  facie  evidence  that  there  is  no  adequate  remedy  other- 
wise. Nor  does  the  Supreme  Court  view  its  equitable  jurisdiction 
illiberally.  "The  jurisdiction  in  equitv  attaches  unless  the  legal 
remedy,  both  in  respect  to  the  final  relief  and  the  mode  of  obtaining 
it,  is  as  efficient  as  the  remedy  which  equity  would  afford  under  the 
same  circumstances."  Kilbourns.  Sundtrlmd  (ib88)  130  U.  S.  505, 
at  p.  514.  The  fact  that  legal  quotions  are  also  involved  does  not 
oust  the  court  of  jurisdiction  if  the  remedy  at  law  falls  short  of  this. 
Gormleyv.  Clark  ( 1889)  134  U.  S.  338,  at  p.  349.  These  considerations 
lead  to  the  conclusion  that  the  Supreme  Court  would  sustain  the  de- 
cisions in  question.  Its  opinions  contain  dicta  to  that  effect.  Gaines 
v.  Fuenles  (1875)  92  U.  S.  10,  at  p.  21.  This  case  held  that  where 
an  equitable  action  to  annul  a  will  would  lie  in  the  State  courts  it 
would  be  removable  to  the  Federal  courts,  the  requisites  of  Federal 
jurisdiction  being  present  ;  not  ihat  an  original  bill  would  lie.  An- 
other dictum  is  in  Ellis  v.  Davis  (1883)  109  U.  S.  485,  at  p.  4q6. 
Furthermore,  dissents  have  always  been  in  favor  of  such  assumptions 
of  jurisdiction.  Brows,  J.,  dissenting  in  Ca/es  v.  Allen  (1892)  149 
U.  S.  451,  at  p.  462,  says:  "  I  had  always  supposed  it  to  be  a  car- 
dinal rule  of  Federal  jurisprudence  that  the  Federal  courts  are  compe- 
tent to  administer  any  State  statute  investing  parties  with  a  substan- 
tial right."  In  fact,  of  the  present  Supreme  Court,  besides  Brown,  J., 
there  are  committed  in  favor  of  the  jurisdiction,  McKenna,  J.,  per 
concurring  opinion  in  Richardson  v.  Green,  supra,  and  Fuller,  Ch. 
J.,  semdle,  per  opinion  of  court  in  Gormley  v.  Clark,  supra.  No- 
where, apparently,  has  it  been  noticed  that  this  result  is  somewhat  in- 
consistent with  the  two  rules  already  pointed  out,  to  which  the 
Supreme  Court  is  committed,  that  equity  will  not  set  aside  the  pro- 
bate of  a  will,  because  there  is  an  adequate  remedy  at  law,  and  that 
a  State  statute  enlarging  equitable  jurisdiction  will  not  be  available  in 
Federal  courts  if  there  is  such  adequate  remedy. 


Injuries  Received  While  Off  Duty  By  Reason  of  the  Neg- 
ligence of  a  Fellow  Servant.  The  theory  on  which  the  rule  is 
based  which  exempts  a  master  from  liabilitv  when  one  of  his  servants 
is  injured  by  the  ne^lig^nce  of  a  fellow  servant,  is,  as  stated  bv  Erle, 
C.  J.,  in  Tunneyv.  Midland  R.  Co.  (1866)  L.  R.  1  C.  P.  at  p.  296  :  "A 
servant,  when  he  engages  to  serve  a  ma-ter,  undertakes,  as  between 
himself  and  his  master,  to  run  all  the  ordinary  risks  of  the  service, 
including  the  risk  of  negligence  upon  the  part  of  a  fellow-servant, 
when  he  is  acting  in  the  discharge  of  his  duty  as  servant  of  him  who 
is  the  common  master  of  both."  This  theory  was  first  advanced  by 
Shaw,  J.,  in  Far-well  v.  B.  &  W.  Ry.  Corp.  '( 1842)  4  Met  49,  and 
it  has  been  generally  ad  ipted  both  in  England  and  in  this  country,  in 
preference  to  that  of  Priestly  v.  Fowler  (1837)  3  M.  ft  W.  1,  "  that  a 
servant  has  better  opportunities  than  his  master  of  watching  and  con- 
trolling the  conduct  of  his  fellow-servants,  and  that  a  contrary  doc- 
trine would  lead  to  intolerable  inconvenience  and  encourage  servants 
to  be  negligent."     Pollock  on  Torts  p.  84.     To  apply  this  rule  there 
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must  be  an  accurate  definition  of  "  fellow-servant,"  and  perhaps  it  is 
nowhere  harder  to  define  than  when  the  servant,  though  in  the  general 
employ  of  his  master,  is,  for  the  time  being,  off-duty. 

The  cases  under  this  head  naturally  fall  into  groups.  It  is,  in  the 
first  place,  well  settled  that  where  a  servant's  day's  work  is  done,  and 
there  is  no  relation  remaining  between  him  and  his  master,  he  is  not 
then  an  employee  in  such  a  sense  as  to  make  the  fellow-servant  rule 
apply.  Fletcher  v.  Baltimore  and  Potomac  Ry  Co.  (1897)  168  U.  S. 
135.  But,  on  the  other  hand,  though  apparently  off-duty,  if  there  is 
any  obligation  on  his  part  to  respond  to  the  master's  call  in  an 
emergency,  he  is  deemed  to  be  an  employee  and  to  come  under  the  rule. 
In  Russell  \.  Hudson  R.  R.  Co.  (1858)  17  N.  Y.  134,  the  court  found 
that  the  plaintiff,  though  his  day's  work  was  done,  and  he  was  being 
carried  home  on  the  defendant's  train,  was  yet  expected,  if  needed,  to 
assist  in  managing  the  train  by  applying  the  brakes,  and  therefore  as 
he  owed  an  obligation  to  be  ready,  he  was  considered  as  on  duty.  In 
St.  L.,  A.  eV  T.  Ry.  Co.  v.  Welch  (1888)  72  Tex.  298,  on  the  same 
theory,  one  whose  day's  work  was  done,  and  who  was  sleeping  in  a 
car  on  a  side-track,  but  liable  to  be  called  at  any  moment,  was  held 
to  be  on  duty.  These  two  classes  of  cases  represent  the  views  on  op- 
posite sides  of  the  line,  and  it  is  with  the  cases  that  fall  between  that 
difficulty  is  found.  The  first  class  of  these  are  the  so-called  "con- 
veyance "  cases,  where  the  servant  is  to  be  carried  to  and  from  his 
work  in  his  master's  conveyance.  Such  carriage  is,  in  some  cases, 
part  of  his  remuneration,  and  in  others  a  mere  understanding  incident 
to  his  contract.  There  has  been  much  difference  of  opinion  as  to  the 
relationship  under  such  circumstances,  but  the  general  rule,  if  there 
be  any,  might  be  expressed  as  follows  :  "  The  employment  begins 
when  the  servant  enters  the  conveyance  in  the  control  of  his  master 
for  the  purpose  of  reaching  the  particular  place  where  he  is  to  work. 
The  length  of  time  before  or  after  the  hour  for  beginning  work  is  not 
a  guide.  Thus,  where  a  master  by  special  arrangement  with  his  em- 
ployees, or  by  a  method  of  conducting  his  business,  which  he  has 
adopted,  undertakes  to  transport  his  servants  to  or  from  their  place  of 
work,  the  employment  begins  and  continues  through  that  time." 
Dresser,  Employers  Liability  §  13,  p  75  ;  Tunney  v.  Midland  Ry.  Co. 
supra  ;  Vick  v.  N.  Y.  C.  &  H.  R.  R.  Co  (1884)  95  N.  Y.  267  ;  Gil- 
shannon  v.  Stony  Brook  R.  R.  Corp.  (1852)  64  Mass.  228.  Pennsyl- 
vania is  the  only  state  that  decides  directly  the  other  way.  McXulty 
v.  Pcnna.  R.  R.  Co.  (1897)  182  Pa.  St.  479.  This  rule,  however, 
only  includes  those  cases  where  the  employee  has  entered  the  train  for 
the  purpose  of  going  to  or  coming  from  his  place  of  work.  For,  if  he 
is  traveling  on  his  own  business,  though  exercising  his  right  of  free 
carriage  as  an  incident  to  his  contract,  he  is  not  deemed  an  employee. 
As  stated  in  Boyle  v.  Fitchburg  R.  R.  Co.  (1894)  162  Mass.  66,  "a 
person  may  at  one  time  be  an  employee  when  passing  over  a  railroad, 
and  at  another  time,  in  passing  over  the  sime  road,  be  a  passenger, 
though  continuing  all  the  while,  in  a  popular  sense,  in  the  employ- 
ment of  the  railroad  company."  The  test  is  whether  he  is  on  his  own 
or  his  master's  business.  This  view  was  followed  in  Dickinson  v. 
West  End  Street  Ry.  Co.  (1901)  177  Mass.  365,  and  appears  to  be 
well  recognized  in  other  jurisdictions,  State  v.  Western  Maryland  Ry. 
Co.  (1884)  63  Md.  433. 
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We  now  come  to  the  last  class  of  cases  to  be  considered,  namely, 
•where  the  plaintiff,  though  his  day's  work  is  done,  is  injured  on  his 
employer's  premises.  It  appears  to  be  settled  that  if  he  is  on  the 
premises  on  his  own  business  as  any  stranger  might  be,  as,  for  exam- 
ple, in  crossing  the  tracks,  or  walking  on  them,  he  is  not  an  employee. 
Sullivan  v.  .V.  }'.,  X,  H.  &  H.  R.  R.  Co.  (1900)  73  Conn.  203.  But 
it  seems  that  if,  in  going  to  or  from  his  work,  it  is  necessary  for  him 
to  pass  over  the  premises  owned  or  controlled  by  his  master,  he  con- 
tinues in  the  employment  during  that  time.  O/sen  v.  Andrews  (1897) 
168  Mass.  261;  EwaJJv.  Chicago  &  N.  W.  Ry.  Co.  (1888)  70  Wis. 
420. 

This  question  is  clearly  presented  by  a  recent  case  in  the  United 
States  Circuit  Court  of  Appeals.  A  servant  assisting  in  the  making  of  an 
excavation  was  sleeping  in  a  tent  near  the  work,  when  a  piece  of  rock 
thrown  by  a  blast,  fell  through  the  tent  injuring  him.  It  appeared 
that  the  plaintiff  was  boarded  and  lodged  in  the  tent  by  the  master, 
such  board  and  lodging  being  received  in  part  compensation  for  his 
services.  At  the  time  of  the  accident,  the  night  shift  to  which  he 
belonged  was  not  at  work.  It  was  held  that  the  fellow-servant  doc- 
trine had  no  application,  inasmuch  as  at  the  time  of  the  accident  the 
plaintiff  was  not  a  feilow-servant  of  those  to  whom  the  master  had 
delegated,  the  duty  of  warning  the  plaintiff  of  blasts.  Orman  v.  Salvo 
(C.  C.  A.  8th  Circ.   1902)  117  Fed.  233. 

An  application  of  the  rule  stated  in  the  beginning  of  the  discus- 
sion, leads  to  a  different  conclusion  from  that  reached  by  the  court. 
For  to  say  that  a  servant  assumes  all  the  risks  incident  to  his  contract, 
must  in  this  ca>e,  include  the  use  of  the  tent,  which  was  part  of  the 
plaintiff's  compensation.  Nor  can  we  apply  the  reasoning  of  the  cases 
above  cited,  for,  with  one  or  two  exceptions,  there  is  an  endeavor  to 
find  ju-»t  how  much  the  plaintiff  assumed  the  risk.  Where  the 
accident  happens  while  a  right  incident  to  the  contract  is  being 
exercised,  there  is  usually  no  recovery.  The  case  illustrates  the  ten- 
dency of  the  courts  to  mitigate  the  harshness  of  the  fellow-servant  rule 
wherever  possible.  Various  limitations  have  been  placed  on  it  in 
other  classes  of  cases.  Jurisdictions  vary,  but  in  the  decisions  we 
find  limitations  such  as  the  application  of  the  "vice-principal" 
theory,  where  the  negligent  servant  is  deemed  to  be  doing  a  duty  for 
his  master,  which  the  latter  is  not  allowed  to  delegate,  and  where, 
consequently,  the  question  of  fellow-servants  does  not  arise, 
N.  P.  Ry.  Co.  v.  Herbert  (1885)  116  U.  S.  642;  or,  again,  the 
"  different  department"  theory,  where  the  injured  servant,  not  being 
in  the  same  general  class  as  the  negligent  one,  is  not  deemed  to  be  a 
a  fellow-servant,  Ryan  v.  Chicago,  etc.,  R.  Co.  ( 1 871)  60  111.  171  ; 
or  where  the  master  has  chosen  incompetent  servants,  Evansville,  etc. 
Ry.  Co.  v.  Guylon  (1888)  115  Ind.  450;  or  where  the  negligent  act 
is  done  by  a  superior  servant,  Little  Miami  Ry  Co.  v.  Stevens  ( 1 85 1 ) 
20  Ohio  416.  It  is  also  interesting,  to  note  that  many  States  have 
passed  statutes,  limiting  the  fellow-servant  rule  similar  to  the  "Em- 
ployer's Liability  Act,"  first  passed  in  England  in  1880. 


Candidate's  Name  on  Ballot  More  than  Once. — Within  recent 
years,  the  legislatures  of  several  States  have  enacted  laws  declaring 
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that  the  name  of  a  candidate  for  office  shall  be  printed  only  once  on 
the  official  ballot.  If  he  be  nominated  by  more  than  one  political 
party,  he  shall  indicate  the  party  ticket  on  which  he  may  prefer  to 
appear,  and  a  blank  space  shall  be  left  under  the  title  of  the  office  on 
the  other  ticket.  Minor  provisions  regulate  any  failure  to  make  a 
choice  between  parties.  Michigan,  Laws  1895  Act  No.  17  ;  Ohio, 
92  Ohio  Laws  185  (1896)  ;  Wisconsin  Laws  1897  chap.  348  sec.  2. 
Such  statutes  had  been  uniformly  held  constitutional  whenever 
the  question  had  arisen  until  recently  the  highest  court  of  California, 
by  a  vote  of  four  to  three,  declared  that  a  similar  law  enacted  in 
California  was  illegal  and  void,  as  interfering  with  the  rights  of  politi- 
cal parties  and  the  rights  of  candidates.  Murphy  et  al,  v.  Curry 
(1902)  70  Pac.  461.  The  California  statute  differed  in  requiring  the 
words  "  No  Nomination  "  in  brevier  capital  type  to  be  printed  under 
the  title  of  the  office.  Political  Code  of  California  Sec.  1197.  But 
this  difference  did  not  affect  the  decision  of  the  court. 

The  right  to  vote  is  given  by  the  constitutions  of  the  several  States 
and  in  almost  all  of  the  States  the  constitution  also  prescribes  the  quali- 
fications of  electors.  Cf  29  Am.  L.  Reg  872-920.  Where  the 
qualifications  are  so  fixed  the  legislature  has  no  power  either  to  restrict, 
Quinn  v.  Stale  ( 1 87 1 )  85  Ind.  485,  or  extend,  Spier  v.  Baker  (1898) 
120  Cal.  376,  the  right  of  suffrage.  But  it  is  a  well  settled  principle 
that  the  legislature  has  the  power  to  establish  regulations  over  the 
exercise  of  the  constitutional  right  of  suffrage,  provided  such  regula- 
tions are  reasonable,  uniform  and  impartial  and  do  not  unnecessarily 
impede  the  elective  franchise.  Cooley  Const.  Lim.  6th  ed.  758.  The 
legislature  has  the  power  even  if  not  expressly  granted  in  the  State 
constitution.  Capen  v.  Foster  (1832)  12  Pick.  485.  Under  this 
power  the  legislatures  of  three-fourths  of  the  States  have  enacted 
Australian  Ballot  Acts.  These  Acts  in  the  course  of  time  have  gone 
more  and  more  into  detail  as  to  the  form  of  the  ballot  until  now  an 
official  ballot  has  been  generally  adopted.  Statutes  prescribing  the 
use  of  these  official  ballots  have  always  been  held  constitutional  pro- 
vided they  did  not  restrict  the  voter  to  the  names  printed  on  the 
ballot.  Dewaltv.  Bartley  (1891)  146  Pa.  St.  529.  But  to  limit  the 
size  of  the  ballot  it  has  been  necessary  for  the  legislatures  to  prescribe 
the  requirements  which  must  be  complied  with  in  order  to  entitle  a 
political  party  or  body  of  electors  to  have  the  name  of  its  candidates 
printed  upon  the  ballot.  The  chief  qualification  is  that  the  party  shall 
have  polled  a  specified  percentage  of  the  vote  in  the  preceding  elec- 
tion, or  that  a  body  of  electors  of  the  required  number  make  the 
nominations.  This  qualification  has  generally  been  considered  con- 
stitutional. Dewalt  v.  Bartlev,  supra;  Ransom  v.  Black  (1892) 
54  N.  J.  L.  446;  Minor  v.  Ollin  (1893)  !59  Mass.  487.  But  the 
question  has  not  been  settled  as  yet  in  California.  Briilon  v.  Board 
of  Commissioners  (1900)  129  Cal.  348. 

A  statute  prohibiting  the  printing  of  a  candidate's  name  more  than 
once  on  the  ballot  is  only  a  further  provision  deemed  necessary  and 
reasonable  by  the  legislature  to  regulate  the  form  of  the  ballot. 
Whether  the  measure  is  wise  or  originates  in  partisan  purposes  is  not 
for  the  courts  to  decide;  they  can  declare  the  act  unconstitutional 
only  if  it  destroys  or  abridges  some  constitutional   right.     That  the 


NOTES.  53 

statute  does  not  do  so  the  highest  courts  of  Michigan.  Ohio  and  Wis- 
consin have  declared.  Todd  v.  Commissioners  (1895)  104  Mich.  474; 
The  State  ex  rel.  Bateman  v.  Bode  (189b)  55  Ohio  St.  224;  State  v. 
Anderson  (1898)  100  Wis.  523.  The  rights  of  the  voters,  the  rights 
of  the  candidates  and  the  rights  of  the  political  parties  have  been  con- 
sidered. Each  voter  is  entitled  to  an  opportunity  to  vote  and  to 
reasonable  facilities,  but  no  State  constitution  guarantees  that  each 
voter  shall  have  the  same  facilities  with  every  other  voter  in  express- 
ing his  will  at  the  ballot  box  A  member  of  a  regular  political  party 
may  indicate  his  choice  with  one  mark  at  the  head  of  the  ticket;  but 
one  who  belongs  to  no  party  mu-t  write  out  a  name  for  each  office  in 
the  blank  column.  A  statute  does  not  violate  the  rights  of  an  elector 
because  he  may  be  obliged  to  make  two  marks  while  another  voter 
makes  only  one.  Todd  v.  Commrs,  supra.  The  opposite  view  was 
held  in  Eaton  v.  Brown  ( 1 S 9 2 )  S6  Cal.  375,  where  the  court  said  of  a 
similar  provision  that  it  was  unconstitutional  because  it  subjected 
some  voters  to  a  more  inconvenient  method  of  voting  than  others. 
This  inconvenience,  however,  is  only  that  experienced  by  everyone 
who  votes  other  than  a  straight  party  ticket.  If  any  inequality  arises 
it  arises  not  from  any  inequality  caused  by  the  statute  but  by  reason 
of  inequalities  in  the  persons  of  the  voters,  and  such  inequalities  are 
unavoidable.     Stale  v.  Bode,  supra. 

In  regard  to  the  rights  of  candidates  the  California  court  confounds 
the  right  of  a  candidate  to  be  voted  for  with  a  claim  to  have  his  name 
printed  on  the  ballot.  The  statute  does  not  declare  that  a  candidate 
shall  not  be  nominated  or  voted  for  by  more  than  one  political  party, 
but  that  his  name  shall  not  be  printed  more  than  once  on  the  official 
ballot.  Appearance  on  the  ballot  is  a  privilege  granted  by  the  legis- 
lature and  it  treats  all  alike  in  limiting  each  candidate  to  one  appear- 
ance. 

The  California  court  is  the  only  court  in  the  country  which  has 
recognized  political  parties  as  having  constitutional  rights.  In  Brit- 
tons.  Commissioners  (1 900)  129  Cal  337  a  primary  election  law  was 
held  unconstitutional  in  that  it  applied  only  to  parties  which  polled 
three  per  cent,  of  the  vote  cast  at  the  last  election.  If  that  court 
should  follow  its  reasoning  to  a  logical  conclusion,  as  Garroute,  J., 
argues  in  his  dissenting  opinion  in  the  principal  case,  it  would  have 
to  hold  also  unconstitutional  the  provision  that  parties  polling  less 
than  a  certain  percentage  of  the  votes  cast  at  the  last  general  election 
are  not  entitled  to  have  their  candidates  go  on  the  official  ballot. 


Liability  of  Receiver  for  Rent. — The  decision  in  Dayton 
Hydraulic  Co.  v.  Felsenthal  (C.  C.  A.  6th  Cir.  1902)  116  Fed.  961 
follows  a  Federal  ru!e  which  had  its  origin,  it  would  seem,  in  a  refusal 
to  distinguish  between  the  status  of  a  chancery  receiver  and  that  of  an 
assignee  in  bankruptcy.  Under  the  fcnglish  bankruptcy  acts,  the 
assignee  in  bankruptcy  was  allowed  a  reasonable  time  in  which  to 
elect  whether  he  would  adopt  a  given  lease  whereof  the  bankrupt  was 
possessed,  or,  refusing  to  adopt  it,  throw  it  back  as  damnosn  nceredilas. 

In  the  latter  event,  and,  also,  during  the  continuance  of  the  reason- 
able time  allowed  for  his  election,  the  assignee  was  under  no  liability 
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upon  the  lease.  Bourdillon  v.  Dalion  (1795)  1  Esp.  235:  Turners. 
Richardson  (1806)  7  East  335.  The  election  to  adopt  must  be  man- 
ifested by  a  positive  act.  Wheeler  v.  Bramale  (1813)  3  Camp.  340. 
And  until  the  assignee  elected  to  adopt,  the  bankrupt  continued  liable 
for  the  rent.  Copeland  v.  Stephens  (1818)  1  B.  &  Aid.  593.  This 
doctrine  has  been  adoDted  in  the  United  States.  In  re  Washburn 
(1874)  11  N.  B.  R.  66 :' ' Hoyt  v.  Stoddard  (186 1)  2  Allen  442.  It  has 
been  held  that  exercising  the  equity  powers  conferred  by  the  Bank- 
ruptcy Act  of  1898,  the  court  will  enjoin  the  lessor  from  interference 
with  the  assignee  during  the  time  necessary  for  the  latter,  who  has 
renounced  the  lease,  to  remove  the  bankrupt's  goods  from  the  prem- 
ises. In  re  Chambers,  Calder  &  Co.  (1900)  98  Fed.  865.  But,  upon 
his  election  to  adopt,  the  assignee  became  the  true  assignee  of  the 
term,  and,  consequently,  the  lessor  could  distrain  or  sue  for  the  rent 
without  the  consent  of  the  bankruptcy  court.  Ex  parte  Till  (1873) 
L.  R.  16  Eq.  97.  It  should  be  noted,  however,  that  the  Federal 
Bankruptcy  Acts  of  1867  and  1 898,  have,  in  effect,  departed  from 
the  English  rule,  and  cut  off  the  landlord  from  the  freedom  of  resort 
against  the  tenant.  In  re  Duble  (D.  C.  Pa  1902)  117  Fed.  794. 
So  under  the  Companies  Acts  of  1862  and  1867,  the  English  Courts 
hold  the  official  liquidator  liable  for  rent  only  when  he  has  entered 
and  used  the  leased  premises  for  the  purposes  of  winding  up.  In  re 
Progress  Ass.  Co.  (1870)  L.  R.  9  Eq.  370.  But  the  entry  and  user 
must  be  actual.     In  re  Oak  Pits  Colliery  Co.  (1882)  21   Cn.  D.  322. 

Quite  different  is  the  status  of  a  chancery  receiver.  He  is  not,  and 
cannot  make  himself,  the  assignee  of  any  term  of  years;  equity,  acting 
as  it  does  in  personam,  can  confer  on  him  no  estate.  Consequently, 
if  among  the  assets  there  is  a  leasehold  estate,  the  lessor  cannot,  with- 
out the  consent  of  the  Chancery  Court,  sue  its  receiver  for  rent,  or 
eject  him  for  the  nonpayment  thereof.  In  re  B  ittersby's  Estate  ( 1 883) 
3r  L.  R.  Ir.  73:  Angel  v.  Smith  (1804)  9  Ves.  335,  or  distrain, 
Eyton  v.  Ry.  Co.  (1869)  38  L.  J.  Ch.  74.  It  the  lessor  omit  to  get 
the  Court's  consent  to  a  distress,  he  cannot  claim  a  lien  on  the  estate 
as  a  whole,  or  any  part  thereof.     Re  Sutton  ('863)  8  L.  T.  343 

In  the  United  States  Supreme  Court  this  question  aro-e  upon 
an  intervention  to  obtain  against  a  receiver  specific  performance  of  a 
contract  for  the  purchase  of  rolling-stock,  made  bv  the  defendant  to 
the  original  bill.  Oil  Co.  v.  Wilson  ( 1 891 )  142  U.  S.  313.  The 
court,  per  Brown.  J.,  held  that  a  receiver  has  a  reasonable  time  in 
which  to  elect  to  adopt  or  renounce  any  of  the  contracts,  leases,  etc., 
of  which  he  is  placed  in  charge;  citing,  for  this  position,  Turner  v. 
Richardson,  supra.  Soon  thereafter  the  rule  of  Oil  Co  .  v.  Wilson  wis 
applied  to  the  exact  question  of  the  liability  of  a  railway  receiver  for 
rent  of  a  leased  line.  Railroad  Co.  v.  Humphreys  (1892)  145  U.  S. 
82.  Still  again  the  Court  per  Brown.  J.,  applied  this  rule  in  U.  S. 
Trust  Co.  v.  Wabash  Ry.  (1893)  x50  U.  S.  287  ;  and  in  Dushane  v. 
Bell  (1895)  161  U.  S.  513.  Fuller,  C.  J . ,  laid  down  this  rule  as  apply- 
ing equally  to  the  cases  of  a  receiver  and  of  a  bankruptcy  assienee. 
The  lower  courts  have  obediently  followed  the  lead.  A*  Y.  P.  &  0. 
Ry.  v.  Erie  Ry.  (1893)  58  Fed.  268  :  Piatt  v.  Reading  R.  R.  (1898) 
84  Fed.  535. 

In  some  of  the  State  Courts  the  Federal  rule  as  to  the  receiver's 
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liability  is  followed.      Tradesman  Pub.  Co.  v.  Car  Wheel  Co.    (1S95) 
95  Tenn  634.      It  was  distinctly  repudiated,  however,  in  Bell  v.  Am. 
Pro   League:  Re  Grace  (1895)  l(y3  Mass.  55S.       There  the  receiver 
failing  in  his  attempt  to  sell  the  lease,  evacuated  the  premises  after 
paving  rent  for  the' time  he  was  in  possession.       The  landlord  inter- 
vened for  rent  for  the  balance  of  the  term.       The  Court  held  that,  as 
a  chancery  receiver  is  not  the  assignee  of  the  term,  there  is  no  question 
as  to  his  renunciation  or  retention  of  the  lease  :  the  court  will  allow 
a  reasonable  rent  only  for  the   time  the    receiver    is   in    possession, 
whether  that  time  be  long  or  short.      Lathrop,  J.,  regards  the  Federal 
doctrine  as  founded  on  the  false  assumption  that  the  receiver  can  make 
himsell  assignee  of  the  term.     To  the  same  effect  are  Gaitherv.  Stock- 
bridge  (1887)  67  Md.   222  :  Johnson  v.  Amos  (1901)  1 14  Iowa  530.    In 
cases  involving  receivers  under  statutes  expressls  making  them  assign- 
ees of  all  the  defendant's  effects,  the   New  York  court  used  express- 
ions indicating  a  tendency  toward  the  Federal  view.      But  these  were 
repudiated  and  the  rule  settled  in   that  State,  by  Stokes   v.  Hoffman 
Huuse  Co.  (1901)  167  N.  Y.  554       There  it  appeared  that  the  plain- 
tiff was  appointed  receiver  in  a  former  action  brought  to  foreclose  a 
mortgage  upon  the  ground-lease  of  a  hotel.       The  plaintiff,  as  such 
receiver,  conducted,  for  a  long  time,  the  business  of  the  hotel.     The 
defendant  bought  the  premises  at  foreclosure  sale.       Thereupon  the 
le-sor  demanded  rent  covering  the  period  of  the  receivership.      Upon 
his  threatening  eviction,  the  plaintiff,  at  the  defendant's  request,  paid 
the  le>sor,  out  of  the  fund  raided  bv  the  sale,  the  demanded  rent.    The 
Court  held  that  the  plaintiff  could   recover,   reasoning  that  ^1)  the 
plaintiff  could  not,  by  adoption,  make  himself  assignee  of  the  term; 
(2)  the  only  way  the  landlord  could  get  rent  at  all  was  to  intervene  in 
the  original  suit,  and,  until  the  entry  of  an  order  granting  the  prayer 
of  the  intervention,  no  liability  lay  upon  the  receiver  from  that  direc- 
tion ;  (3)  hence,  as  the  plaintiff  was  under  no  legal  obligation  10  do 
what  he  promised  the  defendant  to  do,  his  promise  was  a  good  con- 
sideration for  that  of  the  deiendant. 

Theoretically  the  Federal  doctrine  would  make  the  receiver  liable 
for  all  rent  to  be  due  under  the  lease,  no  matter  how  long,  at  the  time 
of  that  officer's  appointment,  the  term  may  have  yet  to  run.  Actually, 
however,  judicial  sale  of  the  leasehold,  among  the  other  assets,  re- 
lieves the  receiver  from  apprehension  on  that  score.  In  the  principal 
case,  however,  the  leased  premises  were  not  included  in  the  sale  order, 
and,  at  the  time  of  the  intervention  were  still  on  the  receiver's  hands, 
he  having  from  time  to  time,  until  his  election  to  adopt  the  lease,  put 
off  the  lessor  with  evasive  replies.  The  court  ordered  the  surrender 
of  the  premises  to  the  lessor,  and  the  payment  of  rent  according  to 
the' terms  of  the  lease  from  the  day  of  the  receiver's  adoption  of  the 
lease  to  the  date  of  this  decree.  An  interesting  question  would  have 
been  presented  had  the  lessor  sued  at  law  for  his  rent  for  the  entire  term, 
on  the  expiration  ihereof.  If  the  Federal  courts  should  then  be  consist- 
ent thev  would  give  judgment  for  the  lessor.  For,  by  the  old  bank- 
ruptcy rule  if  the  assignee  elects  to  adopt  the  lease  he  becomes  liable 
for  the  rent  de  bonis  propriis,  with  the  right  of  exoneration  out  o(  the 
effects.  Buckntr  v.  Jewell  (1876)  14  N.  B.  R,  286.  The  lessor 
here,  however,  contented  himself  with  getting  his  land  back  with  rent 
to  date. 


RECENT  DECISIONS. 

Administration — Bona  Vacantia.  A  person  domiciled  in  Austria  died 
intestate  and  without  kin,  leaving  personal  property  in  England.  Held, 
the  property  went  to  the  English  crown  and  not  to  the  Austrian  gov- 
ernment.    In  re  Barnett's  Trusts,  [1902]  1  Ch.  847. 

It  was  contended  that  by  the  Austrian  law  the  Austrian  finance 
minister  was  the  legal  personal  representative  of  the  deceased  and  was 
entitled  under  the  maxim  mobilia  personam  sequuntur.  The  basis  of 
this  claim  was  that  there  was  a  right  of  succession,  that  the  crown  took 
as  "  ultimate  heir."  But  the  court  remarked  upon  the  inaccuracy  of 
that  expression,  and  pointed  out  that  the  Austrian  minister  in  no  way 
represented  the  person  of  the  deceased.  Consequently  there  was  no 
persona  to  follow.  The  king  takes  title  to  bona  vacantia  not  as  heir 
but  in  the  exercise  of  his  royal  prerogative.  1  Bl.  Com.  298  ;  Public 
Administrator  v.  Hughes  (N.  Y.  1850)  1  Bradf.  125  ;  State  v.  Ames 
(1871)  23  La  Ann.  69.  For  the  conflicting  claims  of  the  crown  and  the 
ordinary,  and  the  jurisdiction  of  the  latter,  see  Hensloe's  Case  (1600)  5 
Co.  Rep.  36;  2  Bl.  Com.  ch.  32;  and  especially  Dyke  v.  Walford\i%\t)  5 
Moo.  P.  C.  434,  where,  as  Kekewich,  J.,  says,  may  be  found  all  the  learn- 
ing on  the  subject  of  bona  vacantia. 

Agency— Apparent  Authority— Fraud.  The  plaintiffs  stored  timber 
with  a  dock  company  and  gave  the  company  authority  to  accept,  for  the 
transfer  or  delivery  of  the  timber,  orders  signed  by  a  certain  clerk  in  the 
plaintiffs'  employ,  whom  they  authorized  to  sell  timber  as  their  agent. 
This  clerk,  in  fraud  of  the  plaintiffs,  signed  an  order  for  the  transfer  of 
the  timber  to  a  fictitious  person  in  whose  name  he  both  sold  it  to  the 
defendants  and  gave  them  orders  upon  the  dockcompanv,  by  which  they 
obtained  delivery  of  the  timber.  The  defendants  were  innocent  pur- 
chasers for  value.  Held,  the  plaintiffs  were  not  responsible  for  the  fraud 
of  their  clerk  and  had  never  lost  title.  Farquarson  Brothers  &*  Co.  v. 
King  &*  Co.,  [1902]  A.  C.  325  (H.  L.).  reversing  [1901]  2  K.  B.  697.  See 
2  Columbia  Law  Review,  44,  where  the  decision  of  the  Court  of  Appeal 
is  discussed. 

Agency— Irrevocable  Authority.  The  defendant,  through  a  mistake 
in  no  way  induced  by  the  vendor,  became  the  purchaser  at  a  public 
auction  of  a  different  property  from  that  which  he  came  to  buy.  On  his 
refusing  to  sign  the  memorandum  of  sale  the  auctioneer  signed  it.  Held, 
the  authority  of  an  auctioneer  to  sign  a  memorandum  of  sale  as  agent  of 
the  highest  bidder  is  irrevocable.  Van  Praagh  v.  Everidge,  [1902J 
2  Ch.  266. 

It  was  settled  by  Emerson  v.  Heelis  (1809)  2  Taunt.  38,  that  an 
auctioneer  has  authority  to  sign  a  memorandum  of  sale  as  agent  for  the 
highest  bidder.  The  doctrine  of  the  principal  case  that  such  authority  is 
irrevocable  rests  merelv  on  dicta  in  Day  v.  Wells  (1861)  30  Beav.220, 
and  Bell  v.  Balls,  [1897]  r  Ch.  663,  672,  and  is  contrary  to  the  ordinary 
rule  that  an  agency  may  be  terminated  at  any  time.  It  does  not  fall 
within  the  exceptions  that  an  agent's  authoritv  is  to  be  treated  as 
irrevocable  where  given  to  secure  his  interest,  of  where  in  pursuance  of 
it  the  agent  has  incurred  a  personal  obligation.  Read  v.  Anderson 
(1882)  10  Q.  B.  D.  100  ;  Hessv.  Ran  (1884)95  N.  Y.  359.  It  seems  directly 
contrary  to  Farmer  v.  Robinson  (1805)  2  Camp.  339  note,  where  Lord 
Ellenborough  held  that  even  after  a  broker  had  made  an  authorized  sale 
of  goods  his  authority  to  sign  the  memorandum  could  be  revoked. 
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Ac;kncy— Ostensible  Ownership.  The  plaintiff  sent  a  bond  to  a  broker 
to  sell,  together  with  a  transfer  deed  acknowledging  the  receipt  of  pay- 
ment for  the  bond.  By  a  statute  the  bond  was  transferable  by  the 
registration  of  the  deed.  The  broker  executed  a  mortgage  to  the  defend- 
ant, and  delivered  to  him  the  bond  and  deed,  which  the  defendant  caused 
to  be  registered.  The  broker  absconded  with  the  proceeds  of  the  mort- 
gage. The  plaintiff  brought  a  bill  in  equity  praying  for  a  declaration 
that  the  bond  belonged  to  him.  Held,  the  bond  belonged  to  the  defend- 
ant. Rimmer  v.   Webster,  [1902I  2  Ch.  163. 

The  court  refused  to  adopt  the  dictum  of  Ashurst,  J  ,  in  Lickbarroiv 
v.  Mason  (1787)  2  Term.  Rep  63.  followed  by  the  Court  of  Appeal  in 
Farquharson  v.  King,  [iooi|  2  K.  B.  697,  that  "wherever  one  of  two 
innocent  parties  must  suffer  by  the  acts  of  a  third,  he  who  enabled  such 
third  person  to  occasion  the  loss  must  sustain  it."  See  2  Columbia  Law 
Rbvif.w,  44.  The  plaintiff  contended  that  as  the  broker  has  only  a  power 
to  sell,  the  defendant  could  acquire  no  rights  under  the  mortgage  ;  but 
the  court  held  that  as  the  plaintiff  had  entrusted  the  broker  with  the 
indicia  of  ownership  with  the  intention  that  he  should  deal  with  the 
property  towards  third  parties  as  if  he  were  the  owner,  the  plaintiff  was 
under  a  duty  towards  all  who  might  deal  with  the  broker,  to  give  them 
notice  of  any  limitations  of  his  authority.  Brocklesby  v.  Temperance 
Building  Soc,  [1895I  A.  C.  173.  Although  the  plaintiff's  equity  was 
prior  in  time,  the  statements  in  the  deed  of  transfer  that  the  broker  had 
paid  value  for  the  assignment  was  a  representation  that  it  was  held  free 
of  any  trust  in  favor  of  the  plaintiff,  and  the  plaintiff  was  therefore 
estopped  to  assert  his  equity  against  the  defendant.  Rice  v.  Rue  ( 1S53) 
2  Drew.  73. 

Carriers — Liability  of  Railroad  Company  for  Pa<  r  in  U.  S. 

Mails.  A  package  duly  deposited  in  the  United  States  mails  was  stolen 
through  the  negligence  of  a  servant  of  the  defendant,  a  railroad  company, 
whose  duty  it  was  to  carry  the  mail  Held,  the  defendant  was  not  liable 
to  the  sender  either  as  a  common  carrier  or  as  a  bailee  for  hire.  Banker  s 
Mutual  Casualty  Co.  v.  M.,  Si.  P.  6V«  S.  S.  M.  Ry.  Co,  (C.  C.  A.,  8th 
Circ.  1902)  117  Fed.  434. 

In  German  Hani-  v.  Minneapolis,  etc  ,  Ry.  Co.  (1901)  113  Fed.  414, 
it  was  held  that  the  railroad  company  was  not  liable  to  the  addressee  of 
mail  matter  as  a  common  carrier,  but  the  court  went  on  to  say  that  had 
negligence  been  proved  it  mi^ht  have  been  held  as  a  bailee  for  hire. 
This  dictum  was  not  followed  in  the  principal  case.  The  court  declared 
the  defendant  was  a  public  agent  of  the  United  States,  and  as  such  was 
not  responsible  for  misfeasances  or  nonfeasances  of  its  subagents  or 
servants,  provided  it  had  exercised  ordinary  care  in  selecting  them, 
Robertson  v.  Sic  he  I  (1SS7)  127  U.  S.  507;  Story  on  Agency.  S  319;  and 
this  irrespective  of  whether  the  defendant  was  carrying  the  mail  by 
virtue  of  a  contract  with  the  United  States,  or  that  duty  was  imposed  by 
statute.  This  decision  has  been  followed  in  Boston  his.  Co  v.  Chicago 
etc.  Ry.  Co.  (la.  1902)  92  N.  \V.  88,  and  seems  clearly  correct.  See  2 
Columbia  Law  Review,  410. 

Conflict  of  Laws — Real  Property — Assignments  for  Benefit  of  Cred- 
itors. A  debtor  in  New  York  made  a  voluntary  assignment  of  all  his 
property  to  the  plaintiff  for  benefit  of  creditors.  Included  in  the  estate 
was  realty  in  Washington.  Subsequent  to  the  New  York  assignment  and 
its  recording  in  Washington,  the  defendant,  a  foreign  creditor,  levied  exe- 
cution against  the  property  and  bought  it  in.  Held,  in  a  bill  to  remove 
cloud  on  title,  while  attachments  of  local  creditors  would  prevail,  the 
defendant  could  not  acquire  the  rights  of  local  creditors  by  availing  him- 
self of  local  process.     Bloomingdale  v.   Weil  (Wash.  1902)  70  Pac.  94. 

Foreign  assignments  for  the  benefit  of  creditors  are  never  enforced  to 
the  detriment  of  local  creditors  when  the  assignment  contravenes  the  pol- 
icy of  the  laws  of  the  forum.  Varnvm  v.  Camp  (1833)  13  N.  J.  L.  326. 
The  decisions  are  not  considered  harmonious  as  to  whether  foreign  cred- 
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itors  should  be  allowed  the  rights  of  domestic  creditors  by  availing  them- 
selves of  local  process.  The  case  in  hand  follows  the  majority  rule  as 
established  by  Bentley  v.  Whittemore  (1868)  19  N.  J.  Eq.  462.  The  New 
York  courts  are  said  to  hold  a  contrary  rule.  Hibernia  Bank  v.  Lacombe 
(1881)  84  N.  Y.  367.  But  that  case  was  not  entirely  analogous,  as  the 
assignment  was  not  voluntary. 

Constitutional  Law  —  Elections  —  Names  of  Candidates  on  Ballot. 
One  L,  nominated  by  two  parties  as  a  candidate  for  the  same  office, 
demanded  that  his  name  be  printed  on  the  ballot,  under  each  of  the  two 
party  designations.  The  Political  Code  of  California,  sec,  1197,  provided 
that  the  name  of  a  candidate  shall  be  printed  only  once  on  the  ballot,  and, 
if  any  candidate  is  nominated  by  more  than  one  certificate  of  nomination, 
he  shall  choose  under  which  of  the  party  designations  he  desires  to  have 
his  name  printed,  and  underneath  the  title  of  the  office  in  the  other  party 
column  shall  be  printed  in  brevier  capital  type  the  words  "  No  Nomina- 
tion." If  the  candidate  shall  fail  to  make  the  choice,  his  name  shall  be 
placed  on  the  ballot  under  the  party  designation  named  in  the  certificate 
firbt  filed.  Held,  the  section  was  unconstitutional,  for  it  interfered  with 
the  rights  of  political  parties  and  the  rights  of  candidates.  Murphy  v. 
Curry  (Cal.  1902)  70  Pac.  461.     See  Notes,  p.  51. 

Constitutional  Law — Power  of  the  President  to  Pardon  Civil  Con- 
tempts. In  habeas  corpus  proceedings  it  appeared  that  the  petitioner 
was  imprisoned  for  contempt  in  disobeying  a  mandamus  directed  to  him 
by  the  U.  S.  Circuit  Court,  ordering  him  to  levy  a  tax  to  satisfy  a  judg- 
ment. He  prayed  that  the  proceedings  might  be  stayed  pending  his 
application  to  the  President  for  a  pardon.  Held,  the  application  was 
without  merit,  as  the  pardoning  power  of  the  President  does  not  extend 
to  civil  contempts.  In  re  Nevitt  (C.  C.  A.,  8th  Circ.  1902)  117  Fed.  448. 
See  Notes,  p.  45. 

Contracts — Illegality — Violation  of  Ordinance.  A  city  ordinance 
prohibited  brokers  from  doing  business  without  a  license  and  imposed  a 
penalty  for  each  violation  thereof.  An  action  was  brought  by  the  payee 
of  certain  notes,  part  of  the  consideration  for  which  was  services  ren- 
dered in  violation  of  the  ordinance.  Held,  although  the  ordinance  did 
not  expressly  declare  contracts  entered  into  in  violation  of  it  void,  it  had 
such  effect.     Douthart  v.  Congdon  (111.  1902)  64  N.  E.  348. 

Where  the  prohibition  is  express,  contracts  in  violation  of  a  statute  or 
ordinance  are  of  course  void.  Where  there  is  no  express  prohibition,  but 
a  penalty  is  imposed,  some  courts  hold  that  by  reason  of  the  penalty 
attached  the  statute  is  by  implication  prohibitory.  Johnson  v.  Hu lings 
(1883)  103  Pa.  St.  498.  But  the  better  rule  is  that  the  statute  must  be 
looked  to  as  a  whole  to  ascertain  whether  it  was  intended  as  a  protection 
to  the  public  or  merely  as  a  fiscal  expedient.  If  the  legislature  intended 
to  prohibit  the  act  unless  done  by  a  qualified  person,  there  can  be  no  recov- 
ery for  services  rendered  in  violation  of  it;  but  if  the  intention  was  merely 
that  the  person  who  did  it  should  pay  a  license  fee,  the  act  is  not  illegal. 
Ruckman  v..Bergholz  (1874)  37  N.  J.  L.  437;  Harris  v.  Runnels  (1851) 
12  How.  79;  Randall  \.  Tuell  (i8gi)  89  Me.  443. 

Contracts — Statute  of  Frauds  -  Involuntary  Separation  of  the  Con- 
tract. The  plaintiff  conveyed  mortgaged  real  estate  to  the  defendant 
under  an  oral  agreement  that  the  defendant  should  pay  the  interest  on 
the  mortgage,  and,  on  payment  of  money  lent,  reconvey  to  the  plaintiff. 
By  a  bill  in  equity  the  plaintiff  obtained  reconveyance  and  then  sued  at 
law  for  damages  for  breach  of  the  oral  agreement  to  pay  interest.  Held, 
the  oral  contract  to  pay  interest  and  reconvey  was  not  separable  so  as 
to  allow  an  action  on  one  part,  the  other  being  within  the  statute  of  frauds. 
Hurley  v.  Donovan  (Mass.  1902)  64  N.  E.  685. 

It  is  well  settled  that  when  an  agreement  is  indivisible  as  to  its  various 
stipulations,  so  long  as  the  stipulation  within  the  statute  of  frauds  remains 
executory  no  part  of  the  contract  can  be  enforced.  Brown,  Stat,  ol  Fr. 
§§  140,  144.  But  when  that  part  to  which  the  statute  would  have  applied 
has  been  executed  and  thus  in  fact  severed  from  the  remainder,  an  action 
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may  be  sustained  upon  the  remaining  executory  stipulation.  Trow- 
bridge v.  Wetherbee  (Mass.  1865)  11  Allen,  361;  Tinkler  \.  Swayne  (1880) 
71  Ind.  568.  The  court  in  the  principal  case  distinguishes  between  a  vol- 
untary and  compulsory  separation,  holding  that  the  part  wiihin  the  stat- 
ute must  have  been  performed  voluntarily,  and  that  the  compulsory  con- 
veyance under  order  of  the  lower  court  did  not  pat  the  plaintiff  in  the 
same  position  he  would  have  been  in  had  the  defendant  willingly  per- 
formed. The  question  does  not  seem  to  have  been  raised  before.  No  rea- 
son is  apparent  for  the  distinction.  The  court  cites  no  authority  which  at 
all  supports  it.  In  Page  v.  Monks  (Mass.  1855)  5  Gray,  496  and  Weth- 
erbee v.  Potter  (1868)  99  Mass.  354,  cited  by  the  court  as  cases  of  volun- 
tary separation,  the  question  of  the  effect  of  a  compulsory  separation  did 
not  arise. 

Contracts — Uncertainty  of  Subject  Matter.  C,  in  consideration  that 
plaintiff  should  be  named  after  him,  promised  plaintiff's  father  to  con- 
vey forty  acres  of  land  to  plaintiff.  Later,  C.  bought  a  tract  of  forty 
acres  and  stated  that  he  intended  it  for  plaintiff.  No  conveyance  was 
made  and  plaintiff  sued  to  quiet  his  title.  Held,  the  contract  was  re- 
duced to  certainty  by  the  designation  of  the  land.  Daily  v.  Minnick 
(la.  1902)  91  N.  \V.  913. 

The  case  proceeds  on  incorrect  principles.  The  subject  matter  of  the 
promise,  though  stated  to  be  land,  a  thing  which  is  necessarily  specific, 
is  entirely  uncertain,  and  no  contract  arises.  Sherman  v.  Kitsmiiler 
(Pa.  1827)  17  S.  &  R.  45;  Pearce  v.  Watts  (1875)  L.  R.  20  Eq.  492. 
Themaxim  "  idcertumestquod  reddi certum  potest ',"  on  which  the  court 
relies  in  order  to  make  the  subsequent  designation  of  the  land  effectual, 
has  no  application,  as  it  refers  only  to  the  clearing  up  of  ambiguities  by 
extrinsic  evidence.  Owen  v.  Thomas  (1834)  3  My.  &  K.  353,  or,  according 
to  some  courts,  where  a  subsidiary  term  of  the  contract  is  to  be  fixed  by- 
future  agreement  of  the  parties.  Alabama  G.  S.  A'.  Co.  v.  South  &*  iV. 
A.  R.  to.  (1887)  84  Ala.  570,  5S1.  None  of  these  cases  has  gone  as 
far  as  the  present  one,  however,  in  the  direction  of  confirming  an  at- 
tempted agreement  which  was  void  for  uncertainty. 

Corporations — Power  to  Retire  Stock  in  Favor  of  Bonds — Amendment 
ok  Ciiartkr.  A  general  corporation  act  gave  power  (a)  to  retire  stock 
by  the  purchase  of  certain  shares  at  a  price  not  above  par  ;  (b)  to  issue 
bonds ;  (c)  to  mortgage  its  property  to  secure  bonds.  The  defendant 
corporation,  by  a  vote  of  more  than  the  necessary  two-thirds  of  the  stock, 
decided  to  retire  two-fifths  of  its  preferred  shares  by  bonds  or  their  pro- 
ceeds, so  far  as  any  holder  of  preferred  stock  should  desire.  An  amend- 
ment of  the  general  corporation  act,  adopted  after  the  incorporation  of 
the  defendant,  gave  express  power  to  do  this.  A  stockholder  sued  to 
enjoin  the  retirement  of  the  stock.  Held,  the  retirement  by  bonds  was 
authorized  under  the  original  act  by  the  power  to  retire  by  purchase  and 
the  power  to  issue  bonds;  it  did  not  work  a  preferential  distribution  of 
the  capital  stock  among  some  of  the  shareholders  to  the  exclusion  of 
others,  because  all  could  benefit  if  they  chose ;  and  the  amendatory  act 
was  constitutional,  being  neither  special  nor  an  interference  with  vested 
rights.     Berger  v.  U.  S.  Steel  Corporation  (N.  J.  1902)  53  Atl.  68. 

The  general  incorporation  statute  of  a  state  reserved  the  right  to 
alter,  amend  or  appeal.  Held,  such  reservation  is  a  part  of  the  contract 
of  every  stockholder,  and  an  amendatory  act  authorizing  a  change  in  the 
relation  of  the  stockholders  to  the  corporation  is  not  unconstitutional  as 
impairing  the  obligation  of  contracts.  Venner  v.  U.  S.  Steel  Corporation 
(C.  C,  S.  L).  N.  V.  1902)  116  Fed.  1012. 

Though  the  cases  are  of  general  interest  on  account  of  the  defendant, 
no  new  principles  are  involved. 

Criminal  Law — Double  Jeopardy.  The  defendant  uttered  at  the  same 
time  and  to  the  same  person  a  forged  note  and  a  forged  mortgage  pur- 
porting to  secure  it.  On  indictment  for  uttering  the  note  he  pleaded 
a  previous  conviction  for  uttering  the  mortgage.  Held,  the  uttering  of 
the  note  and  mortgage  constituted  but  one  criminal  act,  and  conviction  on 
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the  first  indictment  barred  prosecution  on  the  second.  State  v.  Moore 
(Minn.  1002)  90  N.  W.  787. 

The  case  follows  the  trend  of  authority.  Where  one  physical  act  or  a 
series  of  acts  so  closely  connected  as  to  amount  to  but  one  transaction 
produces  several  injuries  of  the  same  criminal  nature  against  the  same 
person,  or  even  against  different  persons,  only  one  punishment  will  be 
inflicted  ;  as  where  several  articles  are  stolen  at  the  same  time,  Jackson 
v.  State  (1S60)  14  Ind.  327  ;  where  the  same  shot  kills  two  people,  Clem  v 
State  (1873)  42  Ind.  420;  where,  as  in  the  principal  case,  several  forged 
instruments  are  uttered  at  the  same  time,  State  v.  Egglesht  (1875)  41  la. 
574.  But  contra,  People  v.  Majors  (1884)  65  Cal.  138  ;  Commonwealth 
v.  Butterick  (1868)  100  Mass.  1.  These  cases  rest  on  the  principle  that 
for  one  criminal  volition  there  should  be  but  one  punishment.  They  are 
fairly  within  the  spirit  of  the  rule  as  to  double  jeopardy,  but  are  not 
within  the  ordinary  test.  In  the  principle  case,  for  example,  the  facts  to 
support  the  first  indictment  would*  not  support  the  second. 

Criminal  Law  —  Extradition  —  Fugitive  from  Justice — Review  on 
Habeas  Corpus.  The  relator  in  habeas  corpus  was  held  under  an  extra- 
dition warrant  of  the  governor  of  New  York,  issued  on  the  requisition  of 
the  governor  of  Tennessee.  It  was  admitted  that  he  had  not  been  pres- 
ent in  the  demanding  State  on  the  dates  stated  in  the  indictment.  Held, 
(1)  mere  constructive  presence  in  the  demanding  State  at  the  time  of 
the  alleged  commission  of  the  crime  was  not  sufficient  to  render  him  a 
fugitive  from  justice,  and  extraditable;  (2)  the  governor's  warrant  was 
reviewable.     People  ex.  rel.  Corkran  v.  Hyatt  (1902)  172  N.  Y.  176. 

Even  though  the  relator  had  been  in  the  demanding  State  subsequent 
to  the  crime,  he  was  not  a  fugitive,  the  court  holds,  if  he  did  not  depart 
therefrom  to  avoid  prosecution  ;  thus  distinguishing  Adams  v.  People 
(1848)  1  N.  Y.  173.  It  is  well  settled  that  the  accused  must  have  been 
actually  present  in  the  demanding  State.  Ex  parte  Smith  (1842)  3  McLean 
121;  In  re  Mohr  (1883)  73  Ala.  503.  As  the  governor  of  a  State  does  not 
act  as  a  United  States  officer,  a  State  court  may  review  this  warrant. 
Robb  v.  Connolly  (1884)  m  U.  S.  624.  The  warrant  itself  is  prima  facie 
evidence  that  it  is  justified.  Ex  parte  Reg  gel  (1885)  114  U.  S.  642; 
Roberts  v.  Reilly  (1885)  116  U.  S.  80.  But  the  identity  of  the  accused 
may  be  reviewed.  N.  Y.  Code  Crim.  Proc.  %  827.  Absolute  proof  that 
the  accused  was  not  a  fugitive  from  justice  will  rebut  the  presumption  of 
the  warrant.  In  re  Mohr  (1883)  73  Ala.  503  ;  Hart  man  v.  Ave  line  (1878) 
63  Ind.  344;  People  v.  Liscomb  (1875)  60  N.  Y.  55Q.  His  guilt  or  inno- 
cence of  the  crime  charged,  however,  is  not  reviewable.  In  re  Clark 
(1832)  q  Wend.  212  ;  Terlinden  v.  Ames  (1901)  184  U.  S.  270.  In  Cook  v. 
Hart  11892)  146  U.  S.  183,  it  was  held  that  the  question  of  whether  the 
governor's  warrant  was  conclusive  was  for  the  courts  of  each  State  to 
decide. 

Equity — Jurisdiction  of  a  Federal  Court  to  Set  Aside  a  Will  by 
Force  of  a  State  Statute.  Where  a  State  enactment  gave  to  courts  of 
equity  jurisdiction  to  set  aside  the  probate  of  wills  for  fraud  or  duress,  it 
was  held,  that  an  original  bill  thereunder  could  be  maintained  in  a  fed- 
eral court,  there  being  present  the  essentials  of  jurisdiction  by  the  United 
States  courts.  Williams  v.  Crabb  (C.  C.  A.,  7th  Circ.  1902)  117  Fed.  193; 
Wart  v.   Wart  (C.  C,  N.  D.  la.  1902)  117  Fed.  766.     See  Notes,  p.  47. 

Evidence — Admissions.  The  defendant's  horse  and  trap  were  in  charge 
of  a  friend,  who  so  negligently  managed  the  horse  that  it  ran  away  and 
injured  the  plaintiff.  To  prove  that  this  friend  was,  in  this,  the  defend- 
ant's servant,  the  plaintiff  offered  evidence  that  the  day  after  the  occur- 
rence the  defendant  called  upon  the  plaintiff's  daughter,  expressed  re- 
gret that  it  was  his  horse  that  had  done  the  damage,  and  offered  to  pay 
the  expenses  if  she  would  remove  her  father  from  the  hospital,  where  he 
then  was.  Held,  it  was  error,  in  default  of  better  evidence,  not  to  non- 
suit the  plaintiff.     Powell  v.  McGlynn,  [1902]  2  Ir.  154. 

The  court's  view  that  this  offer  was  perfectly  consistent  with  a  motive 
merely   humane,  is  supported  by  Sias  v.  Lighting  Co.  (1901)  73  Vt.  35, 
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where  the  employ  merit  of  a  nurse  to  attend  the  plaintiff,  who  was  the  defend- 
ant's employee,  after  the  accident,  was  held  to  be  no  admission  of  lia- 
bility. In  Thomas  v.  Morgan  (1835)  2  C.  M.  &  R.  496,  the  exclusion  of 
a  somewhat  stronger  declaration  was  held  not  enough  to  upset  a  verdict. 
The  obscurity  of  the  report  of  Illidge  v.  Goodwin  (1831)  5  C.  &  P.  190, 
makes  the  ruling  of  Tindal,  C.  T.,  meaningless.  Sayers  v.  Walsh  (1848) 
12  Ir.  L.  R.  434,  is  distinguishable  from  the  principal  case,  and,  moreover, 
is  contra  to  a  decision  by  Lord  Ellenborough.  Beck  v.  Dyson  (1815)  4 
Camp.  197. 

Evidence — Expert  Testimony — Handwriting.  A  handwriting  expert 
was  permitted  to  testify  with  regard  to  the  cancellation  of  a  will  that,  in 
his  opinion,  testator's  signature  and  a  series  of  perpendicular  marks 
drawn  across  it  with  pen  and  ink  nearly  ten  years  after  the  execution  of 
the  will,  were  not  written  by  the  same  hand.  Held,  such  evidence  was  in- 
admissible.    Matter  of  Hopkins  (1902)  172  N.  Y.  360.     Set-  Noi  1  5,  p.  42. 

Evidence— Parol  Evidence  to  Show  Conditional  Liability  on  a  I 

issory  Note  In  an  action  on  a  promissory  note,  between  the  original 
parties,  the  defendant  offered  evidence  of  an  understanding,  when  the 
note  was  given,  that  she  was  not  to  be  liable  except  in  a  certain  event, 
which  had  not  occurred.  J/,  Id,  admission  was  error.  Jamestown  Busi- 
ness College  v.  Allen  (1902)  172  N.  Y 

The  case  illustrates  the  important  legal  results  that  may  flow  from 
what  would  seem  a  trifling  difference  of  facts.  If  the  note  was  delivered 
conditionally,  that  is,  if  it  was  not  to  be  considered  delivered  unless  a  cer- 
tain event  occurred,  parol  evidence  would  be  admissible  to  show  the  con- 
dition was  never  fulfilled;  in  other  words,  that  the  writing  had  nevergone 
into  effect  as  the  contract.  Robertson*.  Row  ell  (1893)  158  Mass.  94; 
Blewittv.  Boorutn  (1894)  142  N.  Y.  357;  Faille  v.  Homibrook,  I1897I  1 
Ch.  25.  A  dissenting  opinion  took  this  view.  But  if  the  delivery  was 
absolute,  no  parol  evidence  could  be  given  to  show  that  the  obligation  of 
the  contract  was  conditional,  because  it  would  vary  a  writing  which  had 
gone  into  effect.  /  'an  Syckel  v.  Palrymple  (1880)  32  N.  J.  Eq.  233;  /  an 
Etten  v.  Howell  (1894)40  Neb.  850.     Difference  of  opinion  is  to  be  ex- 

Sected  on  the  facts,  as  the  parties  themselves,  unless  lawyers,  would 
ardly  distinguish  between  a  conditional  delivery  and  a  condition  merely 
in  the  contract  as  delivered.  Beard  v.  Boy  Ian  (1890)  59  Conn.  181,  is  a 
parallel  case  decided  by  a  divided  court  in  the  same  way. 

Insurance — Construction  of  Conditions  in  Policy.  A  clause  of  a  fire 
insurance  policy  provided  :  "  This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto,  shall  be  void  *  *  *  if 
mechanics  be  employed  in  building,  altering  or  repairing  the  within  de- 
scribed premises  for  more  than  fifteen  days  at  any  one  time."  Held,  the 
clause  was  valid  ;  and  where  the  plaintiff  employed  mechanics  for  more 
than  the  agreed  period  and  without  the  consent  of  the  defendants,  such 
act  vitiated  the  policy,  even  though  the  work  done  did  not  exceed  reason- 
able repairs.  German  Ins,  Co.  et  al.  v.  Hearne  (C.  C.  A.,  3d  Circ. 
1902*  117  Fed.  289. 

The  court  distinguishes  this  clause  from  that  in  the  earlier  forms  of 
the  fire  policy,  which  were  unqualified  as  to  time,  and  accordingly  made 
it  necessary  for  the  courts,  in  order  to  give  effect  to  the  intent  of  the 
parties,  to  leave  to  the  jury  the  question  of  whether  only  such  repairing 
had  been  done  as  was  reasonable  and  did  not  increase  the  risk.  May,  In- 
surance (4th  ed.),  £  240;  James  v.  Insurance  Co.  (1874)  4  Cliff.  272. 
Therefore,  as  the  objection  to  the  old  form  is  obviated,  it  seems  better  to 
give  effect  to  the  intention  as  expressed,  than  to  leave  the  question  of 
reasonableness  to  the  jury. 

Landlord  and  Tenant — Implied  Covenant  for  Quiet  Enjoyment.  The 
plaintiff  was  evicted  from  a  leasehold  where  the  tenancy  was  created  by 
the  use  of  the  words  "  agrees  to  let,"  and  brought  an  action  for  a  breach 
of  an  implied  covenant  for  quiet  enjoyment.  Held,  a  covenant  for  quiet 
enjoyment  does  not  depend  upon  the  use  of  any  particular  words,  but  is 
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implied  from  the  existence  of  the  relation  of  landlord  and  tenant.  Budd- 
Scott  v.  Daniell,  [1902]  2  K.  B.  351.     See  Notes,  p.  43. 

Master  and  Servant — Fellow  Servants.  A  laborer  assisting  in 
making  an  excavation  was  sleeping,  while  his  "shift"  was  off  duty,  in 
a  tent  near  the  work,  a  lodging  which  he  received  as  part  compensation  for 
his  services.  He  was  injured  owing  to  the  negligence  of  one  of  the  work- 
men on  duty,  in  not  giving  him  warning  of  a  blast.  Held,  the  fellow- 
servant  doctrine  had  no  application  to  exonerate  the  defendant,  inasmuch 
as,  at  the  time  of  the  accident,  the  plaintiff  was  not  a  fellow  servant  of 
the  other  servants.  Orman  v.  Salvo  (C.  C.  A.,  8th  Circ,  1902)  117  Fed. 
233.     See  Notes,  p.  49. 

Municipal  Corporations — Liability  for  Streets — Defective  Plan. 
The  plaintiff  was  injured  by  a  drain  hole  in  a  gutter,  constructed  accord- 
ing to  plans  approved  by  the  municipality  but  shown  to  be  dangerous  to 
passers-by.  Held,  the  city  cannot  escape  liability  on  the  ground  that  the 
defect  was  part  of  the  original  plan  of  construction.  Stone  v.  City  of 
Seattle  (Wash.  1902)  70  Pac.   249. 

The  decision  accords  with  the  more  approved  doctrine  of  municipal 
liability.  Urquhart  v.  City  of  Ogdetisburg  (1883)  91  N.  Y.  67,  lends 
considerable  support  to  the  opposing  view.  There  judgment  was  given 
for  the  city  on  the  ground  that  the  adoption  and  approval  of  plans  are 
judicial  acts,  while  in  regard  to  its  streets  a  municipality  is  answerable 
only  for  ministerial  acts.  The  decision  is  based  largely  on  Lansing  v. 
Tool  an  (1877)  37  Mich.  152  ;  but  erroneously  so,  for  in  Michigan  there  is 
no  implied  responsibility  for  unsafe  streets.  The  soundness  of  the  case 
at  issue  depends  upon  the  answer  given  to  the  question  as  to  whether  the 
principle  ihat  actionable  negligence  cannot  be  predicated  of  the  plan 
itself  should  be  carried  to  far  as  to  exempt  from  liability  if  that  plan  actu- 
ally leaves  the  streets  in  an  unsafe  condition.  Principle  should  answer 
in  the  negative.     2  Dillon  on  Munic.  Corp.  (4th  ed.)  £  1024,  note. 

Negotiable  Paper — Imputed  Notice  of  Dishonor — Same  Person  Act- 
ing as  Secretary  of  two  Companies.  The  A  company  drew  a  bill  of  ex- 
change on  the  B  companv  and  indorsed  the  bill  to  the  C  company.  The 
bill  was  dishonored.  No  express  notice  ot  dishonor  was  given  by  the  C 
company  to  the  A  company.  The  same  person  was  secretary  of  both  the 
A  and  B  companies,  and,  in  his  capacity  as  secretary  of  the  latter,  knew 
of  the  dishonor.  Held,  notice  of  dishonor  could  not  be  imputed  to  the  A 
company,  since  the  secretary  was  under  no  duty  to  communicate  it.  In 
re  Fenwick,  Stobart.  and  Co.,  [1902I  1  Ch.  507. 

The  combination  of  circumstances  in  the  principal  case  appears  novel  ; 
but  the  decision  may  be  supported  on  reasoning  of  In  re  Marseilles  Ex- 
tension Railway  Co.  (1871)  L.  R.  7  Ch.  161,  and  In  re  Hampshire  Land 
Co.,  [1896]  2  Ch.  743.  A  different  rule  was  laid  down  in  The  Distilled 
Spirits  (1870)  11  Wall.  356,  and  cases  following  it.  Where  the  giving  of 
notice  would  constitute  a  breach  of  confidential  relations,  the  correct- 
ness of  the  rule  is  universally  admitted.  The  English  decision  is  to  be 
preferred,  because  notice  should  be  imputed  only  as  to  those  facts,  a 
knowledge  of  which  has  been  gained  within  the  scope  of  the  agency. 

Real  Property — Covenants  Running  with  the  Land.  A  partnership 
leased  land  from  a  railroad  company  and  covenanted  to  save  the  lessor 
harmless  from  all  liability  for  damage  by  fire.  The  firm  continued  in  pos- 
session after  the  expiration  ot  the  lease  and  was  later  reorganized  through 
the  retirement  of  one  partner.  The  new  firm  insured  its  property  on  the 
premises  by  a  policy  which  was  to  be  void  if  the  insured  had  any  contract 
to  exempt  any  person  from  liability  for  fire.  Held,  the  covenant  to  in- 
demnify the  railroad  company  ran  with  the  land  so  as  to  bind  the  new  firm 
and  become  a  defence  to  an  action  on  the  policy.  Kennedy  v.  Iowa  State 
Ins.  Co.  (la.  1902)  91  N.  W.  831. 

The  case  is  interesting  as  an  extreme  application  of  the  doctrine  as  to 
covenants  running  with  the  land.      Railway  Co.  v.  McClure  (1899)  9  N. 
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Dak.  73,  holding  that  the  benefit  of  such  a  covenant  passes  with  the  rever- 
sion, is  the  only  decision  directly  in  point.  The  precedents  here  cited — 
such  as  covenants  by  the  lessee  to  insure;  Vernon  v.  Smith  ( 1 821)  5  B.  & 
Aid  1:  Masury  v.  Southworth  (1S59)  9  Ohio  St.  11,340;  by  the  lessor  to 
compensate  for  improvements,  Eckev.  Fetzer  (1886)  65  Wis.  55,  or  not  to 
carry  on  a  certain  trade,  Norman  v.  Wells  (1837)  17  Wend.  136,  151,-  do 
not  justify  the  conclusion  reached,  as  in  all  of  them  the  covenants,  if  not 
directly  benefitting  the  land,  were  made  for  the  advantage  of  landlord  or 
tenant  as  possessors  of  an  interest  therein.  Here  the  evident  purpose  of 
the  covenant  was  to  indemnify  the  company  not  in  its  capacity  of  land- 
lord, but  as  the  operator  of  the  railroad  adjoining  the  premises,  and  it 
should  have  been  regarded  as  a  mere  collateral  promise.  As  the  possibil- 
ity of  a  covenant's  running  with  the  land  depends  wholly  on  its  nature,  the 
intention  of  the  parties  and  the  use  of  the  word  "assigns"  were 
immaterial. 

Real  Property — Eqiitable  Easements — Quit  Claim  I)ef.ds.  A  deed  of 
land  from  the  plaintiff  to  the  defendant  contained  a  covenant  restricting 
the  use  of  the  land.     Subsequently,  owing  ute  over  the  title  to 

premises  of  which  this  lot  had  been  part,  the  plaintitt  gave  the  defendant 
a  quitclaim  deed  of  the  whole  parcel.  Held,  the  equitable  easement 
created  by  the  restrictive  covenant  was  released.  Chlein  v.  Mathews 
(1902)  172'  N.  Y.  154. 

The  point  seems  to  be  new.  Restrictive  covenants  are  frequently 
spoken  of  as  easements,  Beats  v.  Case  (1884)  138  Mass.  140,  hut  this  lan- 
guage has  been  criticised.  De  Gray  v. Monmouth  Beach  Club  House  Co. 
(1892)  50  N.  J.  Eq  329,  339.  Even  to  call  them  equitable  easements  does 
not  intimate  that  they  are  interests  in  land  in  the  technical  sense       In 

Hampshire,  it  is  true,  restrictions  must  be  created  by  deed, 
Tibbetts  v.  1  ibbetts  (1890)  66  N.  H.  360,  and  an  early  New  York  case  held 
them  void  under  the  statute  of  frauds,  unless  in  writing.     Wolfe  v.  Frost 

\  Sandf.  Ch.  72.  But  later  New  York  cases  have  paid  no  attention 
to  this  requirement.  Tallmadge  v.  East  River  Bank  (1862)  26  N  Y. 
105;  Lewis  v.  Gollner  (1891)  129  N.  Y.  227.  On  the  other  hand,  a  re- 
strictive agreement  has  been  held  a  conveyance  of  real  estate  within  the 
New  York  rec  irdins  acts,  and  not  entitled  to  record  unless  properly  ac- 
knowledged. Bradley  v.  Walker  1  i8g3)  13S  N.  Y.  291.  And  the  existence 
of  a  restriction  is  a  breach  of  a  covenant  against  encumbrances.  Green 
v.  Creighton  (1861)  7  R.  I.  1;   Locke  v.  Hale  (1S95)  165  Mass.  20. 

Ri •■  bivi  rs — LlABIl  11  v  H"R  Rent.  Among  the  assets  of  which  a  receiver 
was  ordered  to  take  charge  was  a  leasehold  estate.  To  the  lessor's  de- 
mands for  rent  the  receiver  returned  evasive  replies,  until  finally  he 
offered  to  surrender  the  premises  to  the  lessor  on  certain  conditions. 
The  leasehold  was  not  included  in  the  receiver's  sale  ordered  by  the  court. 
Thereafter,  on  intervention  by  the  landlord,  it  was  heltt,  the  receiver  was 
liable  for  rent  from  the  date  of  his  offer  above  stated  to  the  date  of  the 
decree,  according  to  the  terms  of  the  lease,  and  the  receiver  must  forth- 
with surrender  possession  of  the  premises  to  the  lessor.  Dayton  Hyd. 
Co.  v.  Felsenthal  (C.  C.  A.,  6th  Circ.  1^02)  116  Fed.  961.  See  Notes, 
P-  53- 

Suretyship— Contract  ok  Indemnity — Judgment.  The  plaintiff  signed 
a  bond  as  surety,  and  the  defendant  orally  promised  to  repay  him  "  any 
sum  which  he  might  be  obliged  to  pay  as  surety."  Judgment  was  rend- 
ered against  the  surety.  Held,  the  indemnitor,  when  sued,  might  show 
that  the  judgment  was  not  warranted,  the  plaintiff  having  a  good  defense. 
Gorman  v.    Williams  (la.  1002)  91  N.  W.  819. 

The  real  question  to  be  determined  in  the  case  of  a  promise  to  indem- 
nify is,  what  losses  or  liabilities  the  promise  was  intended  by  the  parties 
to  over.  It  may  be  a  promise  generally  to  save  harmless  from  a  liability, 
or  a  promise  to  indemnify  against  a  judgment.  In  the  first  class  of  cases 
the  indemnitor  is  entitled  to  notice  of  the  suit  and  an  opportunity  to  de- 
fend: if  he  is  not  notified,  the  person  indemnified  may  still  recover,  but 
the  judgment  is  only  prima  facie  evidence  of  a  liability.     Bridgeport 
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Ins.  Co.  v.  Wilson  (1866)  34  N.  Y.  275.  In  the  second  class,  the  rendition 
of  the  judgment  is  sufficient  to  establish  his  liability.  Conner  v.  Reeves 
(1886)  103  N.  Y.  527.  From  the  case  last  cited,  it  would  seem  that  in  the 
second  class  of  cases  a  judgment  by  default  is  not  conclusive.  In  a  re- 
cent case,  however,  City  of  N.  Y.  v.  Baird  (1902)  74  App.  Div.  238,  it  was 
held  that  the  person  indemnified  might  settle  a  suit  against  the  protest  of 
the  indemnitor.  But  see  the  discussion  thereon  in  2  Columbia  Law  Re- 
view, 498. 

Taxation — Transfer  Tax — Contingent  Interests.  §  230  of  the  New 
York  Tax  Law,  Laws  of  1896,  c.  908,  as  amended  by  Laws  of  1899,  c-  76,  pro- 
vided that  where  property  was  transferred  in  trust,  and  the  rights,  inter- 
ests, or  estates  of  the  transferees  were  dependent  on  contingencies,  a  tax 
should  be  imposed  on  such  transfer  immediately.  Held,  the  tax  was  still 
one  on  succession  and  might  be  collected  at  the  death  of  the  testator. 
Matter  of  Vanderbilt  (1902)  172  X.  Y.  69. 

The  intention  of  the  legislature  was  not  disputed,  but  serious  objec- 
tions were  raised  to  the  practicability  and  constitutionality  of  such  an 
enactment.  It  was  said  that  there  was  no  true  transfer  of  a  beneficial 
interest  at  the  time  of  the  testator's  death  when  the  enjoyment  is  post- 
poned until  the  happening  of  some  contingency.  But  it  is  settled  in  New 
York  that  even  contingent  interests  in  property  cannot  be  destroyed  or 
impaired  by  legislative  enactment.  Brevoort  v.  Grace  (1873)  53  N.  Y. 
245.  The  analogy  of  manual  delivery  is  therefore  not  applicable  to  the 
transfer  of  such  interests,  as  they  have  an  existence  before  they  vest  in 
possession;  and  it  seems  possible  for  the  legislature  to  regard  the  passing 
of  the  estate  away  from  the  testatoi  as  a  succession  for  the  purposes  of 
taxation  There  is  the  further  difficulty,  it  is  true,  that  the  tax  in  such 
cases  must  be  collected  out  of  the  property  itself,  and  so  comes  near  to 
being  a  tax  on  property  and  not  on  succession.  The  view  taken  of  such 
a  tax,  however  seems  to  be  thatits  imposition  is  in  the  nature  of  a  condition 
precedent  to  the  acquisition  of  the  property  by  heir  or  legatee.  Gray,  J., 
in  Matter  of  the  Estate  of  Swift  (1893)  137  N.  Y.  77;  United  States  v. 
Perkins  (1895)  163  U.  S.  625.  The  effect  of  the  tax  is  not  to  appropriate 
property  already  held  by  any  beneficiary,  but  merely  to  intercept  a  part 
on  its  way  to  him.  It  is  true,  as  pointed  out  in  the  still  more  recent  case 
of  Matter  of  Brez  (1902)  172  N.  Y.  that  the  practical  effect  is  often 
unduly  to  diminish  the  value  of  the  life  tenant's  estate:  but  the 
court  also  held,  in  accordance  with  the  principle  just  stated,  that  this  was 
a  matter  of  policy,  and  did  not  prevent  the  law  from  being  consti- 
tutional. 

Taxation — Assessment  not  in  Accordance  with  Statute — Injunction. 
Real  estate  in  New  York  City  was  assessed  at  60  per  cent,  while  personal 
property  was  taxed  at  its  full  value.  The  New  York  statute,  1  R.  S.  393 
§  17,  provides  that  all  real  and  personal  estate  shall  be  estimated  and 
assessed  at  its  full  and  true  value.  The  plaintiff  sought  to  enjoin  the 
collection  of  taxes  on  bank  shares,  on  account  of  the  inequality.  Held, 
the  injunction  would  not  be  granted.  Mercantile  Nat.  Bank  v.  Mayor, 
etc.  of  New  York  (1902)  172  N.  Y.  35. 

The  decision  harmonizes  with  the  principle  that  courts  look  with  disfa- 
vor on  injunctions  against  tax  collections  unless  the  case  is  brought  clearly 
within  some  head  of  general  equity  jurisdiction.  Susquehanna  Bank  v. 
Supervisors  (1S62)  25  N.  Y.  312.  As  the  decision  of  a  board  of  assessors 
is  judicial,  it  will   not   be  reviewed  in  equity  when  merely  erroneous. 

Western  R.  Co.  v.  Nolan  (1S72)  48  N.  Y.  513.  Although  a  mandatory 
statute  had  been  violated,  the  assessors  had  acted  within  the  sphere  of 
their  powers.  An  injunction  moreover  would  have  the  impractical  effect 
of  invalidating  the  whole  assessment.  Even  where  a  species  of  property 
has  been  entirely  omitted  from  taxation  the  assessment  has  been  held 
valid.  People  v.  McCreery  (1868)  34  Cal.  432,  457.  A  result  similar  to 
the  principal  case  was  reached  on  a  somewhat  similar  state  of  facts  in 

Van  Deventer  v.  Long  Island  City  (1893)  139  N.  Y.  133,  although  it  was 
admitted  that  there  was  no  remedy  by  the  statutory  certiorari. 
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The  Employers'  Liability  Acts,  and  The  Assumption  of  Risks  in- 
New  York,  Massachusetts,  Indiana.  Alabama,  Colorado  and  Eng- 
land. By  Frank  F.  Dresser.  St.  Paul:  Keefe-Davidson  Company. 
1902,  pp.  xii,  881. 

This  is  a  badly-needed  and  well-executed  work.  It  is  up  to  date, 
containing  the  New  York  Employers'  Act,  which  took  effect  the  first 
day  of  last  July.  While  not  a  model  specimen  of  the  bookmaker's 
art,  the  type  is  excellent  and  the  general  appearance  of  the  volume  is 
good. 

The  topic  of  this  treatise,  as  Sir  Frederick  Pollock  pointed  out  long 
ago.  is  far  from  clear  in  principle  ;  and  it  has  been  confused  rather  than 
simplified  by  modern  legislation.  Mr.  Dresser  states  the  rule,  which 
had  been  evolved  by  the  courts,  as  follows:  "The  common  law  implies 
a  contract  between  a  master  and  a  servant  whereby  the  former  under- 
takes, through  himself  or  his  agents,  to  use  reasonable  care  to  furnish 
and  maintain  suitable  and  safe  places,  machinery  and  appliances  for 
the  work  to  be  done,  to  have  competent  servants  and  to  warn  the  ser- 
vant of  all  dangers  of  the  work  known  to  him  and  not  known  to  the 
servant  ;  and  the  latter  undertakes  to  assume  the  risk  of  injury  arising 
from  the  dangers  of  the  work  which  he  knows,  or  ought  to  know,  and 
the  risk  of  injury  caused  by  the  negligence  of  all  other  servants  in  the 
common  employment. "  The  evolution  of  this  rule  was  very  rapid.  Its 
existence  was  first  suggested  by  the  English  Court  of  Exchequer  in 
1837.  Four  years  later,  the  Supreme  Court  of  South  Carolina  expressed 
its  belief  that  such  a  rule  should  be  adopted.  In  1 849,  Chief  Justice 
Shaw  laid  down  the  rule  in  substantially  its  present  form.  His  expo- 
sition of  the  reasons  upon  which  the  doctrine  is  based,  was 
full  and  masterly.  A  learned  English  judge  has  declared  that  the  great 
judgment  of  the  Massachusetts  Chief  Justice  materially  influenced  the 
decision  of  the  House  of  Lords  when  the  question  first  came  to  its  bar. 
It  is  undoubtedly  to  be  regarded  as  the  fountain-head  of  all  subse- 
quent decisions  upon  this  topic. 

For  many  years  the  wisdom  of  the  rule  was  scarcely  challenged. 
But,  as  Mr.  Dresser  points  out,  "the  marvelous  increase  of  the  class  of 
industrial  servants,  and  the  constantly  growing  percentage  of  accidents 
for  which  there  may  be  no  recovery  have  led  to  a  wide-spread  disbe- 
lief in  the  policy  which  dictated  the  common  law  rule."  In  England, 
this  skepticism  has  led  to  the  passage  of  the  Employers'  Liability  Act  of 
1880,  and  the  Workmen's  Compensation  Acts  of  1897  and  1900.  By 
the  first  of  these  statutes  the  special  defense,  which  a  master  had  by 
the  common  law  rule  to  an  action  brought  by  a  servant  for  injuries 
sustained  through  the  negligence  of  a  fellow-servant,  has  been  abolished 
in  certain  classes  of  cases  By  the  second  statute,  common  law  prin- 
ciples of  liability  are  set  aside  in  favor  of  certain  classes  of  workmen, 
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who  are  declared  entitled  to  compensation  for  injuries  received  in  the 
course  of  their  employment,  whether  their  employer  is  negligent  or  not, 
provided  only  the  injury  is  not  caused  by  their  own  wilful  misconduct. 
The  English  Employers'  Liability  Act  of  1880  has  formed  the  model 
for  legislation  upon  this  topic  in  several  of  our  States.  Alabama  was 
the  first  of  our  Commonwealths  to  follow  in  England's  steps,  while 
New  York  is  the  latest  recruit  to  the  ranks  of  protestants  against  the 
common  law  doctrine  so  ably  championed  if  not  discovered  by  Chief 
Justice  Shaw. 

Such  being  in  brief  the  history  of  the  development  and  mod'fica- 
tion  of  the  Employers'  Liability  rule,  it  is  natural  that  Mr.  Dresser 
should  first  expound  the  general  principles  upon  which  the  rule  is  sup- 
posed to  rest ;  then  analyze  the  statutes  which  have  modified  it,  and 
lastly  to  present  the  judicial  expositions  of  the  statutes.  All  this  he 
does  with  ability  and  in  a  very  satisfactory  way.  In  the  Appendix  is 
to  be  found  the  text  of  the  various  English  and  American  Employers' 
Liability  Acts,  but  not  all  of  the  State  legislation  bearing  upon  the 
subject  of  the  book.  Statutes  which  limit  or  remove  the  defense  of 
fellow-service  in  the  case  of  railroad  employes  are  printed  in  notes  to 
the  text  of  Chapter  Seven. 

The  Elements  of  the  Law  of  Sale  of  Personal  Property.  By 
Wm.  L.  Burdick.  Chicago:  F.  H.  Flood  &  Co.  1901.  pp.  xi, 
214. 

This  work  is  scarcely  more  than  a  skeleton  of  Benjamin  on  Sales. 
Its  arrangement  of  topics  is  substantially  the  same,  and  when  a  varia- 
tion occurs,  it  appears  to  have  been  resorted  to  for  the  sole  purpose 
of  escaping  the  charge  of  abject  servility  in  copying  a  great  original. 
Much  of  the  text  is  a  mere  digest  of  decisions.  A  good  example  is 
afforded  by  pages  fifteen  and  sixteen,  which  contain  ten  sections  with 
their  separate  headings,  ten  lines  of  text,  and  the  citations  of  forty- 
three  cases.  Most  of  the  citations  are  from  American  reports,  and 
the  text  does  not  disclose  any  careful  study  of  the  subject  beyond 
Mr.  Benjamin's  book  and  its  valuable  American  notes.  Had  the 
author  investigated  the  law  merchant,  or  even  read  with  care  Lord 
Blackburn's  comments  upon  it,  his  section  on  stoppage  in  transitu 
would  have  been  improved;  and  he  would  have  escaped  the  error  of 
asserting  that  the  right  of  stoppage  "is  simply  an  extension  of  the 
vendor's  lien."  He  would  have  learned  that  the  two  rights  are  quite 
distinct. 

Mason  on  Highwavs  containing  the  New  York  Highway  Law, 
etc.  By  Herbert  Delavan  Mason.  Albany:  Banks  &  Company.  1902. 
pp.  xxi,  322. 

The  only  objection  to  this  little  volume  is  the  misleading  character 
of  its  principal  title,  and  the  length  of  its  sub-title,  which,  though 
accurately  defining  the  scope  of  the  work,  is  too  long  to  be  set  forth 
in  extenso.  The  book  is  not  a  treatise  on  highways,  nor  even  a  full 
exposition  of  the  highway  law  of  New  York,  but  of  only  so  much  of 
the  latter  as  has  been  embodied  in  statute  form. 

As  an  annotated  edition  of  "The  Highway  Law  "  of  1890.  the 
book  leaves  little  to  be  desired.  It  presents  the  text  of  the  statute  in 
its  present,  amended  form,  together  with  such  provisions  of  the  county 
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law,  the  town  law,  and  the  State  Constitution  as  have  to  do  with  the 
laying  out  and  regulation  of  highways.  The  annotations  are  full  and 
well-arranged,  and,  so  far  as  can  be  gathered  from  a  cursory  examina- 
tion, no  important  cases  have  been  omitted. 

Not  the  least  important  and  useful  part  of  the  compilation  is 
the  collection  of  forms  suitable  for  proceeding  under  the  law. 
There  are  1 1 8  of  these,  and  they  cover  every  possible  proceeding 
authorized  by  the  law.  Within  its  somewhat  restricted  field,  there- 
fore, the  book  bids  fair  to  prove  invaluable  to  those  who  have  to 
do  with  the  laying  out  and  regulation  of  highways.  It  should  be 
borne  in  mind,  however,  that  the  statutes  here  reprinted  do  not  form 
a  complete  code  of  the  highway  laws  of  the  State  of  New  York,  and 
that  the  work  does  not  supersede  such  general  treatises  as  those  of 
Angell  and  Elliott. 

The  Louisiana  Purchase.  By  James  Q.  Howard.  Chicago: 
Callaghan  &  Co.      1902.     pp.  170. 

This  little  book  possesses  considerable  interest  both  for  those 
■whose  attention  is  being  drawn  to  the  Louisiana  Purchase  Exposition 
and  for  the  student  of  history.  The  book  makes  no  pretense  of 
being  an  exhaustive  treatise,  only  a  portion  of  the  work  dealing  with 
the  actual  purchase,  yet  it  is  apparent  that  the  author  has  gone  to  the 
original  sources,  and  he  has  drawn  conclusions  which  are  interesting 
and  original.  It  is  a  little  unfortunate  that  there  is  a  tinge  of  partisan 
bias  in  his  treatment  of  Jefferson.  The  third  President  is  made  to 
play  a  second  or  third-rate  part  in  the  purchase  question.  The  credit 
due  Livingston  is  strongly  emphasized,  as  it  should  be,  vet  this  need 
not  detract  from  the  part  which  Jefferson  took  in  the  transaction.  It 
is  true  that  Jefferson  had  no  idea  of  acquiring  the  whole  of  Louisiana. 
He  and  probably  every  other  statesman  of  the  day  would  have  con- 
sidered themselves  fortunate  to  secure  New  Orleans.  Perhaps  no 
one  was  more  astonished  than  Livingston  himself  when  informed  by 
Talleyrand  that  the  First  Consul  would  dispose  of  the  whole  of  Lou- 
isiana. Livingston  was  an  experienced  diplomat  and  quickly  seized 
the  bargain.  Jefferson,  though  badly  shaken  up  in  his  strict  con- 
struction ideas  by  the  audacity  and  immensity  of  the  project,  had  the 
good  sense  to  throw  his  theories  to  the  winds  and  trust  to  the  future 
for  approval  for  his  action.  The  author  seemingly  forgets  that  with- 
out the  approval  and  co-operation  of  the  President  the  purchase  could 
never  have  been  consummated,  no  matter  how  wisely  and  shrewdly 
Livingston  might  have  negotiated  it.  The  author's  suggestion  that 
among  the  things  that  induced  Napoleon  to  sell  was  the  fact  that  he 
was  overmatched  by  the  cleverness  of  the  elder  diplomat,  is  certainly 
an  interesting  comment  on  a  question  that  has  long  been  a  puzzle  to 
historians. 

The  discussion  of  the  purchase  is  prefaced  by  an  interesting 
account  of  the  early  hi-torv  of  Louisiana.  At  the  end  of  the  book  is 
a  short  summary  of  the  history  of  the  States  formed  from  this  acces- 
sion, also  a  brief  biography  of  the  American  statesmen  whom  the 
author  ranks  foremost  as  founders  and  preservers  of  the  Union. 
Among  these  appear  the  names  of  Washington,  Hamilton,  Jackson, 
Lincoln  and  Grant,  but  one  looks  in  vain  for  that  of  Jefferson.  Such 
an  omission    seems    difficult   to  explain  in  what  is    professedly  the 
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history  of  an  act  which  cannot  be  dissociated  from  Jefferson's  name, 
even  though  the  part  he  was  allowed  to  play  came  to  him  largely 
through  the  force  of  circumstances.  It  is  a  wise  statesman  who 
knows  his  own  opportunity. 

The  Government  of  New  York.  By  William  C.  Morey.  New 
York  :  The  MacMillan  Co.      1902.      pp.  xiii,  294. 

The  above  publication  appears  among  the  Handbooks  of  American 
Government  and  is  in  line  with  the  very  praiseworthy  attempts  at  the 
present  time  to  make  the  study  of  politics  more  practical.  There  is  a 
wide  field  for  scholars  to  put  the  results  of  their  research  into  a  more 
practical  and  pleasing  form.  Such  a  book  as  this  is  eminently  useful 
in  the  study  of  civil  government.  It  ought  to  be  followed  by  a  com- 
plete set  of  similar  works.  In  former  treatises  upon  civics  too  little 
attention  was  given  to  the  State  and  local  units  and  their  functions. 
It  has  come  to  be  recognized  that  the  local  government  comes  home 
to  the  citizen  much  oftener  and  much  more  closely  than  the  national. 
Hence  the  author  believes  that  political  education  should  begin  with 
the  primary  units  of  our  system.  The  State  is  taken  up  under  the 
different  aspects  of  its  historical  growth,  its  constitutional  structure 
and  its  administrative  functions.  Part  First  treats  the  State  as  a  Dutch 
colony,  then  under  English  rule,  and  finally  as  an  American  State. 
This  portion  of  the  work  affords  some  valuable  material  for  the  study 
of  colonial  development.  Part  Second  deals  with  the  character  of  the 
State  Constitution,  suffrage  and  citizenship,  central  and  local  govern- 
ment of  the  State.  These  different  topics  are  discussed  in  a  way  to 
make  clear  what  part  the  people  take  in  the  government  of  the  State. 
The  last  portion  of  the  book  deals  with  the  functions  of  government, 
public  education,  administration  of  justice,  supervision  of  charitable 
institutions,  and  a  discussion  of  the  question  of  control  of  economic 
functions.  The  concluding  chapter  deals  with  the  management  of 
public  finances. 

The  appendix  is  made  up  of  a  chronological  table,  some  excerpts 
from  historical  documents,  a  discussion  of  the  political  divisions  of 
the  State,  a  synoptical  review  of  the  State  government  and  a  statistical 
table  showing  population  of  counties  and  cities,  and  the  Presidential 
vote  of  New  York.  The  whole  book  is  a  scholarly  presentation  of 
the  subject. 

Plain  Facts  as  to  The  Trusts  and  The  Tariff.  By  George 
Bolen.     New  York:     The  MacMillan  Co.      1902.     pp.  viii,  451. 

The  above  is  a  recent  publication  from  The  MacMillan  Press 
which  deserves  favorable  comment.  It  may  be  defined  as  an  attempt 
by  a  layman  to  outline  for  laymen  the  principles  which  underlie  the 
trusts  and  the  tariff.  It  is  an  attempt  to  put  some  of  the  vital  aspects 
of  these  questions  before  the  plain-thinking  man  in  a  form  in  which 
he  can  readily  grasp  them  Such  is  the  author's  aim  and  in  it  he 
succeeds  admirably.  It  is  to  be  regretted  that  there  are  not  more 
books  written  in  this  vein.  It  would  be  fortunate  for  America  if  a 
writer  on  economic  problems  should  arise  who  would  infuse  the  same 
life  into  "the  dismal  science"  that  John  Fiske  did  into  history. 
Economic  questions  deal  with  business  relations  and   there  is  seem- 
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ingly  no  reason  why  they  should  not  be  discussed  in  a  manner  that 
will  attract  the  attention  of  business  men. 

The  first  part  of  the  book  deals  with  the  trust  question.  There  is 
nothing  socialistic  in  the  writer's  attitude.  He  recognizes  that  trusts 
are  a  natural  outgrowth  of  the  economic  conditions  of  the  age  and  are 
not  to  be  gotten  rid  of  by  violent  action.  Indeed,  they  possess  many 
advantages,  such  as  cheapening  products  and  preventing  waste.  State 
ownership  is  not  recommended.  State  control  would  be  better. 
State  ownership  is  more  fitted  for  Germany  than  the  United  States. 
Germans  are  used  to  it.  A  uniform  trust  law  passed  by  Congress 
would  be  a  great  help  in  regulating  and  controlling  trusts.  Severe 
or  minute  statute  law  is  not  advisable.  The  common  law  against 
the  restraint  of  trade  may  serve  better  than  to  burden  our  statute 
books  with  laws  poorly  adapted  to  the  ends  sought  and  rarely 
enforced.  State  control  and  publicity  would  accomplish  much. 
Tariff  reform  is  advocated  and  yet  it  is  not  to  be  considered  as  a 
panacea  for  all  the  trust  evils.  Free  trade  England  has  seen  almost 
as  large  a  growth  of  trusts  within  the  last  few  years  as  has  protection- 
ist America. 

The  second  part  of  the  book  dealing  with  the  tariff  comes  at  an 
opportune  time,  when  there  seems  to  be  so  wide-spread  an  interest  in 
all  parties  and  a  feeling  that  some  modifications  are  desirable.  The 
author  takes  free  trade  ground  and  maintains  it  ably.  His  attitude 
against  protection  is  much  more  decided  than  against  the  trusts,  but 
is  by  no  means  rabid.  The  time-worn  argument  lor  infant  industries 
is  the  only  one  that  has  much  validity  and  this  has  been  worked  to 
death  and  long  since  ceased  to  have  any  great  practical  application. 
The  argument  that  the  tariff  keeps  up  wages  is  dismissed  as  unten- 
able. Reciprocity  is  commended,  but  the  warning  is  sounded  that 
we  must  expect  to  make  some  real  concessions,  i.  e.,  grant  free  trade 
to  a  certain  extent,  or  foreigners  will  not  give  us  any  concessions  in 
turn  which  are  worth  anything.  Reciprocity  with  Cuba  on  the  sugar 
question  is  strongly  urged  and  the  fact  is  clearly  set  forth  that  neither 
the  Cubans  nor  any  other  country  will  trade  with  us  long  unless  we 
take  their  goods  in  exchange,  which  means  that  we  must  remove  pro- 
hibitive duties.      Live  and  let  live  is  the  keynote  to  the  argument. 

The  author  does  not  advocate  radical  change,  nor  does  he  ex- 
pect it  soon,  but  believes  that  we  are  approaching  a  period  when 
enlightened  business  sense  will  be  brought  to  bear  on  the  tariff  ques- 
tion instead  of  allowing  it  to  be  managed  by  a  few  lobbyists.  The 
book  is  a  readable  one  and  worthy  of  a  careful  reading. 

Principles  of  Sales.  By  Reuben  M.  Benjamin.  Second  edition. 
Indianapolis  :  Bowen- Merrill  Co.      iqci.      pp    x,  401. 

In  iis  make  up  this  work  is  similar  to  the  "  Principles  of  Con- 
tract "  published  by  the  same  writer  in  1889.  The  law  of  the  subject 
is  expressed  concisely  in  the  form  of  rules,  these  being  followed  by 
illustrative  cases  and  comment,  together  with  citations  of  numerous 
decisions,  both  English  and  American.  In  the  statement  of  princi- 
ples, the  author  has  made  use  of  the  British  Sale  of  Goods  Act  with 
such  modifications  as  the  course  of  judicial  decision  in  this  country 
renders  necessary.   To  the  edition  published  in  1896,  there  have  been 
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added  a  chapter  on  the  provisions  of  the  Statute  of  Frauds,  and  refer- 
ences to  recent  cases  which  bring  the  total  number  of  citations  to  about 
two  thousand.  The  book  contains  evidence  of  careful  preparation 
and  seems  well  calculated  to  be  of  use  to  the  busy  lawyer.  It  may  be 
doubted  whether  a  compendium  of  this  sort  is  likely  to  be  of  much 
real  service  to  the  student  who  is  not  already  familiar  with  the  elements 
of  the  subject. 

Reviews  to  Follow  : 

Elements  of  the  Law  of  Bailments  and  Carriers.  By  Philip 
D.  Van  Zile.     Chicago  :  Callaghan  &  Co.     1902.     pp.  lvii,  785. 

A  Treatise  on  the  Law  of  Intercorporate  Relations.  Wal- 
ter Chadwick  Noyes.  Boston:  Little,  Brown  &  Co.  1902.  pp.  xlviii, 
703. 

A  Brief  for  the  Trial  of  Criminal  Cases.  Austin  Abbott. 
Rochester  :  Co-operative  Publishing  Co.     1902.     pp.  xx,  814. 

A  Treatise  on  the  Law  of  Private  Corporations,  Fifth  edi- 
tion. Henry  Osborn  Taylor.  New  York  :  The  Banks  Law  Publishing 
Co.     1902. 

Elements  of  the  Law  of  Real  Property.  Grant  Newell. 
Chicago  :  F.  H.  Flood  &  Co.     1902.     pp.  xii,  438. 

Studies  in  Juridical  Law.  Horace  E.  Smith.  Chicago-:  F.  H. 
Flood  &  Co.     1902.     pp.  xxvi,  359. 

American  Cases  on  Contract.  Second  edition.  Ernest  M.  Huff- 
cut  and  Edwin  H.  Woodruff.  Albany  :  Banks  &  Co.  1901.  pp.  xxv, 
898. 

The  Practice  in  Civil  Actions.  William  Rumsey.  Second  edi- 
tion, by  William  Rumsey  and  John  L.  Shephard,  Jr.  Albany  :  Banks  & 
Co.     1902.     pp.  xciii,  916. 

Morphinism  and  Narcomanias  from  other  Drugs  ;  their 
Etiology,  Treatment  and  Medico-Legal  Relations.  F.  D. 
Crathers.     Philadelphia  :  W.  B.  Saunders  &  Co.     1902.     pp.  350. 


COLUMBIA 

LAW  REVIEW. 

Vol.  Ill  FEBRUARY,    1903  No.  2 

MUTUAL  ASSENT  IN  CONTRACT. 

The  fundamental  and  distinguishing  characteristic  of  the 
contractual  obligation  is  that  it  is  based  upon  the  consent 
of  the  contracting  parties,  or,  more  accurately  expressed,  it 
is  an  obligation  which  the  parties  intend  and  wish  to  have 
result  from  their  actions.  It  is,  of  course,  possible  that  con- 
tract may  arise  in  spite  of  the  wish  and  intent  of  one  of  the 
parties  to  the  contrary,  as,  for  instance,  when  an  offeror  at 
tempts  ineffectually  to  revoke  an  offer  which  thereafter 
ripens  into  a  contract,  or  where  a  person's  intent  is  not  to 
contract,  but  his  words  or  actions  reasonably  indicate  to 
another  a  wish  to  contract  with  him,  and  such  other  ap- 
propriately and  in  good  faith  acts  upon  the  apparent  inten- 
tion wishing  that  a  contract  should  arise.  In  neither  of 
these  cases  is  there  really  mutual  assent.  It  is  true  that,  in 
the  case  of  an  ineffectual  attempt  to  revoke  an  offer,  the 
offeror  originally  intended  and  wished  a  contract  to  arise, 
but  he  has  changed  his  mind,  and  at  the  time  the  contract 
arises  he  wishes  and.  intends  just  the  contrary.  Clearly, 
this  is  not  mutual  assent. 

In  the  case  where  there  is  never  the  intent  to  contract 
this  is  still  more  evident.  Suppose  A  offers  to  sell  his  watch 
to  B,  who  is  very  absent-minded.  B,  with  his  thoughts  en- 
grossed on  other  matters,  hears  the  offer  and  mechanically 
replies  "  I  accept  your  offer."  If  A  in  good  faith  supposes 
and  understands  B  to  mean  what  he  says,  there  is  surely  a 
contract,  and  the  law  cannot  concern  itself  with  B's  un- 
evinced  mental  attitude.     Yet  B  had  no  intent  to  contract, 
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and  there  is  no  mutual  assent,  although  the  situation 
is  such  that  the  law  treats  their  actions  as  equivalent  to  such 
assent. 

There  must,  then,  be  mutual  assent,  or,  as  in  the  cases 
stated,  actions  which  the  law  will  treat  as  taking  the  place 
of  such  mutual  assent.  It  necessarily  follows  that  any 
justifiable  mistake  or  misunderstanding  by  the  parties  as  to 
a  material  feature  of  the  proposed  contract  is  fatal,  because 
there  is  neither  mutual  assent  nor  conduct  which  is  its 
equivalent.  Thus,  where  parties  were  negotiating  for  the 
sale  of  a  horse  the  owner  named  $160  as  the  price.  They 
separated  and,  meeting  the  next  day,  the  offeree  asked,  "Did 
you  say  $60?"  The  offeror,  understanding  that  there  was 
doubt  only  as  to  the  decimal,  replied  "  yes."  Supposing 
the  parties  to  be  acting  in  good  faith,  there  would  be  no 
contract,  and  so  the  Court  held.1  It  is  true  that  the  offeree 
as  a  reasonable  man,  is  justified  in  supposing  that  the  offer  is 
$60,  because  the  answer  "yes"  to  such  a  question  would 
fairly  indicate  that  a  man  means  what  he  says,  but  the 
peculiarity  of  this  case  is,  that  the  offeror  is,  as  a  reasonable 
man,  fully  justified  in  his  supposition  that  his  affirmative 
reply  indicates  $160. 

If,  then,  we  are  to  find  the  equivalent  of  mutual  assent  in 
the  action  of  the  parties,  although  contrary  to  the  intent  of 
one  of  them,  this  action  must  be  of  such  a  character  as  not 
only  to  justify  the  party  relying  thereon,  in  the  reasonable 
belief  that  they  indicate  assent  on  the  part  of  the  actor,  but 
the  situation  must  involve  a  further  element,  namely,  that 
the  actor  himself  ought,  as  a  reasonable  man,  to  know  that 
his  actions  or  words  will  fairly  indicate  assent  on  his  part. 

These  general  principles  concerning  mutual  assent  are 
well  settled,  and  easily  comprehended,  but  difficulties  may 
arise  in  their  application.  Thus  it  probably  will  not  be  dis- 
puted that  there  is  no  mutual  assent  where  there  exists  a 
justifiable  mistake  made  by  one  party  as  to  the  person  with 
whom  he  is  contracting.  If  A  intends  to  contract  with  B, 
and  justifiably  supposes  he  is  so  doing,  but  it  turns  out  that 
the  other  party  is  C,  there  is  no  contract.  Thus  in  the  case 
of  Stoddard  v.  Ham,2  the  plaintiffs  supposed  that  they  were 

'Rupley  v.  Daggett  (1874)  74  111.  351.  2  (1880)  129  Mass.  383. 
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contracting  with  the  defendant,  although  their  dealings 
were  with  one  Leonard,  whom  they  believed  to  be  the 
agent  of  Ham.  It  developed  later  that  Leonard  was  acting 
for  himself  and  not  as  agent.  The  Court  there  held  that 
the  plaintiff's  mistake  was  not  reasonable  as  matter  of  fact, 
and  hence  that  there  was  a  contract  with  Leonard.  But  if 
the  situation  had  justified  the  mistake  there  would  clearly 
have  been  no  contract,  because  the  plaintiffs  had  no  inten- 
tion of  contracting  with  Leonard,  that  is,  with  the  person- 
ality before  them,  but  with  a  person  who  was  not  before 
them.  The  mistake,  then,  was  not  as  to  the  identity  of  the 
person  before  them,  as  they  had  no  thought  of  contracting 
with  him,  but  with  some  one  else. 

When  the  intent  exists  on  the  part  of  an  individual  to 
contract  with  the  personality  before  him,  no  mistakes  as  to 
qualities  or  characteristics  of  that  personality  can  prevent 
the  contract  from  arising.  Thus  the  erroneous  idea  that  the 
personality  is  Rich  Smith  and  not  Poor  Smith,  is  a  white 
man  and  not  black,  is  an  agent  and  not  a  principal,  will  not 
prevent  the  contract  from  arising.  Suppose  that  one  Poor 
Pape,  of  Dayton,  Ohio,  goesto  the  establishment  of  a  Boston 
merchant  and  introduces  himself  as  Rich  Pape,  who  is  a 
rich  man  and  brother  of  Poor  Pape,  the  man  presenting 
himself.  The  merchant,  believing  that  the  personality 
before  him  is  Rich  Pape,  agrees  to  send  an  assignment  of 
goods  addressed  to  Rich  Pape  at  Dayton,  Ohio.  Poor 
Pape  goes  to  another  merchant  in  Boston  and  introduces 
himself  as  Poor  Pape,  but  falsely  says  he  is  the  agent 
of  his  brother  Rich  Pape,  and  the  merchant  negotiates  with 
him  as  agent  and  agrees  to  send  the  goods  as  in  the  other 
case.  The  goods  are  sent  in  each  case  directed  to  Rich 
Pape  at  Dayton,  Ohio,  but  in  some  way  Poor  Pape  obtains 
possession  of  them  from  the  transportation  company  on  their 
arrival  at  Dayton. 

In  an  action  of  tort  to  recover  the  value  of  the  goods,  by 
each  merchant  against  the  transportation  company,  the 
first  merchant  should  fail  because  there  was  an  actual  con- 
tract with  Poor  Pape,  although  there  was  a  mistake  as  to 
his  identity.  The  merchant  intended  to  contract  with  the 
personality  before  him.  Therefore  the  defendant  had  de- 
livered the  goods  to  the  owner  and  was  justified  in  so  do- 
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ing.  The  second  merchant  has  a  cause  of  action,  because 
there  was  clearly  no  contract,  and  hence  the  delendant  com- 
pany did  commit  a  tort  in  delivering  to  Poor  Pape,  who  in 
that  case  was  not  the  owner.  The  merchant  did  not  intend 
to  contract  with  the  personality  before  him,  he  was  not  mis- 
taken in  regard  to  the  identity,  and,  as  there  was  in  reality 
no  agency,  there  could  be  no  contract.  This  result  was 
reached  by  the  Massachusetts  court,1  and  the  decision  was 
sound. 

But  in  the  case  of  Cundy  v.  Lindsay,2  the  Court  reached 
a  conclusion  which  seems  to  the  writer  to  be  in  conflict 
with  the  theory  of  Edmunds  v.  Transportation  Co.3  One 
Alfred  Blenkarn  wrote  from  London  to  Lindsay  &  Co. 
on  the  subject  of  the  purchase  from  them  of  goods  of  their 
manufacture.  His  letters  were  written  as  from  "  37  Wood 
Street,  Cheapside,"  where  he  pretended  to  have  a  ware- 
house, but  in  fact  occupied  only  a  room  on  the  top  floor, 
and  that  room,  though  looking  into  Wood  Street  on  one 
side,  could  only  be  reached  from  the  entrance  in  5  Little 
Love  Lane.  The  name  signed  to  these  letters  was  always 
signed  without  any  initial  as  representing  a  Christian  name, 
and  was,  besides,  so  written  as  to  appear  "Blenkiron  &  Co." 
There  was  a  highly  respectable  firm  of  W.  Blenkiron  & 
Son  carrying  on  business  in  Wood  Street— but  at  number 
123  Wood  Street,  and  not  at  37.  Messrs.  Lindsay,  who 
knew  the  respectability  of  Blenkiron  &  Son,  though  not  the 
number  of  the  house  where  they  carried  on  business, 
answered  the  letters  and  sent  the  goods  addressed  to 
"  Messrs.  Blenkiron  &  Co.,  37  Wood  Street,  Cheapside," 
where  they  were  taken  in  at  once.  The  invoices  sent  with 
the  goods  were  always  addressed  in  the  same  way. 

The  Court  held  that  there  was  no  contract  for  these 
goods,  and  hence  no  title  passed.  The  Lord  Chancellor 
(Lord  Cairns),  saying,  "  They  (the  jury)  have  found  that  by 
the  form  of  the  signatures  to  the  letters  which  were  written 
by  Blenkarn,  by  the  mode  in  which  his  letters  and  his  ap- 
plications to  the  respondents  were  made  out,  and  by  the 
way  in  which  he  left  uncorrected  the  mode  and  form  in 
which,  in  turn,  he  was  addressed  by  the  respondents;  that 

'Edmunds  v.  Merchants'  Despatch  Transportation  Co.  (1883)  135 
Mass.  283.        2  (1878)  L.  R.  3  A.  C.  459-        *  Supra. 
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by  all  those  means  he  led,  and  intended  to  lead,  the 
respondents  to  believe,  and  they  did  believe,  that  the  person 
with  whom  they  were  communicating  was  not  Blenkarn, 
the  dishonest  and  irresponsible  man,  but  was  a  well-known 
and  solvent  house  of  Blenkiron  &  Co.,  doing  business  in  the 
same  street.  My  Lords,  those  things  aie  found  as  matters 
of  fact,  and  they  are  placed  beyond  the  range  of  dispute  and 
controversy  in  the  case. 

"  If  that  is  so,  what  is  the  consequence  ?  It  is  that  Blen- 
karn— the  dishonest  man,  as  1  call  him — was  acting  here 
just  in  the  same  way  as  if  he  had  forged  the  signature  of 
Blenkirou  iv.  Co.,  the  respectable  firm,  to  the  applications 
for  goods,  and  as  if,  when,  in  return,  the  goods  were  for- 
warded and  letters  were  sent,  accompanying  them,  he  had 
intercepted  the  goods  and  intercepted  the  letters,  and  had 
taken  possession  of  the  goods,  and  of  the  letters  which  were 
addressed  to.  and  intended  for,  not  himself,  but  the  firm  of 
Blenkiron  Ac  Co.  Now,  mv  Lords,  stating  the  matter 
shortlv  in  that  way,  I  .isk  the  question,  how  is  it  possible  to 
imagine  that  in  that  state  of  things  any  contract  could  have 
arisen  between  the  respondents  and  Blenkarn, the dishi 
man?  Of  him  they  knew  nothing,  and  of  him  they  never 
thought.  With  him  they  never  intended  to  deal.  Their 
minds  never,  even  for  an  instant  of  time,  rested  upon  him, 
and  as  between  them  and  him  there  was  no  consensus  (>i 
mind  which  could  lead  to  any  agreement  or  any  contract 
whatever.  As  between  him  and  them  there  was  merely  the 
one  side  to  a  contract,  where,  in  order  to  produce  a  con- 
tract, two  sides  would  be  required.  With  the  firm  of 
Blenkiron  &  Co.,  of  course,  there  was  no  contract,  for  as  to 
them  the  matter  was  entirely  unknown,  and  therefore  the 
pretense  of  the  contract  was  a  failure." 

But  why  was  not  the  mistake  of  Lindsay  &  Co.  simply 
as  to  the  identity  of  the  writer  and  hence  similar  to  Ed- 
munds v.  Transportation  Co.?  It  was  clearly  their  inten- 
tion to  contract  with  the  writer  of  the  letter,  although  they 
were  mistaken  as  to  his  identity.  The  letter  was  not  a 
forgery,  although  intended  to  deceive.  Suppose  Blenkarn 
had  called  upon  Lindsay  &  Co.,  stating  that  he  was  of  the 
firm  of  Blenkiron  &  Son;  surely  a  contract  would  have 
arisen,  because  they  would  have  intended  to  contract  with 
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that  personality.  But  if  it  had  happened  that  Lindsay  was 
locked  in  his  office,  consisting  of  a  wooden  partition  half- 
way up  to  the  ceiling,  with  the  lock  out  of  order,  so  that 
he  conversed  with  Blenkarn  over  the  partition,  it  could 
surely  make  no  difference  that  he  failed  to  see  his  visitor, 
but  carried  on  his  negotiations  by  voice  separated  by  an 
inch  of  plank.  He  still  intended  to  contract  with  the  per- 
sonality with  whom  he  was  talking,  the  body  possessing  the 
voice.  But  suppose  that  personality  had  been  in  an  adjoin- 
ing room  filty  feet  off,  and  the  conversation  had  been  by 
telephone;  or,  further,  imagine  that  both  had  been  skilled 
telegraphers,  and  had  communicated  by  operating  tele- 
graphic instruments  instead  of  the  telephone,  how  can  that 
change  the  matter?  In  each  case  the  intent  is  to  commu 
nicate  with  the  personality  operating  the  voice,  the  tele- 
phone, the  telegraph  instrument  or  the  pen  that  writes  the 
letter.  Lindsay  &  Co.  were  mistaken  as  to  the  identity  of 
the  person  who  wrote  the  letter,  but  they  certainly  did 
intend  to  contract  with  the  writer.  It  seems  to  me  that  a 
contract  did  arise,  and  that  the  Court  was  not  justified  in  its 
conclusion. 

When  there  has  been  such  a  mistake  that  no  contract 
arises,  it  is  a  self-evident  proposition  that  neither  party  is 
bound.  Consequently,  if  one  of  the  parties  is  mistaken  as 
to  a  material  fact,  it  is  clear  that  he  cannot  hold  the  other 
party,  even  though  he  concludes  that  it  would  benefit  him 
to  keep  to  the  arrangement  in  spite  of  his  mistake.  Thus, 
A  offers  to  sell  B  his  horse,  meaning  a  red  horse.  B  sup- 
poses W's  white  horse  is  intended,  and  replies  that  he 
accepts  the  offer.  B  discovers  his  mistake,  but  concludes 
that  he  would  like  to  have  the  red  horse.  If  A  declines  to 
deliver  the  red  horse,  he  is  certainly  not  liable,  because 
there  never  was  a  contract,  and  hence  neither  was  ever 
bound.  B  cannot  decide  that  he  does  not  mind  the  mis- 
take, and  will,  therefore,  make  it  a  contract,  because  the 
obligation  of  contract  is  annexed  to  the  acts  of  the  parties 
by  law  and  not  at  the  will  of  the  parties.  A  failure  to 
observe  this  principle  was  made  by  the  Illinois  court  in  the 
case  of  Maclay  v.  Harvey.1  That  case  involved  no  ques- 
tion of  mistake,  but  nevertheless  illustrates  the  point  now 

1  (1878)  90  111.  525. 
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suggested.  In  that  case  Harvey  had  sent  Maclay  an  offer 
by  letter,  calling  for  an  answer  "  by  return  mail."  A  pro- 
posed acceptance  was  written  promptly,  and  delivered  to  a 
boy  for  mailing.  Through  the  neglect  of  the  boy  the  reply 
was  not  mailed  until  t  ■■  -  later. 

The  Court,  with  a  dissenting  opinion,  held  that  there  was 
no  contract,  but  both  the  majority  and  minority  opinions 
made  the  case  turn  upon  a  question  of  waiver.  The  major- 
itv  opinion,  rctcrrmg  to  the  delayed  reply,  said,  "Appellee 
was,  therefore,  under  no  obligation  to  regard  the  contract 
as  closed.  Me  might,  it  is  true,  have  done  so,  but  he  was 
not  legally  bound  in  that  respect."  And  further  down, 
referring  again  to  the  delay,  the  Court  s;,\  5.  ••  If  was  incum- 
bent upon  her  (the  plaintiff),  before  assuming  that  appellee 
waived  this  objection,  to  ascertain  that  he  in  lact  did  - 

The  dissenting  opinion,  freeing  that  the  reply 

was  too  late,  continues,  "  The  point  on  which  1  differ  from 
my  brethren  is  this:  I  think  the  evidence  tends  to  show 
that  he  did.  in  fact,  waive  the  delav  ;  that  he  did  in  fact 
treat  '  the  postal  card  as  the  consummation  of  a  contract '; 
that  he  did  regard  the  contract  as  closed." 

There  was  no  pretense  in  this  case  that  the  delayed 
replv  was  accepted  as  a  new  offer. 

One  would  suppose  that,  when  the  replv  was  mailed, 
there  either  was  or  was  not  a  contract,  and  that  the  law 
would  settle  the  question  ;  but  it  would  seem  from  this  case 
that  the  question  of  contract  or  no  contract  was  not  settled 
at  that  point,  was  not  dependent  upon  the  rules  of  law,  but 
upon  the  subsequent  desire  of  the  offeror.  This  seems  to 
be  a  most  surprising  result,  and  very  clearly  wrong. 

The  assent  of  the  parties  is  only  one  of  the  initial  steps. 
When  the  parties  have  taken  the  necessary  steps,  i.  e.,  fur- 
nished mutual  consent  and  consideration,  it  is  the  law 
which  attaches  the  obligation  ;  and  without  each  one  of 
these  essential  steps  the  obligation  is  not  attached,  and  there 
is  no  such  thing  as  "waiving"  by  one  of  the  parties,  an 
essential  element.  The  contract  either  does  or  does  not 
arise  at  a  given  point  irrespective  of  the  wishes  of  the  par- 
ties, and  it  is  very  clear  that,  in  a  bilateral  contract,  both 
parties  are  bound  at  a  given  point,  or  neither  is ;  yet  the 
Court,  in  Maclay  v.  Harvey,  seems  to  think  it  possible  that 
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one  party  may  or  may  not  be  bound,  at  the  whim  of  the 
other. 

While  "mutual  assent"  is  one  of  the  requisites  of  con- 
tract, it  merely  means  that  the  parties  originally  desire  the 
obligation  of  contract  to  attach  to  their  acts.  When  once 
these  acts  are  performed,  there  does  not  seem  to  be  any 
difference  in  this  respect  between  the  obligation  of  Tort 
and  Contract.  In  Tort  the  law  annexes  to  certain  actions 
an  obligation,  namely,  to  pay  damages.  In  Contract1  the 
law  annexes  to  certain  other  actions  an  obligation,  namely, 
contract. 

Many  of  the  erroneous  notions  which  exist  concerning 
the  doctrines  of  contract  arise  from  giving  too  great  im- 
portance and  weight  to  the  feature  of  consent. 

Clarence  D.  Ashley. 

See   Langdell,  i  Harvard  Law  Review,  page  56,  note  1. 
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I. 

Section  3  of  this  Act  provides  as  follows : 

"  A  contractor,  sub-contractor,  laborer  or  material  man,  who  performs 
labor  or  furnishes  materials  for  the  improvement  of  real  property  with  the 
consent  or  at  the  request  of  the  owner  thereof,  or  his  agent,  contractor  or 
sub-contractor,  shall  have  a  lien  for  the  principal  and  interest  of  the  value 
or  the  agreed  price  of  such  labor  or  materials  upon  the  real  property  im- 
proved or  to  be  improved  and  upon  such  improvement  from  the  time  of 
filing  a  notice  of  such  lien  as  prescribed  in  this  Article." 

The  Act  of  1885  (Chap.  342),  which  has  been  replaced 
by  the  Act  of  1897,  provided  for  a  mechanic's  lien  where 
the  improvement  was  made  "  with  the  consent  of  the 
owner"  (Sec.  1). 

The  judicial  construction  of  the  term  "  consent  "  in  these 
Acts  has  presented  the  chief  difficulty  in  this  branch  of  the 
law.  Able  judges  have  expressed  views  of  the  meaning  of 
this  word  which  are  diametrically  opposed  to  each  other. 
Mr.  Justice  Patterson,  writing  for  the  Appellate  Division  in 
the  First  Department  in  1899,  said 

"The  true  test  is  *  *  *  Has  the  owner  given  his  consent  in  such  a 
manner  as  to  bind  him  within  recognized  principles  of  equity." 

Mr.  Justice  Williams,  for  the  Appellate  Division  in  the 
Fourth  Department,  in   1901,  said:3 

'•  The  consent  .*     *     *     is  a  statutory  one  which  is  in   no   sense  to  be 
determined  upon  principles  of  equity." 

Both  judges  were  engaged  in  expounding  and  applying 
the  rule  of  the  Court  of  Appeals  on  the  point;  both  decisions 
were  reversed  in  that  Court,  the  former  in  its  entirety,4  the 
latter  in  its  larger  part.5 

'Session  Laws  1897,  Chap.  418,  Art.  I. 

2  National  Wall  Paper  Co.  v.  Sire,  37  App.  Div.  405,  408. 

3 Rice  v.  Culver,  57  App.  Div.  552,  557. 

*  National  Wall  Paper  Co.  v.  Sire,  (1900)  163  N.  Y.  122. 

5  Rice  v.  Culver,  (1902)  172  N.  Y.  60. 
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While  it  is  obvious  for  several  reasons  that  the  Court  of 
Appeals  has  not  yet  settled  upon  a  construction  of  this 
term  which  could  be  regarded  as  final,  yet  it  was  assumed 
that  in  the  process  of  definition  by  exclusion  it  had  deter- 
mined the  boundaries  of  consent  on  one  side,  for  it  had 
said : x 

"  Consent  is  not  a  vacant  or  neutral  attitude  *  *  *  It  is  affirmative 
in  its  nature." 

and  it  had  held,  therefore,  in  several  cases2  that  mere  know- 
ledge of  the  improvement  as  it  proceeded  and  failure  to  object  did 
not  constitute  consent.  But  even  that  part  of  the  definition 
is  now  doubted,  for,  in  a  case  in  that  Court,  just  reported, 
where  it  appeared  that  an  improvement  had  been  made  by 
direction  of  a  prospective  tenant  pending  negotiations  for 
a  lease  which  was  subsequently  executed,  the  Court  says,3 
in  the  prevailing  opinion  : 

"  A  Trial  Court  might  have  found  that  the  appellant  [lessor]  being  in 
control  and  possession  of  his  lands  knowingly  suffered  beneficial  improve- 
ments to  be  made  upon  it." 

and  it  held  that  to  be  consent. 

Without  multiplying  instances  it  must  be  clear  that  the 
difficulty  with  the  construction  of  the  term  is  great.  To 
the  writer  of  this  article  it  seems  that  a  large  part  of  the 
difficulty  has  arisen  from  fixing  the  gaze  of  court  and  coun- 
sel too  closely  upon  the  word  "consent  "  in  the  statutes  and 
thus  overlooking  the  entire  phrase  "  consent  of  the  owner" 
If  it  is  possible  to  determine  readily  which  one  of  the  various 
owners  mentioned  in  the  statute  is  the  owner  whose  consent 
is  contemplated,  it  may  be  found  that  the  construction  of 
the  term  "  consent"  is  then  clear. 

The  meaning  of  the  Act  is  to  be  ascertained,  not  from 
a  single  expression,  but  from  all  its  provisions.4  The 
attempt  will  therefore  be  made  to  determine  from  other 
provisions  of  the  statute  touching  on  that  point  which  one  of 

1  DeKlyn  v.  Gould,  (1901)  165  N.  Y.  282. 

2Cowen  v.    Paddock,  (1893)    137    N.    Y.  188;  Spruck  v.  McRoberts, 
(1893)  139  N.  Y.  193  semble;      Vosseller  v.   Slater,  (1900)  163  N.  Y.  564 
DeKlyn  v.  Gould,  (1901)  165  N.  Y.  282. 

3  Rice  v.  Culver,  (1902)  173  N.  Y.  60,  66. 

*  Kelly  v.  Bloomingdale,  (1893)  139  N.  Y.  343  ;  Clark  v.  Devoe,  (1891) 
124  N.  Y.  120  ;  Fox  v.  International  Co.,  (1899)  41  App.  Div.  140. 
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the  various  owners  whom  it  mentions  is  the  owner  whose 
consent  is  required. 

In  pursuing  this  inquiry  it  will  promote  clearness  of 
thought  to  consider  the  statute  in  connection  with  a  con- 
crete case.  The  courts  always  do  so  of  necessity.  The 
true  meaning  of  a  statute,  or  for  that  matter  of  any  writing, 
appears  only  when  translated  into  the  terms  of  a  case. 

One  of  the  commonest  cases  is  that  where  an  owner  in 
fee  leases  to  a  tenant  who  covenants  to  improve.  As 
applied  to  this  case  the  question  will  be:  Is  it  the  owner  of 
the  reversion,  or  is  it  the  owner  of  the  term  whose  consent 
is  required  by  the  statute? 

Undoubtedly  there  is  an  impression  afloat  in  the  minds 
of  New  York  lawyers  that  the  estates  of  both  owners  are 
subject  to  the  lien  in  the  concrete  case  stated  above.  And 
this  impression  finds  support  in  one  decision1  of  the  Appel- 
late Division  in  the  Second  Department,  though  the  point 
has  not  been  expressly  decided  in  the  Court  of  Appeals. 
But  it  must  be  borne  in  mind  that,  independently  of  statute, 
there  can  be  no  such  lien,2  and  that,  if  it  is  desirable  to 
fasten  it  upon  the  reversion,  "it  is  better,"  as  the  Court  of 
Appeals  said3  of  a  former  lien  law,  "  to  leave  any  ameliora- 
tion or  improvement  of  the  law  which  may  be  needed  to 
the  Legislature  than  by  a  forced  and  unnatural  construction 
of  the  language  used  in  this  Act  to  seek  for  a  legislative 
purpose  not  apparently  expressed." 

II. 
Section  i  of  the  statute,  which  purports  to  define  the 
"  owner,"  is  apparently  capable  of  three  constructions. 
Without  doing  much  violence  to  the  language,  it  may 
mean,  in  the  concrete  case  stated  above,  (i)  the  reversioner, 
(2)  the  tenant,  or  (3)  both.  This  obviously  gives  little  aid 
in  determining  the  true  construction,  and  so  it  is  necessary 
to  look  further  into  the  statute. 

Section  8  of  the  statute  provides  as  follows  : 
"  A  statement  of  the  terms  of  a  contract  pursuant  to  which  an  im- 
provement of  real  property  is  made,  and  of  the  amount  due  or  to  become 
due  thereon,  shall  be  furnished  upon  demand  by  the  owner  or  his  duly 
authorized  agent  to  a  sub-contractor,  laborer  or  material  man." 

Hilton  v.  Murray.  (1900)  47  App.  Div.  289. 

2Tubridy  v.  Wright,  (1895)  144  N.  Y.  519. 

3  Per  Earl,  J.,  in  Cornell  v.  Barney,  (1884)  94  N.  Y.  394,401. 
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And  this  section  further  provides   a   penalty   for   refusal 
or  failure  to  comply  with  the  demand. 

It  seems  obvious  that  such  a  statement  could,  in  the 
ordinary  case,  be  furnished  only  by  the  person  who  is  him- 
self a  party  to  the  contract  for  the  improvement,  or,  in  the 
concrete  case  stated  above,  by  the  tenant  only  and  not  by 
the  reversioner.  It  is  apparent  that  in  many,  if  not  most, 
cases  the  reversioner  would  have  no  means  of  ascertaining 
the  terms  of  the  contract,  and  it  must  be  a  rare  case  in 
which  he  could  ascertain  "  the  amount  due  or  to  become 
due  thereon."  If  the  term  owner  is  construed  as  meaning 
the  tenant  only,  the  provision  is  clear  and  equitable. 

Consider,  now,  the  consequences  of  any  other  construc- 
tion. If  "owner"  in  this  case  means  the  reversioner,  a 
penalty  is  imposed  for  the  failure  to  perform  an  act  which, 
in  the  nature  of  things,  will  be  in  most  cases  impossible 
to  perform.  This  would  be  a  manifest  injustice,  and  a 
construction  of  a  statute  which  works  injustice  is  to  be 
avoided.1  If,  again,  it  means  both  the  tenant  and  the 
reversioner,  and  the  demand  is  made  on  both  and  rejected, 
by  the  tenant  wilfully,  and  by  the  reversioner  because  of 
the  impossibility  of  performance,  the  reversioner  is  still 
subject  to  the  penalty  because  of  the  act  of  his  tenant, 
whose  conduct  is  beyond  his  control.  Lord  Coke  said  : 
"■  Lex  neminem  cogit  ad  impossibilia  peragenda" ;  but  here,  if 
the  plain  construction  of  this  section  is  abandoned  and  a 
"forced  and  unnatural"  one  adopted,  the  law  punishes  the 
reversioner  for  his  failure  to  accomplish  the  impossible. 

There  is  no  reported  case  in  which  the  Court  has  con- 
sidered this  section  of  the  Act,  but  it  would  seem  to  be  an 
affront  to  intelligence  to  assume  that  any  court  can  con- 
strue the  word  "owner"  here  as  meaning  any  owner 
except  the  owner  who  contracts  for  the  work ;  in  other 
words,  the  owner  of  the  term  in  the  concrete  case  under 
consideration,  and  not  the  owner  of  the  reversion. 

Section  15  of  the  Act  invalidates  certain  assignments  of 
contract  for  an  improvement  of  real  estate  or  of  the  moneys 
due  thereunder,  and  orders  "  drawn  by  the  contractor  or 

1  Polhemus  v.  Fitchburg  R.  R.  Co.,  (1890)  123  N.  Y.  502,  509;  Hayden 
v.  Pierce,  (1895)  144  N.  Y.  512,  516  ;  O'Grady  v.  N.  Y.  Mut.  &c.  Co.,  (1897) 
16  App.  Div.  567,  571. 
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sub-contractor  upon  the  owner  of  such  real  property  for 
the  payment  of  such  money."  It  must  be  plain,  under  this 
section  of  the  Act,  that  the  word  "  owner  "  means  the  owner 
who  has  contracted  for  the  improvement,  for  it  cannot  be 
supposed  that  the  mechanic  will  draw  an  order  for  pay- 
ment of  the  contract  price  on  any  other  owner  who  is 
a  stranger  to  the  contract.  No  person  but  the  owner 
who  contracts  can  have  in  his  hands  a  fund  applicable  to 
the  contract,  and  no  order  not  drawn  on  that  fund  can 
operate  as  an  assignment,  or  have  any  legal  effect  whatso- 
ever merely  as  an  order.  Unless  so  drawn,  it  would  be  a 
legal  nullity  if  the  statute  did  not  exist,  and  it  is  absurd  to 
suppose  that  the  statute  is  directed  to  destroying  that 
which  is  already  without  legal  force.  But  besides  this, 
the  statute  contemplates  the  validating  of  such  an  order  by 
the  act  of  the  mechanic  or  his  assignee  in  filing  certain 
papers.  If  this  means  that  the  order  is  to  be  validated  as 
against  the  owner  of  the  reversion,  then  the  statute  takes 
his  property  without  due  process  of  law.  If,  on  the  other 
hand,  the  owner  is  the  owner  of  the  term  who  enters  into 
the  contract  for  repairs,  the  statute  is  valid  and  its  purpose 
equitable,  and  "owner"  in  this  section,  as  in  Section  8, 
means,  in  the  concrete  case  under  consideration,  not  the 
owner  of  the  reversion,  but  the  owner  of  the  term. 

In  Section  II,  affording  protection  to  an  "owner"  who 
pays  a  contractor  in  good  faith,  and  before  notice  of  a  lien 
filed,  and  in  Section  14,  affording  protection  to  an  "  owner  " 
who,  without  notice  of  an  assignment  of  lien,  pays  the  lienor, 
a  like  construction  must  be  adopted  for  like  reasons. 

III. 

Now  consider  a  further  consequence  of  holding  that 
the  term  "  owner  "  in  the  statute,  as  applied  to  the  concrete 
case  under  consideration  means,  not  the  owner  of  the  term, 
but  the  owner  of  the  reversion. 

The  manifest  purpose  of  the  statute  is  to  afford  the 
utmost  protection  to  the  day-laborer.  He  is  entitled  to  pri- 
ority, without  reference  to  the  time  when  he  files  his  lien 
(Section  12),  and  the  Legislature,  in  its  special  care  for  the 
day-laborer,  put  this  provision  into  the  act  a  second  time  in 
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1898  (Section  24),  perhaps  because  it  doubted  if  its  language 
in  1897  was  strong  enough.  How,  then,  does  the  day- 
laborer  fare  under  this  construction  ? 

Returning  for  a  moment  to  Section  3  of  the  Act,  quoted 
at  the  beginning  of  this  article,  it  will  be  seen  that  the 
laborer  has  a  lien  under  this  Act,  and  he  has  no  lien  other- 
wise, if  he  performs  work  in  improving  real  property  "  with 
the  consent  or  at  the  request  of  the  owner  thereof,  his  agent, 
contractor,  or  sub-contractor."  But  in  the  case  we  are  con- 
sidering the  owner  of  the  reversion  has  no  contractor  nor 
sub-contractor.  The  only  owner  who  has  a  contractor  or 
sub-contractor  is  the  tenant,  owner  of  the  term. 

Furthermore,  the  consent  and  request  mentioned  in  this 
Act  is  plainly  something  real  and  not  fictitious.  If  the  mere 
general  consent  of  the  owner  to  the  performance  of  the  work 
was  sufficient  to  give  a  right  of  lien  to  the  laborer,  the  con- 
tractor and  sub-contractor  would  have  been  omitted  from 
the  category  of  persons  whose  consent  is  necessary.  Force 
must  be  given  to  all  the  words  in  the  Act.  and  the  only  way 
in  which  to  give  force  to  the  words  "  contractor  or  sub- 
contractor "  in  this  Section  is  to  hold  that  they  are  inserted 
in  this  category  because  actual  consent  or  actual  request 
running  immediately  to  the  mechanic  is  necessary. 

It  might,  perhaps,  be  held  that  if  the  owner  of  the  rever- 
sion is  the  owner  whose  consent  is  material,  his  general 
consent  may  be  deemed  to  run  to  the  tenant's  contractor; 
but  the  contractor's  consent  can  give  the  laborer  no  right 
of  lien  against  the  estate  of  the  owner  of  the  reversion, 
for  the  contractor  is  not  "Aw"  contractor,  but  the  tenant's 
contractor. 

This  construction  then  cuts  off  the  laborer,  who  appears 
to  be  the  object  of  special  solicitude  on  the  part  of  the  Leg- 
islature, while  caring  for  the  contractor,  whose  rights  were 
to  be  postponed  to  those  of  his  employees.  It  cannot  be 
supposed  that  any  such  result  was  intended,  and  no  court  has 
yet  so  held.  If,  on  the  contrary,  the  word  "  owner  "  means, 
in  the  case  under  consideration,  the  owner  of  the  term,  then 
the  contractor  is  "  his  "  contractor,  and  the  smaller  persons, 
sub-contractors,  material-men  and  laborers,  have  their  lien 
against  the  term;  the  contractor  is  not  preferred  to  the 
laborer,   but   the    laborer  to    the   contractor,   as  the   law 
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intended  ;  and  a  construction  leading  to   absurdity  and  in- 
equity is  avoided. 

These  various  considerations  lead  to  the  conclusion  that 
the  word  "  owner,"  in  the  concrete  case  under  consideration, 
must  be  construed  as  meaning  owner  of  the  term,  and  not 
owner  of  the  reversion. 

IV. 

In  order  to  make  sure  that  this  interpretation  is  right,  it 
must  be  tested  as  applied  to  one  more  case,  and  for  that  pur- 
pose it  will  be  convenient  to  take  the  case  of  the  owner  in 
fee  who  leases  for  years  and  covenants  by  the  lease  to  make 
repairs  during  the  term. 

The  lessor  in  this  case  can  comply  with  Section  8  of  the 
Act,  for  he  makes  the  contract  for  repairs  and  pays  for  them; 
he  therefore  can  supply  the  "  terms  of  the  contract"  and 
a  statement  of  "  the  amount  due  or  to  become  due  thereon." 
He  is  now  plainly  the  "  owner  "  aimed  at  in  Sections  1 1  and 
14  of  the  Act,  for  he  is  the  person  who  pays  for  the  work 
and  needs  the  protection  of  the  proviso  of  the  statute  in  case 
of  payment  before  notice  of  lien,  and  in  case  of  payment  to 
the  lienor  before  notice  of  assignment.  He  is  the  person 
contemplated  by  Section  15,  for  it  is  upon  him  that  orders 
for  payment  would  be  drawn  by  a  contractor.  And  for  all 
these  reasons  he  is  the  only  "owner''  to  whom  the  Act  is 
applicable  in  this  case.  Section  3  of  the  Act  now  fits  him 
and  does  not  fit  the  lessee ;  exactly  as,  in  the  case  first  put, 
it  fits  the  lessee  and  does  not  fit  the  reversioner. 

The  consideration  of  these  two  classes  of  cases  leads 
naturally  to  the  conclusion  that  the  respect  in  which  they 
differ  supplies  the  basis  for  the  true  construction  of  this 
Act.  This  difference  between  them  is  merely  that  in  the 
first  case  the  lessee  made  the  contract  for  the  improvement, 
and  in  the  second  the  lessor.  In  the  first  case  the  improve- 
ment was  made  "  with  the  consent  or  at  the  request  "  of  the 
one  ;  in  the  second,  of  the  other. 

The  "apparent  carelessness  which  has  marked  much 
of  the  legislation  on  this  subject  "  has  been  judicially  recog- 
nized,1 and  the  present  Act  is  no  exception  in  this  respect. 

'Per  Dwight  P.  J.  in  Matter  of  Dean  (1894)  83  Hun,  413,  415. 
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But  in  Sections  8  and  15  of  the  Act  the  construction 
of  the  term  owner  is  unequivocal  and  substantially  so 
in  Sections  1 1  and  14,  and  it  follows  that  the  same  word 
used  elsewhere  in  the  Act  must  have  the  same  meaning 
wherever  it  occurs,  so  far  as  that  is  practicable,1  while,  if 
this  construction  is  applied  to  the  whole  Act,  all  its  provi- 
sions are  clear.  "  Consent  or  request  of  the  owner,"  then, 
means  "express  or  implied  contract  with  the  owner,"  or, 
more  shortly,  "  contract  with  the  owner  ''—an  apt  conclu- 
sion, and  one  which  gives  force  to  every  word  of  the  Act 
and  does  violence  to  none. 

That  this  conclusion  indicates  that  the  learned  revisors 
and  the  Legislature  failed  to  express  themselves  secundum 
artem  in  the  most  concise  language  is  of  no  moment.  Few 
legislative  acts  can  stand  that  test.  The  revisors  doubtless 
knew  that  there  are  two  kinds  of  contracts,  one  based  on 
consent,  called  express  contracts,  and  another,  called  implied 
contracts,  of  which  the  common  type  is  presented  by  a  mere 
request  to  perform.  Instead  of  using  the  terms  express 
or  implied  contract,  they  have  recited  the  distinguishing 
features  of  the  two  kinds  of  contract,  thinking,  perhaps, 
thereby  to  render  their  meaning  clearer  to  common  under- 
standings and  leaving  the  legal  meaning  to  the  courts. 

One  thing  more  supports  this  construction.  If  the 
term  "request"  means  implied  contract,  as  was  held2  of 
the  similar  word  "direction  "  in  construing  a  former  act, 
and  the  word  "  consent  "  does  not  mean  express  contract,  but 
something  different,  then  the  case  of  work  done  under  an 
express  contract  has  been  omitted  from  the  Act,  and  it 
affords  no  relief  in  the  largest  class  of  cases  to  which  it  has 
been  assumed  that  it  applies.  But  the  courts  have  always 
held  the  other  way,  and  the  provision  enabling  the  sub- 
contractor to  demand  of  the  owner  a  "statement  of  the 
the  terms  of  the  contract"  supports  that  holding,  and  leads 
to  the  conclusion  that  the  "  terms  of  the  contract  "  and 
"  consent'' are  used  in  the  statute  interchangeably,  meaning 
express  contract. 

1  Browne  v.  Paterson  (1899)  36  App.  Div.  167,  173. 
2Knapp  v.  Brown,  (1871)  45  N.  Y.  207,  211  ;  Muldoon  v.  Pitt  (1873) 
54  N.  Y.  269,  272. 
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The  questions  propounded  in  this  article  are  thus 
answered.  In  the  phrase  "  with  the  consent  or  at  the 
request  of  the  owner,"  the  term  "  owner  "  means  the  owner, 
of  whatever  estate,  who  actually  contracts  for  the  improve- 
ment, and  the  words  consent  and  request  mean  contract,  ex- 
press or  implied,  or  contract  merely. 

None  of  the  considerations  leading  to  these  conclusions 
is  adverted  to  in  any  reported  decision  under  the  Act  of 
1897.  There  is  but  one  case  where  the  Court  in  its  opinion 
deals  at  all  with  the  question  of  the  meaning  of  the  term 
owner,  and  in  that  case  the  Court  held  that  it  meant  two 
different  things,  an  instance  of  unusual  interpretation,  for 
which  no  precedent  was  cited  and  perhaps  none  exists. 
In  one  decision  only,  under  the  Act  of  1885,  did  the  Court 
consider  the  meaning  of  the  term  owner,  and  it  there  said1 
merely  that  a  vendor  who  had  let  a  vendee  into  possession 
under  an  executory  contract  of  sale  was  owner  by  the 
express  terms  of  the  statute,  and  therefore  his  estate  was 
subject  to  a  lien  for  improvements  made  by  the  vendee.  It 
is  of  interest  to  note  that  the  same  Court,  construing  a  sim- 
ilar provision  in  an  earlier  statute,  reached  the  opposite  con- 
elusion  and  determined  that  there  could  be  no  lien  against 
the  interest  of  an  owner  who  had  not  contracted  for  the 
improvement.2 

If  the  interpretation  of  the  statute  suggested  in  this 
article  is  required  by  the  canons  of  construction,  affords  the 
only  clear  and  certain  rule  of  decision  and  the  only 
relief  to  day-laborers  in  an  important  class  of  cases,  it  can 
be  no  objection  that  it  deprives  contractors  of  a  part 
of  the  security  which  it  has  been  assumed  they  derive 
from  it.  Their  position  is  no  worse  than  it  was  under  the 
New  York  County  Lien  Law  prior  to  the  Act  of  1885,  and 
if  further  relief  is  desirable  in  their  interest,  they  should 
apply,  not  to  the  body  which  interprets  laws,  but  to  the 
body  which  makes  them. 

Henry  W.  Hardon. 


'Schmalz  v.  Mead,  (1891)  125,  N.  Y.  188,  192. 
2Knapp  v.  Brown  (1871)  45  N.  Y.  207,  212. 
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To  the  student  of  the  law  the  contemplation  of  Marshall's 
lofty  character  is  an  inspiration  and  the  study  of  his 
masterly  judgments  an  education.  And  yet  how  little  is 
known  by  the  people  at  large  of  the  man  to  whom  more 
than  to  any  other,  save  Washington,  is  due  the  credit  of 
laying  broad  and  deep  the  foundations  of  the  Union !  The 
lesson  of  his  great  career  should  be  taught,  not  only  in  the 
law  schools  and  colleges,  but  in  the  public  schools  as 
well. 

John  Marshall  was  born  October  24,  1755.  He  died 
July  6,  1835,  in  the  eightieth  year  of  his  age.  He  was  edu- 
cated at  home  under  the  direction  of  his  father,  who  was  a 
planter  and  surveyor.  In  September,  1776,  he  entered  the 
army  of  the  Revolution  and  remained  in  the  service  until 
1781.  In  1782  he  was  elected  to  the  Legislature  of  Virginia, 
and  in  the  autumn  of  the  same  year  was  chosen  a  member 
of  the  Executive  Council.  In  1784  he  resigned  his  seat  in  the 
Executive  Assembly  and  came  to  the  bar,  where  he  re- 
mained until  1797,  when,  with  Mr.  Pinckney  and  Mr.  Gerry, 
he  went  on  a  mission  to  France.  In  1799  he  was  elected  to 
Congress.  At  the  close  of  the  first  session  he  accepted 
the  portfolio  of  state  and  remained  in  that  office  until  Feb- 
ruary 4,  1801,  when  he  took  his  seat  as  Chief  Justice,  which 
office  he  retained  until  his  death,  thirty-four  years  after- 
ward. At  the  age  of  seventy-four  he  served  with  Madison 
and  Monroe  as  a  member  of  the  Virginia  Constitutional 
Convention.  This  brief  statement  contains  all  of  the  salient 
features  of  his  career. 

That  stirring  incidents  are  few  is  evident.  This  must 
always  be  so  in  the  life  of  a  judge,  no  matter  how  eminent. 
He  is  withdrawn  from  events  of  large  magnitude.  He 
necessarily  leads  the  life  of  a  recluse.  He  becomes  an  in- 
vestigator, a  patient  student  of  the  science  of  law.  His 
fame  rests  not  on  the  "  arduous  greatness  of  things  done," 
but  upon  things  written  and  spoken.  The  reputation  of  a 
great  jurist,  like  that  of  a  great  author,  must  be  looked  for  in 
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his  published  works.  The  lives  of  such  men  are  eventless 
and  common  place  from  the  point  of  view  of  the  historian  and 
biographer,  but  their  beneficent  influence  upon  the  country 
fortunate  to  possess  them  is  more  lasting  than  that  of  the 
soldier  or  statesman  whose  life  scintillates  with  political  and 
martial  electricity. 

Perhaps  the  most  conspicuous  service  which  Marshall 
rendered  outside  the  field  of  judicial  labor  was  as  envoy  to 
France  in  the  autumn  of  1797.  We  had  concluded  a  treaty 
with  England,  thus  exciting  the  animosity  of  the  Directory 
and  of  a  large  and  vociferous  party  at  home,  whoseadmiration 
for  France  was  only  paralleled  by  their  dislike  of  England. 
It  is  difficult  to  quarrel  with  the  generous,  but  unreasoning, 
sentiment  which  induced  many  impulsive  patriots  to 
espouse  the  cause  of  our  revolutionary  ally  in  her  struggle 
with  our  ancient  foe.  Sentiment,  sympathy,  gratitude  and 
revenge  united  to  place  America  by  the  side  of  France. 

The  government  had  wisely  proclaimed  a  policy  of 
"  neutrality"  in  the  pending  European  contest,  but  this  did 
not  suit  the  young  and  ardent  Jacobins  on  this  side  the  sea, 
who  shouted  for  war — war  against  England,  war  for  France. 

At  this  time,  when  the  air  was  surcharged  with  war  like 
energy,  came  the  Minister  of  the  Directory — Citizen  Genet, 
one  of  those  spluttering  meteors  which  zigzagged  at  inter- 
vals across  the  lurid  sky  of  the  Revolution  and  plunged 
with  a  final  splash  and  sizzle  into  the  ocean  of  oblivion. 
Mistaking  the  blatant  huzzas  of  the  mob  for  the  calm  judg- 
ment of  the  Nation,  Genet  proceeded  upon  the  theory  that 
he  could  ignore  the  officers  of  state  and  deal  directly  with 
the  people.  He  enlisted  men  for  the  French  armies,  sanc- 
tioned the  fitting  out  of  privateers  to  prey  upon  our  com- 
merce, and  conducted  himself  as  if  he  were  the  leader 
of  a  victorious  party  dictating  terms  to  the  vanquished. 

The  minister  whom  we  had  sent  to  France  was  insulted 
and  ordered  out  of  the  country.  The  situation  was  intol- 
erable and  such  that  the  slightest  mistake  of  the  adminis- 
tration might  plunge  the  country  into  war.  At  this  crisis 
President  Adams  sent  three  envoys,  John  Marshall,  Charles 
C.  Pinckney  and  Elbridge  Gerry,  to  France  for  the  purpose 
of  arranging  a  convention  which  should  put  an  end  to  the 
insolence  we  had  endured  at  the  hands  of  the  Directory  and 
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secure  indemnity  for  the  damage  our  commerce  had  suffered 
from  French  privateers.  The  commissioners  landed  in  Oc- 
tober, and  from  that  time  until  the  following  June  they  were 
ignored,  snubbed,  browbeaten  and  insulted  in  a  manner 
which,  as  individuals,  they  would  not  have  tolerated  for  a 
moment,  but  which  they  endured  with  unwavering  dignity 
and  calm  patience,  in  order  that  their  country  might  be 
spared  the  perils  of  another  war. 

Marshall,  the  plain,  direct,  chivalrous  country  gentle- 
man, who  knew  no  policy  but  that  of  honesty,  and  who  spoke 
no  language  but  that  of  truth,  was  pitted  against  Talley- 
rand, the  most  unscrupulous  and  accomplished  diplomatist 
of  the  age,  with  the  possible  exception  of  Prince  Metternich. 
What  a  contrast,  Marshall  and  Talleyrand !  Marshall,  the 
pure  and  disinterested  patriot.  Talleyrand,  the  dissolute 
and  licentious  intriguer,  who  had  served  and  betrayed,  and 
was  to  continue  to  serve  and  betray,  every  government 
from  Bourbon  to  Directory  and  emperor,  and  back  again  to 
king. 

The  commissioners  were  not  officially  recognized,  and 
the  most  astonishing  demands  were  made  upon  them  by 
Talleyrand  as  a  condition  precedent  to  their  recognition. 
If  these  were  refused,  war  was  threatened,  with  Napoleon 
at  the  head  of  the  armies  of  France.  Talleyrand  even  went 
so  far  as  to  assert  that  the  great  majority  of  American  citi- 
zens were  opposed  to  the  course  adopted  by  the  commission 
and  would  resent  it  at  the  polls.  To  this  Marshall  replied, 
"  M.  Talleyrand  may  be  assured  that  the  fear  of  censure  will 
not  induce  us  to  deserve  it." 

The  commissioners  failed  to  accomplish  the  object  which 
brought  them  to  Paris,  but,  on  the  other  hand,  they  foiled 
the  designs  of  Talleyrand  and  kept  their  own  and  their 
country's  honor  unsullied. 

Marshall  returned  in  advance  of  his  colleagues,  and  at 
Philadelphia  was  given  a  magnificent  ovation.  At  the 
public  dinner  in  his  honor  the  famous  phrase  was  origin- 
ated :  "  Millions  for  defence,  but  not  one  cent  for  tribute." 

The  autumn  election  of  1800  resulted  in  the  defeat  of 
Adams  and  the  election  of  Jefferson.  Chief  Justice  Ells- 
worth having,  in  November,  1800,  resigned  on  account  of 
ill  health,    Marshall,    on    being    consulted,    recommended 
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Associate  Justice  Paterson  for  the  place,  but  the  President 
hesitated  to  wound  the  feelings  of  Mr.  Justice  Cushing,  who 
was  senior  in  rank  to  Paterson  and  an  old  friend  of  the  Presi- 
dent. Marshall,  being  again  consulted,  recommended  that 
John  Jay  should  be  invited  to  return  to  his  old  position. 
The  invitation  was  extended  and  declined.  Thereupon 
Marshall  was  appointed.  The  nomination  was  unanimously 
confirmed,  and,  on  January  31,  1801,  he  was  commissioned 
as  Chief  Justice.  He  was  then  forty-five  years  of  age. 
President  Adams  said  long  afterward  that  if  he  had  done 
nothing  else  but  appoint  John  Marshall  Chief  Justice,  he 
could  afford  to  let  his  fame  rest  upon  that  single  act. 

Looking  back  at  the  inestimable  benefits  to  his  country 
and  humanity  which  flowed  from  that  appointment,  the 
patriot  hesitates  to  contemplate  what  might  have  been  the 
result  had  the  place  gone  to  another. 

Marshall's  appointment  depended  upon  a  series  of  con- 
tingencies. What  if  Ellsworth  had  not  resigned,  if  Paterson 
had  been  appointed,  if  Jay  had  accepted  ?  Not  that  they 
were  lacking  in  ability  and  patriotism,  but  one  of  them,  at 
least,  was  known  to  entertain  pessimistic  views  of  the  future 
based  upon  the  supposed  weakness  of  the  Constitution.  No 
one  of  them  could  have  entered  upon  the  task  of  building 
up  the  Nation  and  labored  upon  it  with  the  cheerful  and 
patient  enthusiasm  which  inspired  Marshall  during  thirty- 
four  years. 

Just  one  month  after  Marshall  took  his  seat  as  Chief 
Justice,  Jefferson  took  his  seat  as  President.  What  would 
have  been  the  result  had  the  Chief  Justice  been  named  by 
him  ?  With  his  well-known  apprehension  regarding  a  strong 
central  government  and  his  antipathy  to  an  independent 
judiciary,  is  it  too  much  to  say  that  the  ship  of  state,  had 
she  kept  afloat  until  1861,  would  have  been  dashed  to  pieces 
by  the  tempest  of  the  civil  war  ?  So  does  the  safety  of  states 
and  the  progress  of  mankind  depend  upon  the  most  trivial 
incidents  ! 

It  would  not  be  difficult  to  demonstrate  that  the  exist- 
ence of  our  vast  empire,  as  we  know  it  to-day,  is  due  to  the 
fact  that  Oliver  Ellsworth  was  taken  ill  at  Paris  in  Novem- 
ber, 1800.  The  resignation  gave  us  an  incomparable  judge, 
and  he  gave  us  an  incomparable  Constitution. 
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Before  entering  upon  a  consideration  of  Marshall's  work 
in  the  Supreme  Court,  it  is  proper  to  mention  two  incidents 
in  his  life  which  cannot  properly  be  considered  under  that 
head.  I  allude  to  the  trial  of  Aaron  Burr  for  treason  and 
Marshall's  appearance  at  the  age  of  seventy-four  in  the 
Virginia  Constitutional  Convention.  His  part  in  the  con- 
vention was  not  prominent.  He  acted  as  a  counselor  and 
friend  of  all,  arranging  compromises  and  preventing  un- 
seemly outbreaks  among  the  delegates.  One  address  he 
made,  however,  which  contains  words  of  wisdom,  which 
are  even  truer  to-day  than  they  were  when  he  uttered  them 
seventy  years  ago;  words  of  warning  which  every  patriot 
should  heed  and  follow  if  he  hopes  to  see  the  judiciary  re- 
spected in  the  future  as  it  has  been  in  the  past.  He  said 
that,  "  The  greatest  scourge  an  angry  Heaven  can  inflict 
upon  an  ungrateful  and  sinning  people  is  an  ignorant  and 
corrupt,  or  a  dependent,  judiciary." 

Perhaps  the  most  trying  position  of  his  life  was  that 
assumed  by  Marshall  when,  in  the  summer  of  1807,  he  went 
down  to  the  Virginia  Circuit  to  preside  at  the  trial  of 
Aaron  Burr,  the  district  judge,  Cyrus  Griffin,  being  associ- 
ated with  him.  Marshall  was  no  friend  of  Burr.  On  the 
other  hand,  from  the  day  of  his  first  acquaintance  with  him 
in  the  army  he  had  been  the  ardent  and  devoted  friend  and 
admirer  of  Hamilton.  Every  motive  of  a  personal  con- 
sideration induced  him  to  urge  the  conviction  of  Burr. 

The  trial  was  one  in  which  every  politician  was  inter- 
ested upon  the  one  side  or  the  other.  Public  sentiment 
was,  however,  against  the  accused, and  it  would  have  pleased, 
not  only  the  leaders  of  the  Republican  party,  of  which 
Jefferson  was  the  head,  but  also  many  chiefs  of  the  Federal 
party,  had  Burr  been  convicted. 

Amidst  all  this  whirlwind  of  passion  the  Chief  Justice 
stood  serene.  Never  once  did  he  permit  his  personal  feel- 
ings or  inclinations  to  sway  his  judgment,  and  he  held  the 
law  with  the  same  impartiality  as  though  the  defendant 
were  a  poor  and  friendless  stranger.  Although  there  was 
scarcely  a  doubt  that  Burr  had  taken  steps  to  realize  his 
dream  of  a  southwestern  empire  and  had  organized  an  armed 
force  to  assist  in  its  establishment,  there  was  no  actual  proof 
of  his  connection  with  any  overt  act  as  charged  in  the  in- 
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dictment.  Upon  this  ground  the  Chief  Justice  practically 
ordered  a  verdict  of  not  guilty. 

During  the  progress  of  the  trial  the  Chief  Justice  was 
informed  by  the  press  and  by  counsel  in  open  court  how 
intensely  the  American  public  demanded  a  conviction. 
The  mad  clamor  raged  all  around  him  and  that  he  felt  its 
force  may  readily  be  believed.  But  he  had  planted  himself 
on  the  rock  of  the  law  and  refused  to  budge  a  single  inch. 

It  was,  perhaps,  in  answer  to  these  appeals  to  "  wrest 
once  the  law  to  his  authority,"  that  in  the  last  remarks 
which  he  addressed  to  the  jury  we  find  these  words  : 

"That  this  court  dares  not  usurp  power  is  most  true.  That  this  court 
dares  not  shrink  from  its  duty  is  not  less  true.  No  man  is  desirous  of 
placing  himself  in  a  disagreeable  situation.  No  man  is  desirous  of  be- 
coming the  peculiar  subject  of  calumny.  No  man,  might  he  let  the  bitter 
cup  pass  from  him  without  self-reproach,  would  drain  it  to  the  bottom. 
But  if  he  have  no  choice  in  the  case,  if  there  be  no  alternative  presented  to 
him  but  a  dereliction  of  duty  or  the  opprobrium  of  those  who  are  denom- 
inated the  world,  he  merits  the  contempt  as  well  as  the  indignation  of  his 
country  who  can  hesitate  which  to  embrace." 

For  years  afterward  the  storm  of  abuse  ceased  not  to 
beat  upon  the  head  of  the  Chief  Justice.  President  Jeffer- 
son, in  a  message  to  Congress,  expressed  his  grave  dissatis- 
faction at  the  result  of  the  trial.  But  amid  all  this  angry 
tumult  the  Judge  stood  firm,  unmoved,  undaunted,  like  the 
great  Hollander,  scevis  tranquillns  in  undis,  awaiting  the 
sure  judgment  of  posterity. 

We  come  now  to  consider  Marshall's  great  work  in  the 
Supreme  Court,  for  it  is  his  record  as  a  judge  that  entitles 
him  to  rank  among  the  immortals.  In  quantity  the  work 
done  was  insignificant  when  compared  with  the  work  of 
the  present  day;  in  quality  it  has  never  been  surpassed. 

During  the  entire  period  of  Marshall's  incumbency  but 
eleven  hundred  and  six  opinions  were  filed.  Of  this  num- 
ber five  hundred  and  nineteen  were  delivered  by  Marshall, 
the  remainder  being  unequally  divided  among  the  other 
members  of  the  court.  Sixty-two  decisions  were  rendered 
upon  constitutional  questions,  and  thirty-six  of  these  were 
written  by  Marshall. 

His  first  great  constitutional  cause  was  Marbury  v. 
Madison,  decided  at  the  February  Term,  1803. l 

1  1  Cranch,  137. 
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It  was  argued  that  the  Court  had  no  power  to  declare 
an  Act  of  Congress  unconstitutional.  This  contention  was 
tossed  by  the  Chief  Justice  like  an  angry  bull,  and,  after 
goring  it  till  life  was  extinct,  he  threw  it  to  the  ground  and 
trampled  it  into  the  mire. 

"This  doctrine,"  he  said,  "would  subvert  the  very  foundation  of  all 
written  constitutions.  It  would  declare  that  an  act  which,  according  to  the 
principles  and  theory  of  our  government,  is  entirely  void,  is  yet,  in  practice 
completely  obligatory.  It  would  declare  that  if  the  Legislature  shall  do 
what  is  expressly  forbidden,  such  act,  notwithstanding  the  express  prohibi- 
tion, is  in  reality  effectual.  It  would  be  giving  to  the  Legislature  a  practi- 
cal and  real  omnipotence,  with  the  same  breath  which  professes  to  restrict 
their  powers  within  narrow  limits.  It  is  prescribing  limits  and  declaring 
that  those  limits  may  be  passed  at  pleasure." 

In  the  light  of  the  present  this  decision  seems  but 
"  proofs  of  holy  writ."  It  is  inconceivable  that  any  other 
opinion  could  ever  have  been  entertained.  Yet  at  the  be- 
ginning of  the  last  century,  not  only  was  the  contrary  view 
entertained,  but  advocated  by  a  strong  and  progressive 
party.  Marbury  v.  Madison  was  the  first  authoritative 
declaration  that  a  court  could  declare  void  an  act  of  the 
legislature.  For  a  time  men  stood  dumbfounded  at  the 
novelty  of  the  doctrine,  and  then  the  storm  of  denunciation 
began  to  rage.  Jefferson  took  no  pains  to  conceal  his  dis- 
approbation at  what  he  regarded  as  a  usurpation  of  power 
by  the  Court.  In  Rhode  Island  and  Ohio  attempts  were 
made  to  punish  by  impeachment  judges  who  followed  the 
law  as  laid  down  by  the  Supreme  Court.  To-day  all 
thoughtful  men  agree  that  without  this  power  to  declare 
vicious  enactments  invalid  the  Union  could  not  exist.  This 
is  American  doctrine.  The  credit  of  proclaiming  it  belongs 
to  us. 

No  court  beyond  the  limits  of  our  Union  has  ever  at- 
tempted to  declare  an  act  of  the  law-making  body  uncon- 
stitutional, and  it  is  the  absence  of  this  power  which  has  so 
often  left  constitutional  countries  at  the  mercy  of  unwise 
laws  placed  upon  the  statute  book  in  hours  of  political 
frenzy. 

In  Cohens  v.  Virginia,1  the  Court  took  another  long 
stride  towards  nationality. 

1  (1821)  6  Wheaton,  264. 
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The  defendant  was  adjudged  guilty  under  a  State  law  of 
selling  lottery  tickets  at  Norfolk,  Va.,  in  a  lottery  to  be 
drawn  at  the  city  of  Washington.  The  defendant  sued  out 
a  writ  of  error.  The  question  debated  was  whether  the 
Supreme  Court  had  jurisdiction  to  reverse  the  judgment  of 
a  State  Court  which  contravened  the  Constitution  or  the 
laws  of  the  United  States. 

After  a  masterly  discussion  the  Chief  Justice  reached 
the  conclusion,  concurred  in  by  every  member  of  the  court, 
that  the  United  States  courts  were  the  final  arbiters  to  in- 
terpret the  Constitution  and  laws  of  the  United  States,  and 
that,  when  these  laws  were  clearly  violated  by  a  State  court 
or  a  State  legislature,  the  Supreme  Court  could  examine 
into  and  annul  the  law  or  the  judgment  so  offending. 

It  is  appalling  to  contemplate  the  result  if  the  decision 
had  been  in  favor  of  the  contention,  then  so  popular,  that 
there  was  no  power  to  correct  the  evil  when  rights  guaran- 
teed by  the  Constitution  and  laws  of  the  United  States  were 
encroached  upon  by  the  States.  The  interpretations  of  the 
Constitution  and  laws  of  the  United  States  would  then  have 
been  limited  only  by  the  number  of  State  courts.  The 
same  law  would  have  been  valid  in  one  section  and  invalid 
in  another.  Upon  one  side  of  an  imaginary  line  an  act 
would  have  been  lawful  and  right,  and  upon  the  other  side 
it  would  have  been  a  crime.  The  country,  thus  left  the 
unprotected  victim  of  contending  passions,  would  soon 
have  relapsed  into  a  condition  of  legalized  anarchy. 

The  wisdom  and  necessity  for  this  decision  was  illus- 
trated soon  after  in  the  case  of  Worcester  v.  Georgia,1  in 
which  a  missionary  to  the  Indians  had  been  convicted  under 
a  law  of  Georgia  of  the  crime  of  entering  and  residing 
upon  an  Indian  reservation  within  that  State  without  a 
license,  as  required  by  the  State  law.  The  Court  held  that 
the  Indian  territory  within  the  State  was  wholly  under  the 
control  of  the  United  States,  and  that  the  State  had  no 
authority  over  the  Cherokee  Nation  of  Indians  or  their 
lands  except  as  permitted  by  the  treaties  and  laws  of  the 
United  States.  The  law  under  which  Worcester  was  im- 
prisoned was  consequently  declared  to  be  null  and  void. 

Contemplate  the  situation  for  a  moment  ! 

1  (1832)  6  Peters,  515. 
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Worcester  went  upon  the  reservation  at  the  request  of 
the  Indians,  for  the  purpose  of  teaching  them  and  preach- 
ing to  them  the  gospel.  His  only  fault  was  in  failing  to 
procure  a  license,  and  for  this  he  was  convicted  of  an  in- 
famous crime  and  sentenced  to  four  years  at  hard  labor. 
It  seems  incredible  now  that  any  civilized  State  should  have 
perpetrated  such  a  wrong.  And  yet  similar  laws  were 
constantly  being  enacted  in  various  sections  of  the  Union. 
What  would  have  been  the  result  had  there  been  no  restrain- 
ing power  ? 

The  State  of  Georgia  treated  the  Worcester  decision 
with  defiance.  The  missionary  was  kept  in  prison  doomed 
to  hard  labor,  the  Governor  declaring  that  he  would  hang 
him  in  the  prison  yard  before  he  would  set  him  free  at  the 
dictation  of  the  Supreme  Court.  President  Jackson,  in- 
stead of  bowing  to  the  mandate  of  the  court,  openly 
espoused  the  side  of  the  State  and  declared  with  all  his 
fiery  vehemence,  "  John  Marshall  has  made  his  decision, 
now  let  him  execute  it.''  But  after  maintaining  a  stubborn 
opposition  for  eighteen  months  the  State  officials  seem  to 
have  been  impressed  with  the  injustice  of  holding  the  pris- 
oner under  a  void  commitment,  and  Worcester  was  set  free. 

The  great  case  of  McCulloch  v.  The  State  of  Mary- 
land1 is  justly  regarded  as  one  of  the  greatest,  if  not  the 
greatest,  of  Marshall's  decisions. 

The  questions  decided  were  these  : 

First.  That  the  act  of  Congress  incorporating  the  Bank 
of  the  United  States  was  constitutional. 

Second.  That  the  Bank  might  lawfully  exercise  the 
power  of  establishing  a  branch  bank  in  the  State  of  Mary- 
land. 

Third.  That  the  State  had  no  power  to  tax  a  United 
States  Bank,  and  its  law  imposing  such  a  tax  was  uncon- 
stitutional. 

In  discussing  the  question  of  the  power  of  the  Congress 
to  incorporate  a  bank  the  opinion  says: 

"  If  one  proposition  could  command  the  universal  assent  of  mankind  we 
might  expect  it  would  be  this :  that  the  government  of  the  Union,  though 
limited  in  its  powers,  is  supreme  within  its  sphere  of  action  *  *  *  It  is 
the  government  of  all ;  its  powers  are  delegated  by  all;  it  represents  all  and 

1  (1819)  4  Wheaton,  316. 
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acts  for  all.  Though  any  one  State  may  be  willing  to  control  its  opera- 
tions, no  State  is  willing  to  allow  others  to  control  them.  The  Nation,  on- 
those  subjects  on  which  it  can  act,  must  necessarily  bind  its  component 
parts  *  *  *  The  Government  of  the  United  States,  then,  though  lim- 
ited in  its  powers,  is  supreme  ;  and  its  laws,  when  made  in  pursuance  of 
the  Constitution,  form  the  supreme  law  of  the  land,  'anything  in  the  con- 
stitution or  laws  of  any  State  to  the  contrary  notwithstanding.'  " 

The  Chief  Justice  then  proceeds  to  establish  the  proposi- 
tion that  though  the  chartering  of  a  bank  is  not  among  the 
enumerated  powers  granted  to  the  general  government,  it 
is  among  the  incidental  and  implied  powers  so  granted. 
Having  reached  the  conclusion  that  Congress  could  incor- 
porate a  bank,  the  answers  to  the  other  questions  were  easy. 

To  permit  the  State  to  tax  the  bank  thus  created  was  to 
permit  the  State  to  destroy  the  bank.  Once  admit  the  right 
of  the  State  to  tax  one  of  the  instruments  employed  by  the 
general  government,  and  the  right  to  tax  all  was  admitted. 
Property  used  by  the  army,  the  navy,  and  the  post  office 
establishment  could  be  taxed,  and  the  arm  of  the  general 
government  paralyzed.  This  shall  not  be,  said  Marshall. 
"  What  the  Constitution  has  joined  together  let  no  State 
put  asunder." 

In  Gibbons  v.  Ogden,1  the  Court  for  the  first  time  asserted 
the  power  of  the  general  government  to  regulate  commerce 
between  the  States  and  on  the  navigable  waters  of  the 
Union.  Accordingly  a  law  of  New  York  granting  to  Liv- 
ingston and  Fulton  the  exclusive  right  to  navigate  with 
boats  propelled  by  steam  the  waters  within  the  jurisdiction 
of  the  State  was  held  to  be  inoperative  against  the  laws  of 
Congress  regulating  the  coasting  trade. 

In  the  famous  case  of  the  Trustees  of  Dartmouth  Col- 
lege v.  Woodward,2  the  Court  held,  Marshall  as  usual  writ- 
ing the  principal  opinion,  that  no  State  law  could  impair 
the  charter  granted  by  the  British  Crown  to  Dartmouth 
College,  under  that  clause  of  the  Constitution  holding 
sacred  the  obligations  of  contracts.  Thus  all  our  institu- 
tions of  learning  and  charity  were  rendered  safe  from  the 
encroachments  of  populistic  legislation.  Mr.  Justice  Miller 
said  of  this  judgment : 

"  It  may  well  be  doubted  whether  any  decision  ever  delivered  by  any 
court  has  had  such  a  pervading  operation  and  influence  in  controlling  legis- 
lation as  this." 

1  (1824)  9  Wheaton,  1.         2(  1819)  4  Wheaton,  518. 
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The  unanswerable  logic  of  Marshall's  arguments 
gradually  overcame  all  opposition,  and  although  it  was 
years  before  full  acquiescence  was  accorded  the  decisions 
of  the  Supreme  Court,  active  hostility  and  forcible  resistance 
to  its  mandates  gradually  melted  away. 

The  encroachments  of  the  States  upon  the  National 
domain  have  not  yet  ceased,  and  they  probably  will  never 
cease.  Within  our  own  generation  we  have  seen  State 
legislatures  attempting  to  control  interstate  commerce  and 
regulate  the  navigation  of  the  public  waters  of  the  Union 
but  danger  no  longer  lurks  in  these  attempts.  Marshall's 
decisions  have  furnished  the  exegete  of  organic  and 
statutory  law  with  guides  so  complete  and  infallible  that 
they  are  regarded  almost  as  a  part  of  the  Constitution  itself. 

There  is  no  ambiguity  now  as  to  the  meaning  of  the  Con- 
stitution.    It  means  a  nation  and  not  a  league. 

The  list  of  cases  involving  constitutional  questions  might, 
of  course,  be  increased  indefinitely,  but  in  each  and  all  there 
is  the  same  unalterable  determination  so  to  construe  the 
Constitution  that  the  Union  may  develop  along  national 
lines  untrammeled  by  the  petty  exigencies  of  sectionalism. 

As  a  constitutional  lawyer  Marshall  was  and  is  without 
a  peer.  In  his  address  before  the  American  Bar  Associa- 
tion Mr.  Edward  J.  Phelps  says  of  these  decisions  of  the 
Chief  Justice : 

"  They  passed  by  universal  consent  and  without  any  further  criticism 
into  the  fundamental  law  of  the  land,  axioms  of  the  law,  no  more  to  be  dis- 
puted. They  have  remained  unchanged,  unquestioned,  unchallenged.  They 
will  stand  as  long  as  the  Constitution  stands.  And  if  that  should  perish 
they  will  remain  to  display  to  the  world  the  principles  upon  which  it  rose, 
and  by  the  disregard  of  which  it  fell.'* 

Mr.  R.  T.  Barton,  in  an  address  upon  the  "  Life  and 
Character  of  Marshall,"  before  the  Washington  and  Lee 
University,  at  Lexington,  Va.,  says  : 

"  These  decisions  are  the  chief  stones  of  the  great  Federal  building; 
the  foundation  stones  and  arch  keys  which  sustain  the  structure.  He  who 
would  understand  this  amazing  piece  of  architecture  must  not  content  him- 
self with  gazing  at  what  seems  to  be  the  completed  pile,  but  he  must  go 
down  into  the  crypt  and  examine  its  arches  and  supporting  pillars.  On 
every  foundation  wall,  on  the  span  of  every  arch  and  the  curve  of  every 
pillar  he  will  find  the  words  '  Marshall  fecit.'  " 
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When  Marshall  came  to  the  chief  justiceship  in  February, 
1801,  the  Court  had  been  in  existence  but  eleven  years. 
During  that  time  less  than  one  hundred  cases  had  passed 
under  its  judgment,  an  average  of  nine  a  year.  Each  of  the 
seven  judges,  assuming  the  work  to  be  evenly  divided,  had 
on  an  average  little  more  than  one  opinion  to  prepare  each 
year.  The  decisions  of  the  Supreme  Court  filled  only  five 
hundred  pages  of  the  reports  published  by  Mr.  Dallas.  The 
published  reports  of  the  colonies  and  the  States  filled  not 
more  than  six  or  seven  volumes.  The  reported  decisions  of 
the  circuit  and  district  courts  filled  less  than  three  hundred 
of  the  printed  pages  of  Mr.  Dallas. 

We  have  already  seen  that  during  the  thirtv-four  years 
of  Marshall's  service  only  eleven  hundred  and  six  cases  were 
decided  by  the  Court.  These  decisions  are  reported  in 
thirty  volumes,  from  1  Cranch  to  9  Peters  inclusive,  but 
they  occupy  only  eleven  volumes  of  the  edition  of  Mr. 
Curtis,  which  approximate  more  closely  in  size  the  Supreme 
Court  reports  as  now  published. 

The  first  term  presided  over  by  Marshall  lasted  but  five 
days.  The  first  volume  of  Cranch  embraces  the  work  ot 
two  years.  All  of  the  opinions,  save  one,  are  from  the  pen 
of  the  Chief  Justice,  and  twenty-five  cases  only  are  reported. 
The  court  had,  on  an  average,  but  one  cause  a  month  to 
decide.  Of  course  the  business  increased,  but  the  progress 
was  slow,  and  in  the  year  1836,  when  Taney  succeeded 
Marshall,  the  number  of  new  causes  was  only  thirty-seven. 

During  all  the  time  of  Marshall's  incumbency  the  Court 
was  composed  of  seven  judges,  and  had  the  work  been 
equally  distributed,  as  now,  each  judge  would  have  had  to 
prepare  the  opinions  in  about  five  causes  annually,  the  total 
number  disposed  of  yearly  averaging  about  thirty-three. 
But  as  Marshall  wrote  in  nearly  half  the  causes  his  average 
was  increased  to  about  fifteen  and  that  of  his  associates 
decreased  to  about  three  opinions  annually. 

When  this  work  is  compared  with  the  results  of  the 
present  strenuous  age,  one  marvels  at  the  contrast,  and, 
making  due  allowance  for  the  work  done  on  the  circuit, 
almost  wonders  how  the  judges  of  that  early  period  oc- 
cupied their  time. 

The  Appellate  Division  of  the  First  Department  of  New 


100  COLUMBIA  LAW  REVIEW. 

York  disposes  of  over  nine  hundred  causes  annually;  dur- 
ing the  year  1902  it  decided  five  hundred  and  eighty-five 
appeals  from  judgments  and  three  hundred  and  sixty-six  ap- 
peals from  orders.  The  Supreme  Court  of  the  United  States 
and  the  courts  of  last  resort  of  the  States  must  average  three 
hundred  and  fifty  causes  annually.  It  has  been  estimated 
that  more  than  three  hundred  thousand  decisions  are  made 
annually  in  the  United  States.  Twenty  thousand  of  these 
are  by  appellate  tribunals.  There  are  published  each  year 
four  hundred  and  twenty  volumes  of  Federal  and  State  re- 
ports, about  seventy  volumes  of  digests,  one  hundred  volumes 
of  statutes,  and  one  hundred  and  fifty  text  books.  This  makes 
a  total  of  seven  hundred  and  forty  volumes  put  out  annually 
by  the  law  publishers  of  the  United  States— a  library  of  no 
mean  proportions,  filling  a  book  case  of  six  shelves  twenty 
feet  in  length. 

When  Marshall  took  his  seat,  the  American  decisions, 
Colonial,  Federal  and  State,  were  not  sufficient  to  fill  ten 
volumes  of  reports  such  as  are  now  published  by  the  official 
reporter  of  the  Supreme  Court,  and  the  entire  body  of  the 
English  common  law  was  less  than  the  yearly  product  of 
the  United  States  at  the  present  day. 

In  examining  Marshall's  opinions  the  observer  is  im- 
pressed by  the  absence  of  citations.  He  rarely  cited  an 
authority  or  quoted  from  text  books  or  decisions. 

The  opinion  in  McCulloch  v.  Maryland,  covering  thirty- 
seven  pages,  contains  no  citation,  and  that  in  the  Dartmouth 
College  case,  covering  thirty  pages,  contains  but  one.  and 
that  one  to  Blackstone.  Close  observers  of  the  proceedings 
of  the  court  assert  that  often  after  reading  one  of  his  opin- 
ions, the  Chief  Justice  would  say  : 

"  These  seem  to  me  to  be  the  conclusions  to  which  we  are  conducted 
by  the  reason  and  spirit  of  the  law.  Brother  Story  will  furnish  the 
authorities." 

But  "  Brother  Story  "  and  all  the  brethren  had  the  same 
habit.  They  did  not  quote  one  authority  where  modern 
jurists  quote  a  dozen.  This  was  due  no  doubt  in  part  to  the 
fact  that  there  were  so  few  authorities  to  quote,  but  princi- 
pally, I  think,  to  the  different  style  of  judicial  writing  which 
then  obtained.  The  clear,  cool,  sparkling  spring  from  which 
those    early  jurists    drank    has  been  polluted  by  the  tur- 
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gescent  and  turbid  flood  which  has  been  pouring  into  it  with 
increasing  force  for  half  a  century. 

Marshall  had  few  tools  with  which  to  work.  He  was  a 
pathfinder.  He  had  no  trail  blazed  by  others  to  follow.  He 
cut  one  himself  through  an  almost  virgin  forest. 

"  When  I  examine  a  question,"  says  Judge  Story,  "  I  go  from  headland 
to  headland,  from  case  to  case.  Marshall  has  a  compass,  puts  out  to  sea 
and  goes  directly  to  his  result." 

He  had  few  precedents  in  this  country  to  vex  him  and 
keep  him  near  the  shore,  and,  when  dealing  with  the  Consti- 
tution, he  had  none.  It  was  then  that  he  ventured  chart- 
less  out  upon  an  unknown  sea,  with  naught  but  the  infallible 
compass  of  his  own  judgment  to  guide  him. 

A  written  constitution  was  a  new  experiment  in  govern- 
ment. For  a  republic  it  was  absolutely  unique.  The  work 
of  interpretation  had  never  been  undertaken  before.  He 
had  ample  time  at  his  command.  All  things  considered, 
there  is  small  wonder  that  the  decisions  of  that  early  time 
have  been  spoken  of  as  "  those  exquisite  judgments. "  There 
was  then  ample  opportunity  for  ornament  and  embellish- 
ment. There  was  no  hurry,  no  tumult,  no  harassing  social 
duties.  The  opinions  of  the  Court  were  prepared  with  care 
and  deliberation,  and  were  the  result  of  original  thought. 
Marshall  wrote  in  the  most  rarefied  judicial  atmosphere. 
His  ears  were  not  deafened  by  the  jarring  and  discordant 
clamor  of  a  hundred  law  mills,  some  of  them  in  the  hands 
of  apprentices,  grinding  out  decisions  without  number. 

Then,  too,  there  was  something  inspiring  in  the  atmos- 
phere which  surrounded  both  bench  and  bar.  It  was  in 
that  golden  age  when  the  law  was  a  profession  and  not  a 
trade.  It  was  before  brains  and  ability  had  been  syndicated 
with  audacity  and  nerve  as  "legal  preferred,"  and  culture, 
learning  and  graceful  rhetoric  had  been  dumped,  with 
other  odds  and  ends,  into  the  class  of  "  legal  common  "  and 
inventoried  as  so  much  "  water." 

The  prizes  contended  for  in  the  olden  times  were  not 
only  the  pecuniary  rewards  of  success,  but  there  was  some- 
thing of  the  same  emulation  which  inspired  the  knights  of 
chivalry  when  they  met  each  other  in  the  lists.  There  was 
the  "  stern  joy "  which  the  warriors  of  the  forum  felt  in 
meeting  foemen  worthy  of  their  steel,  the  keen  delight  of 
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the  rivalry,  the  intoxication  of  victory,  the  praise  of  the  men 
and  the  smiles  of  the  women.  It  is  a  pleasure  even  now  to 
contemplate  those  splendid  old  advocates  with  their  ruffled 
shirts  and  blue  swallow  tails,  their  courtly  manners  and 
classic  diction. 

There  was  Webster,  the  stately  and  magnificent,  plead- 
ing for  his  Alma  Mater ;  Clay,  with  his  easy  grace  and  fasci- 
nating smile;  Pinkney, overwhelming  the  audience  with  his 
impassioned  bursts  of  eloquence  ;  Harper,  profound  in  his 
knowledge  of  the  law;  and  always,  when  a  great  argument 
was  proceeding,  there  was  a  brilliant  audience  composed  of 
the  members  of  both  Houses  and  the  wealth  and  fashion  of 
the  capital.  Small  wonder  at  those  dramatic  scenes  sa 
often  recounted  when  men  turned  pale  and  women  wept. 
He  must  indeed  have  been  a  soulless  advocate  who  did  not 
feel  the  inspiration  of  the  environment  as  he  stood,  "  ringed 
round  with  the  flame  of  fair  faces"  and  the  admiring  gaze 
of  the  intellectual  giants  of  the  young  republic. 

As  an  illustration  of  that  "  royal  purple  eloquence " 
which  in  those  early  days  echoed  through  the  halls  of 
justice,  listen  to  Pinkney  pleading  the  cause  of  the  captors 
of  the  Nereide.1  He  is  ridiculing  the  idea  that  an  armed 
vessel  of  the  enemy  can  be  neutral  in  respect  to  her  cargo, 
and  that  a  condition  of  neutrality  and  war  can  exist  under 
the  same  flag,  and  he  thus  proceeds ; 

"  The  prosopopoeia  to  which  I  invite  you  is  scarcely,  indeed,  within  the 
power  of  fancy,  even  in  her  most  riotous  and  capricious  mood,  when  she 
is  best  able  and  most  disposed  to  force  incompatibilities  into  fleeting  and 
shadowy  combination  ;  but  if  you  can  accomplish  it,  it  will  give  you  *  *  * 
a  modern  Amazon,  more  strangely  constituted  than  those  with  whom 
ancient  fable  peopled  the  borders  of  the  Thermodon — her  voice  com- 
pounded of  the  tremendous  shout  of  the  Minerva  of  Homer  and  the  gentle 
accents  of  a  shepherdess  of  Arcadia — with  all  the  faculties  and  inclinations 
of  turbulent  and  masculine  War,  and  all  the  retiring  modesty  of  virgin 
Peace.  We  shall  have  in  one  personage  the  pharetrata  Camilla  of  the 
^Eneid,  and  the  Peneian  maid  of  the  Metamorphosis.  We  shall  have  Neu- 
trality, soft  and  gentle,  and  defenceless  in  herself,  yet  clad  in  the  panoply 
of  her  war-like  neighbors — with  the  frown  of  defiance  upon  her  brow,  and 
the  smile  of  conciliation  upon  her  lip — with  the  spear  of  Achilles  in  one 
hand,  and  a  lying  protestation  of  innocence  and  helplessness  enfolded  in 
the  other.     Nay,  if  I  may  be  allowed  so  bold  a  figure  in  a  mere  legal  dis- 

1  (1815)  9Cranch,  388. 
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cussion,  we  shall  have  the  branch  of  olive  entwined  around  the  bolt  of 
Jove,  and  Neutrality  in  the  act  of  hurling  the  latter  under  the  deceitful 
cover  of  the  former." 

Imagine  a  modern  advocate  attempting  such  daring 
flights  into  the  blue  empyrean  of  eloquence  !  If  the  judge 
be  in  an  amiable  frame  of  mind  he  may  permit  the  orator  to 
proceed,  especially  if  his  client  happens  to  be  present,  but 
it  is  more  than  likely  that  he  will  be  promptly  recalled 
from  "  the  borders  of  the  Thermodon  "  and  told  that  he  has 
but  five  minutes  in  which  to  elucidate  his  next  "  point." 

To-day  in  the  Supreme  Court  there  is  the  same  impos- 
ing array  of  justices  with  their  black  gowns  and  dignified 
demeanor,  but  all  else  is  changed.  Arguments  are  no 
longer  made  by  a  few.  The  entire  bar  of  the  country  is 
represented.  They  come  with  their  "  grips  "  from  Chicago, 
St.  Louis,  San  Francisco,  New  York  and  Philadelphia, 
argue  their  causes  in  business  suits  and  hurry  away  to 
catch  the  "  Congressional  Limited."  The  audience  is  com- 
posed of  sightseers  and  counsel  waiting  to  be  heard,  and 
this  is  true  of  every  court  room  in  the  land. 

It  is  an  interesting  theme  of  speculation  how  Marshall 
would  have  succeeded  had  his  career  begun  at  the  end  in- 
stead of  the  beginning  of  the  last  century.  Were  he  a 
member  of  the  Supreme  Court  to-day,  would  he  stand  out 
above  his  associates  as  the  Matterhorn  dominates  the  adja- 
cent Alps  ? 

The  last  reported  term  of  the  Supreme  Court,  that  of 
1901,  considered  three  hundred  and  seventy-five  cases,  of 
which  one  hundred  and  sixty-eight  were  orally  argued, 
one  hundred  and  twenty-six  submitted  on  printed  briefs,  and 
the  balance  disposed  of  otherwise. 

Some  of  the  records  now  submitted  aggregate  several 
thousand  printed  pages,  the  briefs  several  hundred  printed 
pages.  Decisions  innumerable,  English  and  American, 
national  and  State,  are  cited  in  these  briefs  and  must  be  ex- 
amined by  the  judges.  Could  Marshall's  genius,  his  calm 
judicial  mind,  his  dignified  and  deliberate  methods  have 
flourished  in  this  high-pressure  age?  Imagine  him  at  one 
end  of  the  telephone,  with  some  long-distance  lawyer  at  the 
other  end,  endeavoring  to  negotiate  an  arrangement  by 
which  the  lawyer  can  reach  Washington  on  the  "  Flyer," 
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procure  an  injunction  and  return  home  the  same  even- 
ing on  the  "  Cannon  Ball."  How  Marshall  would  have 
chafed  at  the  telephones,  stenographers,  typewriters,  tyro 
digests,  scissors-made  text  books  and  all  the  din  and  clatter 
of  the  professional  methods  of  this  strenuous  epoch  !  What 
would  have  been  the  result  if  the  judgment  in  Marbury  v. 
Madison,  for  instance,  had  been  dictated  to  a  stenographer 
instead  of  being  written  and  rewritten  by  his  painstaking 
pen?  Instead  of  being  a  model  of  style,  it  might  have  had 
all  the  vulgar  deformities  of  modern  machine-made  law. 
Instead  of  being  concise,  it  might  have  been  diffuse.  In- 
stead of  exemplifying  the  result  of  his  own  thought,  it 
might  have  been  padded  with  endless  quotations  from  text- 
book and  report.  Instead  of  being  a  legal  classic,  it  might 
have  been  a  mere  commonplace.  In  the  quiet  of  his  library, 
with  no  distracting  cares,  with  no  domestic  or  financial 
problems  to  perplex  and  harass,  with  no  interruptions 
from  irresponsible  seekers  after  justice  and  the  innumerable 
bores  who  infest  the  highways  and  by-ways  of  twentieth- 
century  trade,  he  could  think  in  peace  and  quiet,  weigh  the 
great  problems  again  and  again,  balance  one  argument 
against  the  other,  and  turn  the  light  upon  them  from  every 
side.  He  had  time  to  write  and  rewrite  his  opinions, 
change  the  diction,  select  the  best  word  to  express  his 
meaning,  clarify  and  condense.  Thus  his  decisions  became 
models  of  logic  and  rhetoric  as  well.  With  the  modern 
pressure  such  careful  analysis  is  impossible.  With  hun- 
dreds of  cases  waiting  and  each  litigant  clamoring  for  an 
early  decision,  such  care  as  Marshall  was  able  to  bestow  is 
out  of  the  question.  Mortal  mind  cannot  stand  it.  It 
hurts  to  think  under  high  pressure,  the  brain  rebels,  just  as 
does  the  body  when  taxed  beyond  its  capacity.  A  modern 
judge  who  devoted  the  time  to  the  preparation  of  his  de- 
cisions that  Marshall  and  his  associates  did  a  century  ago, 
would  either  be  hopelessly  in  arrears  or  in  a  lunatic  asylum 
at  the  end  of  the  first  decade  of  his  service. 

Of  the  twenty  thousand  decisions  of  appellate  courts 
published  annually  it  is  safe  to  say  that  less  than  one  thou- 
sand are  of  any  general  interest  to  the  public  or  the  pro- 
fession at  large. 

Within  the  memory  of  living  men  it  was  possible  for 
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every  lawyer  of  fair  intelligence  to  familiarize  himself  with 
all  the  leading  cases.  To-day,  unless  his  memory  is 
abnormally  developed,  it  is  impossible  for  him  to  remem- 
ber the  names  of  the  reports  even,  let  alone  their  contents. 
Instead  of  developing  his  cases  on  the  lines  of  fundamental 
legal  principles,  he  shrivels  into  a  legal  scavenger  raking 
over  the  annual  dump  heaps  to  find  some  ready-made 
authority  to  cover  the  nakedness  of  his  facts.  If  he  have 
sufficient  patience  he  will  surely  be  successful,  but  his  facul- 
ties are  dwarfed  and  stunted  in  the  process.  His  mind  be- 
comes a  battery,  of  no  small  storage  capacity  it  is  true,  but 
requiring  constant  "charging"  and  liable  to  "short-cir- 
cuit "  at  the  most  inopportune  moments. 

In  Marshall's  day  the  bar  sought  to  make  precedents, 
not  to  find  them.  A  recent  writer  says  :  "  The  curse  of  the 
lawyer's  life  is  the  immense  and  constantly  growing  mass  of 
books."  Truer  words  were  never  spoken.  It  is  a  tremend- 
ous drain  upon  the  income  of  the  young  practitioner  to 
supply  himself  with  the  books  which  it  is  absolutely  neces- 
sary for  him  to  possess  namely,  the  reports  of  the  United 
States  courts  and  the  courts  of  his  own  State.  These 
come  with  amazing  rapiditv  and  relentless  regularity.  In 
the  State  of  New  York  he  is  taxed  for  twenty-five  volumes 
annually.  Every  thinking  lawyer  admits  the  existence  ot 
the  disease,  but  few  can  suggest  a  remedy.  Some  think  it 
is  to  be  found  in  codification.  Codify  the  common  law,  say 
they  ;  but  who  will  undertake  the  task?  Our  experience  in 
New  York  with  statutory  codification  has  not  been  such  as 
to  warrant  a  belief  that  adequate  relief  can  thus  be  found. 
"  Let  the  courts  and  judges  indicate  the  decisions  which  are 
to  be  published,"  say  others.  The  answer  will  be  found  in 
the  quaint  and  homely  phrase  of  the  old  practitioner, 
"  Judges  are  people." 

It  is  hardly  to  be  expected  that  they  will,  sponte  sua,  de- 
prive the  profession  of  the  priceless  fruits  of  their  judicial 
labors.  Besides,  the  decisions,  when  filed,  are  accessible  to 
the  public,  and  it  would  be  difficult  to  prevent  their  publi- 
cation. But  may  not  the  bench  and  bar  united  inaugurate 
a  reform  ?  There  is  an  over-production  of  law.  The  judges 
who  write  interminable  opinions  and  who  write  something 
on  every  conceivable  occasion  are  largely  responsible  for  this 
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condition.  If  less  law  were  written,  less  would  be  pub- 
lished. If  the  courts  of  last  resort  would  set  the  fashion 
of  writing  fewer  and  shorter  opinions,  the  inferior  courts 
would  soon  fall  into  line  and  the  problem  would  be  solved. 

In  the  great  majority  of  causes  no  question  of  public 
interest  is  involved.  If  these  were  decided  in  this  country, 
as  they  are  in  other  countries,  either  without  an  opinion  or 
with  a  short  memorandum,  many  of  the  evils  which  now 
confront  us  would  be  abated,  and,  after  a  short  interval  of 
dissatisfaction,  the  profession  would  not  only  acquiesce,  but 
delight  in  the  change.  In  the  effort  to  accomplish  this  re- 
sult, the  bar  should  co-operate. 

We  have  reached  a  pass  where  many  members  of  the 
profession  assume  that  a  cause  has  not  been  properly  con- 
sidered by  the  Court  unless  a  long  dissertation  covering 
every  question  argued  accompanies  the  decision.  A  vast 
amount  of  time,  which  might  better  be  used  in  other  work, 
is  consumed  in  satisfying  this  unreasonable  sentiment. 

Where  no  error  is  found  in  the  record,  why  not  say  so 
and  affirm  the  judgment  without  restating  in  other  language 
what  has  been  said  in  the  court  below?  Where  error 
is  found,  why  not  point  it  out  briefly  and  reverse  the  judg- 
ment, unaccompanied  by  an  elaborate  argument  to  show 
that  in  other  respects  the  judgment  is  inerrable? 

And  why  is  it  necessary  in  the  brief,  as  well  as  in  the 
decision,  to  fortify  every  axiomatic  proposition  with  innu- 
merable authorities  and  long  quotations  from  reports  and 
text  books  which  are  easily  accessible  ? 

These  suggestions  are  made  with  diffidence,  because  I 
cheerfully  admit  that  I  have  frequently  offended  against 
the  doctrine  which  I  now  advocate.  I  may,  however,  urge 
as  an  excuse  that  if  a  long  opinion  be  ever  justifiable,  it  is 
in  an  equity  case  in  the  United  States  courts  where  the 
facts  are  first  presented  to  the  Court  on  a  printed  record. 

That  the  verbosity  of  the  bar  is  partly  responsible  for 
the  verbosity  of  the  bench  can,  I  think,  be  easily  demon- 
strated. In  the  hurry  of  modern  practice  it  is  seldom  that 
a  lawyer  takes  time  to  construct  such  a  brief  as  was  com- 
mon in  the  days  of  Marshall.  A  conglomerate  mass  of 
quotations  from  the  evidence,  quotations  from  text  books 
and  quotations  from  reports,  interspersed  by  stenographic 
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observations  of  counsel,  is  presented  to  the  Court  under  the 
name  of  "  brief."  Sometimes  two  hundred  and  fifty  pages 
of  this  undigested  matter  is  handed  to  an  overworked  and 
tired  judge  with  the  knowledge  that  the  mere  physical  act 
of  reading  it  will  occupy  days  of  his  time.  Can  there  be  a 
better  illustration  of  "  man's  inhumanity  to  man  ?"  It  takes 
hard  work,  time  and  brains  to  write  a  perfect  brief;  but  if 
this  preliminary  work  were  oftener  done  by  the  bar,  there 
would  be  less  complaint  of  the  discursiveness  of  the  bench. 

We  have  certainly  passed  through  great  changes  since 
the  days  of  Marshall,  but  there  is  no  reason  for  a  pessimis- 
tic view  of  the  future.  True,  we  have  too  much  litigation 
and  too  little  pure  law;  true,  our  system  is  too  complicated; 
true,  we  have  to  pass  through  endless  technicalities  before 
reaching  a  result;  but  the  profession  has  among  its  mem- 
bers men  as  learned  and  as  honorable  as  those  who  con- 
tended before  the  great  Chief  Justice. 

In  order  that  we  may  continue  to  occupy  the  high  plane 
of  the  past  it  is  wise  to  keep  ever  in  remembrance  the  ex- 
ample of  that  incomparable  lawyer.  We  cannot  hope  to  reach 
the  high  altitudes  trodden  bv  him,  but  we  can  still  follow 
in  his  footsteps  and  emulate  his  virtues  with  a  grateful 
sense  of  the  inestimable  benefits  which  his  labors  have  con- 
ferred upon  his  country  and  mankind. 

Alfred  C.  Coxe. 
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NOTES. 


Partnership — Rights  in  Equity  of  Person  Nominated  for  Mkm- 
nership  According  to  Power  in  Partnership  Agreement. — Where 
articles  of  partnership  for  a  definite  period  give  to  a  partner  the  right 
to  nominate  into  the  firm  another  person,  what  rights  has  that  person 
in  case  the  remaining  partners  refuse  to  admit  him  ?  This  is  the 
question  which  arises  in  Byrne  v.  Reid  (1902)  71  L.  J.  Ch.  Div.  830. 
The  Court  answers  that  the  members  of  the  firm  having  consented  in 
advance  to  his  admission,  such  a  person  is  entitled  to  the  usual  rem- 
edies granted  in  equity  to  actual  partners  and  decrees  his  recognition 
as  a  partner  by  the  execution  of  a  partnership  deed.  This  result 
apparently  is  favored  by  the  leading  English  writer  on  the  subject. 
Lindley,  Partnership,  6th  ed.  368.  It  seems  a  logical  advance  from 
the  doctrine  of  continuing  partnerships  there  maintained.  Where  the 
parties  have  agreed  to  continue  the  relationship  for  a  specified  term 
the  English  Courts  ot  Chancery  will  give  extensive  remedies  in  the 
nature  of  specific  performance,  although  avoiding  the  use  of  that 
term.  Unless  the  partnership  is  one  at  will  a  member  does  not 
inherently  possess  the  power  of  dissolution.  Allhusen  v.  Borries 
(1867)  15  W.  R.  739.  Equity  will  enjoin  violations  of  the  agreement 
indirectly  enforcing  a  continuation  of  the  partnership  relation,  Eng- 
land v.  Curling  (1844)  8  Beav.  1  29.  So  an  injunction  will  be  granted 
where  one  party  seeks  by  unwarranted  acts  to  compel  the  plaintiff  to 
agree  to  a  dissolution.      Lindley,  Partnership,   6th  ed.  527. 

If,  then,  an  English  court  will  not  concede  the  power  of  a  partner 
to  force  a  dissolution  in  such  cases  it  does  not  infringe  upon  its  prin- 
ciples in  compelling  the  acceptance  of  a  person  to  whom  the  partners 
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have  once  agreed.  Nor  does  its  action  in  doing  so  work  violence  to 
the  rule  against  assisting  beneficiaties  under  a  contract.  That  objec- 
tion troubled  the  court  in  Page  v.  Cox  (1851)  10  Hare  163.  It  was 
avoided  by  holding  the  surviving  partner  a  trustee  for  the  deceased 
partner's  widow,  the  partnership  articles  having  provided  for  the 
succession  of  the  widow  on  the  death  of  either  partner.  But  in  fact 
the  person  nominated  for  membership  in  such  cases  is  not  a  bene- 
ficiary. He  is  an  actual  partner  who  has  been  accepted  by  all  parties 
to  the  agreement.  When  the  law  is  settled  that  any  partners  remain- 
ing hold  the  interest  of  one  retiring  in  such  cases  entirely  at  the  dis- 
position of  the  person  duly  appointed  (Page  v.  Cox.  supra)  and  that 
such  partners  cannot  alone  dissolve  the  firm  (Althusen  v.  Borries, 
supra)  the  decision  at  issue  is  not  surprising  in  ordering  that  the  ap- 
pointee be  allowed  to  enjoy  actual  membership  in  the  firm. 

But  it  is  unlikely  that  such  a  result  would  be  reached  in  the  United 
States.  The  English  doctrine  of  continuing  partnerships  is  here  gen- 
erally repudiated..  Burdick,  Partnership,  330.  In  the  words  of  one 
of  our  courts:  "There  can  be  no  such  thing  as  an  indissoluble  part- 
nership. Every  partner  has  an  indefeasible  right  to  dissolve  the 
partnership  *  *  *  Even  where  the  partners  covenant  with  each 
other  that  the  partnership  shall  continue  seven  years  either  partner 
may  dissolve  it  the  next  day;  the  only  consequence  being  that  he 
thereby  subjects  himself  to  a  claim  for  damages  for  breach  of  his  cov- 
enant.'' Skinners  Dayton  (1822)  19  Johns.  513  at  p.  53S,  approved 
and  applied  by  Cooley,  C.  J.,  in  Svlumen  v.  Kirkwood  (1884)  55 
Mich.  256.  This  doctrine  is  generally  put  upon  the  ground  that 
mutual  confidence  is  of  the  essence  of  a  partnership.  Karrick  v. 
Hanniman  (1897)  168  U.  S.  328.  Now,  one  of  the  reasons  for  the 
usual  refusal  of  equity  to  compel  the  specific  performance  of  partner- 
ship articles  is  the  absence  of  the  assurance  that  the  relation,  if  estab- 
lished, would  continue.  The  court  will  not  decree  an  unavailing 
act.  Since  the  dissenting  partners  would  the  next  moment  have  the 
power  to  work  a  dissolution,  it  is  therefore  very  improbable  that  an 
American  court  would  deem  it  wise  to  administer  such  relief  as  that 
given  the  plaintiff  in  the  case  under  discussion. 


Property  Rights  in  Underground  Water  Flowing  in  Defined 
but  Unknown  Channels. — It  is  well  settled  that  when  water  flows 
underneath  the  surface  in  a  defined  and  known  channel,  a  riparian 
proprietor  has  the  same  rights  to  its  reasonable  use  which  he  would 
have  enjoyed  if  the  stream  had  been  on  the  surface,  that  is.  in  such  a 
case  the  principles  applicable  to  surface  streams,  govern,  and  not  the 
principles  which  relate  to  precolating  waters.  However,  as  there 
have  been  few  decisions  in  which  the  right  to  use  water  flowing  in  an 
underground  channel  has  been  directly  in  issue,  some  doubt  has  ex- 
isted as  to  just  what  qualities  are  necessary  to  make  an  underground 
channel  "defined  and  known."  A  recent  English  case,  Bradford 
Corporation  v.  Ferrand  et  al.  (1902)  71  L.  J.  Ch.  Div.,  p. 
859,  has  thrown  much  light  on  the  subject.  There  it  was  decided 
that  it  is  not  sufficient  to  prove  by  the  evidence  of  scientific  experts 
and  by  excavation  that  the  water  flows  in  a  defined  channel,  but  that 
the  course  of  the  channel  must  be  ascertainable  by  the  reasonable  in- 
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ference  of  men  of  ordinary  powers  without  the  use  of  exploratory 
excavations.  In  other  words,  it  is  necessary  that  the  average  man  by 
reasonable  diligence  should  be  able  to  mark  out  with  certainty  the 
course  of  the  stream.  Otherwise  all  property  righis  in  the  under- 
ground stream  belong,  as  in  the  case  of  percolating  waters,  to  the 
owner  of  the  soil,  and  a  lower  riparian  proprietor  has  no  right  to  a 
use  of  the  water. 

The  classification  of  such  underground  streams,  which  may  be 
definable,  but  can  be  ascertained  only  by  excavations  and  the  abstruse 
speculations  of  scientific  persons  with  percolating  waters  rather  than 
with  surface  streams  is  the  logical  classification.  The  right  which 
every  riparian  proprietor  has  to  the  ordinary  use  of  a  stream  ruiining 
past  his  land  is  a  natural  right  incident  to  the  ownership  of  the  soil. 
This  right  existing  ex  jure  natures  has  not  been  extended  by  the  courts 
to  water  percolating  through  the  soil  in  no  known  channel.  Such 
water  belongs  to  the  owner  of  the  soil  in  which  it  percolates  on  the 
theory  that  it  is  part  of  the  soil,  and  that  the  owner  of  the  soil  holds 
everything  usque  ad  clceum  et  ad  infernos.  See  i  Columbia  Law 
Review  i  20.  The  arguments  that  have  led  the  courts  to  refuse  to 
recognize  between  adjacent  landowners  correlative  rights  in  water 
oozing  and  filtering  through  the  soil  apply  with  equal  force  to  these 
unknown  subterranean  streams. 

In  Bradford  Corporation  v.  Ferrand  a  spring  issued  from  the  de- 
fendants' land  which  the  plaintiff  maintained  was  fed  by  a  subterranean 
stream  flowing  in  a  defined  channel.  But  no  observer  by  a  reasonable 
inference  from  the  existing  facts  could  tell  there  was  such  a  channel 
under  the  surface.  If  the  plaintiff  should  be  allowed  to  prove  his 
contention  by  excavating  upon  the  defendants'  land,  there  is  no  reason 
to  prevent  his  digging  up  the  soil  of  any  number  of  proprietors  and 
thus  extending  the  stream  for  miles.  No  proprietor  of  land  above 
could  sink  a  well  without  the  danger  of  incurring  liability  for  inter- 
fering with  the  spring,  inasmuch  as  the  plaintiff  by  resorting  to  a  newly 
discovered  method  of  examination  might  be  able  to  show  the  stream 
was  flowing  there  also  in  a  defined  channel.  The  leading  cases 
Acton  v.  Blundell  (1843)  12  M.  &  W.  324  and  Chasemorev.  Richards 
(1859)  7  H.  L.  C.  349  refused  to  recognize  correlative  rights  between 
adjacent  proprietors  in  percolating  waters  on  the  ground  that  the 
recognition  of  such  rightswould  prevent  the  improvement  of  property, 
for  an  owner  can  rarely  cultivate  his  soil  without  interfering  with  the 
subterranean  water  percolating  in  his  neighbor's  land.  To  admit 
correlative  rights  in  defined  but  unknown  subterranean  streams  would 
burden  landed  proprietors  with  a  larger  liability  than  was  unsuccess- 
fully contended  for  in  those  cases,  for  while  water  generally  percolates 
a  comparatively  short  distance  a  defined  stream  might  be  shown  to 
flow  many  miles. 

That  there  is  no  right  in  underground  water  when  the  course  of 
its  channel  is  unknown,  and  that  the  channel  may  not  be  defined  by 
excavation  has  been  held  in  the  three  other  cases,  two  in  Ireland  and 
one  in  Pennsylvania,  where  the  question  has  arisen.  Haldeman  v. 
Bruckhardt  (1863)  45  Pa.  St.  514;  Ezvartv.  Be/fast  Poor  Law  Guar- 
dians ( 1 88 1 )  9  L.  R.  Ir.  172;  Black  v.  Ballymena  Commissioners  (1886) 
17  L.  R.  Ir.  474.     In  Hale  v.  McLea  (1879)  53  Cal.  578,  where  the 
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course  of  an  underground  stream  was  marked  by  shrubs  and  bushes, 
which  would  grow  nowhere  except  above  such  waters,  it  was  held  that 
the  channel  was  well  defined  and  that  a  lower  riparian  proprietor  had 
a  right  to  the  flow  of  the  water.  It  is  not  enough,  however,  that  the 
presence  of  underground  water  in  a  given  localitv  is  ascertainable 
without  excavation.  In  a  recent  case,  Katz  v.  Walkmshaw  (Cal. 
1902)  71  Pac.  663,  it  was  decided  that  the  water  in  an  artesian  belt 
including  several  square  miles  of  territory  marked  by  shrubs  and 
bushes  was  percolating  water,  since,  "if  there  is  any  flow  to  this 
underground  body  of  water  thus  held  by  pressure,  it  is  by  percola- 
tion." 

Preferred  Debts  in  Railway  Foreclosures. — In  Fosdic&v.  Schall 
(1878)  99  U.  S.  235,  the  Supreme  Court  announced  a  rather  startling 
doctrine  as  to  preference  of  certain  debts  upon  foreclosure  of  any 
railway  mortgage.  Holding  that  a  claim  for  car  rental  was  to  be  paid 
out  of  the  assets  in  the  hands  of  the  receiver  before  satisfying  the 
claims  of  bondholders,  who  had  filed  a  bill  to  foreclose  a  mortgage 
upon  a  certain  railway,  Waite,  C.  J.,  for  the  Court,  announced 
that  the  public  interests  inhering  in  the  operation  of  railways  demand 
that  unsecured  debts  for  labor,  equipment  and  supplies  be  protected. 
The  parties  to  the  usual  railway  mortgage,  said  he,  recognize  this, 
and  impliedly  agree  that  the  road's  current  earnings  during  a  given 
period  be  applied  first  to  its  current  debts  ;  hence,  whenever  this  cur- 
rent fund  is  devoted  to  any  other  object,  such  diversion,  as  against  the 
holders  of  these  claims,  is  unlawful  ;  and  so,  when  the  mortgagee 
seeks  the  aid  of  equity  in  foreclosure  of  his  lien,  he  must  do  equity, 
and  postpone  his  lien  to  these  debts.  The  Court  then  proceeded  to 
apply  this  doctrine  to  a  debt  for  car  springs  sold  to  the  railway  just 
prior  to  the  receivership,  Hale  v.  Frost  (1878)  99  U.  S.  398,  and  to 
a  debt  for  labor.  Union  Trust  Co.  v.  ///.  Midland  Co.  (1886)  117  U. 
S.  434.  The  assignees  of  such  claims,  the  Court  has  held,  are  also 
entitled  to  such  preferment.  Burnham  v.  Boiven  (1884)  1 1 1  U.  S. 
776.  The  doctrine  has  been  reaffirmed  in  two  comparatively  late 
cases.  Va.  and  Al.  Coal  Co.  v.  Central  Ra.  Co  (1897)  170  U.  S. 
355  ;   Southern  R.  R.  v.    Carnegie  Steel  Co.  (1900)  176  U.  S.  257. 

Having  fairly  started  the  doctrine  on  its  course,  the  Supreme 
Court  then  took  up  the  harder  task  of  limiting  it,  commencing  with 
Kneelandv.  Am.  Loan  and  Tr.  Co.  (1890)  136  U.  S.  89.  There  an 
intervention  for  car  rental  was  denied,  on  the  two  principal  grounds 
that  (1)  there  were  no  surplus  earnings;  (2)  as  the  original  bill  was 
filed  by  a  judgment  creditor  for  reorganization,  the  mortgagee  could 
not  be  required  to  do  equity.  Later  it  was  held  that  the  intervenor 
must  show  that  he  looked  to  the  surplus  earnings  as  the  source  of  his 
payment,  and  not  the  general  credit  of  the  railway.  Thomas  v.  Car 
Co.  (1893)  149  U.  S.  95.  In  Porter  v.  Steel  Co.  (1887)  120  U.  S. 
649,  this  doctrine  was  held  not  to  apply  to  debts  incurred  in  the  con- 
struction of  the  line  ;  and  the  Court  has  strongly  stated,  obiter,  that 
it  is  to  be  enforced  only  in  railwav  foreclosures.  Wood  v.  Guarantee 
Trust  Co.  (1888)  128  U.  S.  416. 

In  addition  to  the  limitations  upon  the  doctrine  of  Fosdick  v. 
Schall,  already  outlined,  others  have  become  well  defined.     In  South- 
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ern  Ry.  Co.  v.  Chapman  Jack  Co.  (C.  C.  A.  4th  Circ.  1902)  117  Fed. 
424,  debts  for  jack-screws  sold  to  a  railroad  company  over  six  months 
previous  to  the  receivership  were  held  not  entitled  to  preference  ; 
while  the  sale  of  the  same  kind  of  articles,  made  within  that  period, 
was  held  to  create  a  preferred  debt.  This  limit  of  six  months  is  well 
settled  in  the  lower  courts.  Cent.  Trust  Co.  v.  East  Tenn.  R.  Co. 
(1897)  80  Fed.  624,  and  has  been  adopted  by  the  Supreme  Court, 
Union  Trust  Co.  v.  ///.  Midland  Co. ,  supra. 

Still  another  recent  decision,  Southern  Ry.  Co.  v.  Ensign  Mfg. 
Co.  (C.  C.  A.  4th  Circ.  1902)  117  Fed.  417,  raises  the  point  as  to 
preference  of  a  debt  for  goods  supplied  to  one  line  to  be  used  upon 
another.  There  the  intervenor  sold  car-wheels  to  the  A  railway,  with 
knowledge  that  the  purchaser  intended  to  use  them  upon  the  B  line, 
which  was  under  lease  to  the  A  company.  On  foreclosure  of  a  mort- 
gage covering  only  the  A  railway,  it  was  held  that  the  claim  could  not 
be  preferred.  The  Court  well  distinguishes  Southern  Ry.  v.  Carnegie 
Steel  Co.  supra,  where,  though  the  rails  in  question  were  used  upon 
a  subordinate  road,  yet  the  latter  was  covered  by  the  mortgage  under 
foreclosure.  The  obverse  is  presented  by  Coal  Co.  v.  Central  R.  R. , 
supra,  where,  on  a  state  of  facts  very  like  those  in  the  Ensign  Mfg. 
Co's  case,  the  foreclosure  was  of  a  mortgage  upon  the  leased  line,  in- 
stead of  that  of  its  lessee;  in  which  case  the  debt  was  given  preference. 

An  important  question  is,  out  of  which  fund  are  these  debts,  when 
allowed,  to  be  paid  ?  If  the  surplus  earnings  have,  in  fact,  been 
"  diverted,"  clearly  the  corpus  must  meet  the  debt  If  the  lower 
court  has  itself,  after  denying  the  intervention  "diverted  "  the  earn- 
ings by  ordering  their  application  to  other  things,  the  appellate  court 
can,  on  reversal,  direct  payment  out  of  the  corpus.  Burnham  v. 
Bowen,  supra.  If  the  operation  of  the  road  by  the  receiver  has  re- 
sulted in  surplus  earnings,  payment  can  be  made  from  them.  South- 
ern Ry.  v.  Carnegie  Steel  Co. ;  Coal  Co.  v.  Central  R.  R.,  supra.  But 
if  there  has  been  no  surplus  either  before  or  after  the  receivership,  the 
debt  cannot  be  preferred,  and  the  corpus  cannot  be  touched.  St. 
Louis  R.  Co.  v.  Cleveland  R.  Co.  (1888)  125  U.  S.  558;  Niles  Tool 
Co.  v.  Ry.  Co.  (1902)  112  Fed.  561. 


Constitutional  Law — Eminent  Domain — Injury  to  Business. 
The  Fifth  Amendment  to  the  Constitution  of  the  United  States  and  the 
constitutions  of  the  various  States  provide  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensation.  A  recent  Massa- 
chusetts case  decides  that  a  mere  injury  to  an  established  business 
without  the  actual  appropriation  of  the  land  on  which  it  is  carried  on 
is  not  a  "  taking  of  property  "  in  such  a  sense  as  to  entitle  its  owner  to 
compensation  therefor.  Sawyer  v.  Commonwealth  (1902)  65  N.  E. 
52.  The  Court  says  on  p.  53  :  "A  business  is  less  tangible  in  nature 
and  more  uncertain  in  its  vicissitudes  than  the  rights  which  the  Con- 
stitution undertakes  absolutely  to  protect.  It  seems  to  us,  in  like 
manner,  that  the  diminution  of  its  value  is  a  vaguer  injury  than  the 
taking  or  appropriation  with  which  the  Constitution  deals." 

In  Monongahela  Nav.  Co.  v.  U.  S.  (1892)  148  U.  S.  312,  it  was 
held  that  this  provision  extends  only  to  property  taken;  that  what  is 
physically  appropriated  must  be  paid  for;  but  that  this  is  as  far  as  the 
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provision  goes.  To  quote:  "And  this  just  compensation,  it  will  be 
noticed,  is  for  the  property  and  not  to  the  owner."  The  case  then 
continues  to  explain  by  saying  that  the  other  provisions  of  this 
Amendment  are  purely  personal:  "No  person  shall  be  held,  etc.,  but 
"  instead  of  continuing  that  form  of  statement  and  saying  that  no 
person  shall  be  deprived  of  his  property  without  just  compensation, 
the  personal  element  is  left  out,  and  the  just  compensation  is  to  be  a 
full  equivalent  for  the  property  taken."  Accordingly  it  is  generally 
held,  first,  that  there  can  be  no  recovery  for  an  injury  to  business  itself, 
for  example,  loss  of  profits  due  to  competition  or  other  cause,  loss  of 
"  good-will  "  or  loss  of  future  or  contingent  profits;  but,  second,  that 
if  it  can  be  shown  that  such  business  tended  to  enhance  the  market 
value  of  the  property  taken,  evidence  to  this  effect  may  be  admitted 
to  show  what  "just  compensation  "  therefor  is.  Whitman  v.  Boston 
cV  Maine  R.  R.  Co.  (1861)  3  Allen  133.  In  Edwards  v.  Boston 
( 1 87 1 )  108  Mass.  535,  where  land  had  been  taken  by  the  City  of  Bos- 
ton under  a  statute  to  widen  a  certain  street,  the  Court  said:  "  '  Good- 
will '  of  the  business  of  a  lessee  or  other  owner  is  not  property  for 
which  damages  can  be  included;  and  is  to  be  considered  only  so  far  as 
it  tends  to  enhance  the  market  value  of  the  estate  that  is  injured." 
But  on  the  other  hand,  in  considering  whether  the  market  value  of  the 
property  is  affected,  the  courts  are  not  limited  to  the  use  to  which  the 
occupier  is  putting  the  property,  but  as  stated  in  Maynard  v.  North- 
ampton (1892)  157  Mass.  218:  "any  and  all  of  the  uses  to  which  the 
land  considered  as  property  may  profitably  be  applied  whether  con- 
templated by  the  owner  or  not,  may  well  be  taken  into  account  by  the 
jury."  Also,  if  certain  facts  exist  which  do  enhance  the  value  of  the 
property,  such  facts  can  be  considered  even  though  the  owner  or  oc- 
cupier had  no  legal  right  to  have  them  continue  in  existence.  In  N. 
Y.  N  H.  &  H.  Ry.  Co.  et  al.  v.  Blocker  et  al.  (1901)  178  Mass. 
386,  at  the  time  of  the  taking  of  the  plaintiff's  land,  spur  tracks  con- 
nected the  coal-yard  on  it  with  the  main  railroad,  and  though  the  rail- 
road had  a  right  to  remove  them  at  any  time,  it  was  held  that  the  fact 
of  their  being  there  could  be  taken  into  consideration  in  determining 
the  market  value:  "the  fact  that  it  is  done  there,  and  is  likely  to  con- 
tinue to  be  done  there,  is  a  fact  which  affects  the  market  value  of  the 
land." 

Evidence  is  not,  however,  admissible  to  show  that  business  will 
be  diminished  by  competition.  Petition  0/  Mount  Washington  Road 
Co.  (1857)  53  N.  H.,  134.  In  this  case  the  plaintiff,  a  hotel  keeper, 
who  had  built  a  bridle  path  to  the  summit  of  the  mountain,  was  not 
allowed  to  show  that  the  building  of  a  carriage  road  would  injure  his 
business  of  hiring  out  saddle-horses.  In  Troy  &r  Boston  R.  R.  Co. 
v.  Northern  Turnpike  Co.  (1852)  16  Barb.,  100,  conjectures  by  wit- 
nesses as  to  the  probable  injury  to  a  turnpike  business  by  the  defend- 
ant railroad  were  not  admitted. 

If  the  property  is  peculiarly  adapted  naturally,  or  by  its  owner  to 
any  special  use,  the  fact  mav  be  introduced.  Dupuis  v.  C.  &  N.  W. 
.fly.  Co.  (1885)  115  111.,  97.'  Pittsburgh  6*  Western  Ry.  Co.  v.  Pat- 
terson (1884)  107  Pa.  St.,  461.  Such  a  case  was  that  of  King  v. 
Minneapolis  Union  Ry.  Co.  (1884)  32  Minn.,  224,  where  the  plaintiff 
had  fitted  up  his  property  for  a  plough  factory,  and  made  it  particu- 
larly adapted  for  this  purpose. 
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Some  courts,  not  necessarily  accepting  the  interpretation  of  the 
constitutional  provision  given  in  Monongahela  Nav.  Co.  v.  U.  S.  en- 
deavor to  reconcile  the  cases  by  saying  that  in  order  for  injuries  to  be 
considered  such  a  taking  as  to  entitle  the  owner  to  compensation, 
they  must  be  actual  injuries  that  reduce  the  market  value  of  the  prop- 
erty. They  must  not  be  merely  speculative,  prospective  or  contin- 
gent ;  and,  therefore  injuries  to  business  are  usually  too  remote  to  be 
considered  in  estimating  the  amount  of  compensation,  because  they 
depend  too  much  on  contingencies  that  are  uncertain  and  specula- 
tive. This  test,  however,  fails  to  account  for  those  adjudicated  cases 
where,  notwithstanding  an  actual  and  direct  injury,  no  compensation 
has  been  allowed.  They  can  only  be  explained  on  the  theory  that 
business  is  not  property  and  therefore,  under  the  interpretation  put 
upon  the  constitutional  provisions  by  the  Monongahela  Co.  case,  not 
within  its  protection. 

Now  it  is  true  that  we  generally  think  and  speak  of  property  as  a 
corporeal  thing,  something  tangible.  But,  as  is  said  by  Mr.  Lewis  in  his 
work  on  Eminent  Domain  §§  54  etseq.  "  A  little  reflection  will  suffice 
to  convince  anyone  that  property  is  not  a  corporeal  thing  itself  of  which 
it  is  predicated,  but  certain  rights  in  or  over  the  thing.  *  *  *  We 
must,  therefore,  look  beyond  the  thing  itself,  beyond  the  mere  cor- 
poreal object,  for  the  true  idea  of  property.  Property  may  be  defined 
as  certain  rights  in  things  which  pertain  to  persons,  and  which  are 
created  and  sanctioned  by  law.  These  rights  are  the  right  of  user, 
the  right  of  exclusion,  and  the  right  of  disposition."  Taking  this 
view  of  "  property"  it  seems  consistent  to  agree  with  Mr.  Sedgwick 
in  his  work  on  Constitutional  Law  (2  ed.)  §  247,  where  he  discusses 
the  interpretation  of  this  clause  of  the  constitution.  He  says:  "It 
seems  to  be  settled  that,  to  entitle  an  owner  to  protection  under  this 
clause,  the  property  must  actually  be  taken  in  the  physical  sense  of 
the  word,  and  the  proprietor  is  not  entitled  to  claim  remuneration 
for  indirect  or  consequential  damage,  no  matter  how  serious  or  how 
clearly  or  unquestionably  resulting  from  the  exercise  of  the  power  of 
Eminent  Domain."  After  thus  stating  the  law,  he  continues,  "It 
seems  very  difficult  in  reason  to  show  why  the  State  should  not  pay  for 
property  of  which  it  destroys  or  impairs  the  value,  as  well  as  for  what  it 
physically  takes.  If  by  reason  of  a  consequential  damage  the  value  of 
real  estate  is  positively  diminished,  it  does  not  appear  arduous  to 
prove  that  in  point  of  fact,  the  owner  is  deprived  of  property,  though 
a  particular  piece  of  property  be  not  actually  taken. "  This  view  is 
taken  in  Eaton  v.  Ry.  Co.  (1872)  51  N.  H.,  504,  where  the  defend- 
ant, after  making  compensation  for  that  part  of  the  plaintiffs  land 
which  it  took,  removed  a  natural  barrier  on  adjoining  property  and 
thereby  caused  an  overflow  of  water  on  the  plaintiffs  land.  The 
court  allowed  a  recovery  on  the  ground  that  the  plaintiff  had  a  prop- 
erty right  to  be  protected  by  this  natural  barrier,  and  that  therefore 
the  destruction  of  it  amounted  to  a  further  taking  by  the  defendant 
over  and  above  what  it  had  already  paid  for,  and  that  therefore  the 
plaintiff  was  entitled  to  further  compensation  under  the  Constitution. 
This  case  and  its  reasoning  has  been  followed  in  some  jurisdictions, 
though  the  general  rule  of  law  seems  to  be  the  other  way.  Lewis 
points  to  this  as  the  new  rule  gradually  taking  the  place  of  the  other ; 
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and  see  2  Columbia  Law  Review,  383.  It  would  be  a  more  logical 
result,  certainly,  to  say  that  where  a  man's  right  of  user,  of  exclusion 
or  of  disposition  over  a  thing,  whether  land,  business  or  anything  else, 
corporeal  or  incorporeal,  is  taken  away  or  destroyed  under  Eminent 
Domain,  such  person  should  have  "just  compensation"  under  the 
Constitution  in  every  case  where  he  would  have  had  an  action  for 
damages  against  a  private  person  under  the  common  law. 


Carrier's  Duty  towards  Passengers  and  Licensees. — A  recent 
Texas  case,  Houston  &  Texas  Central  R.  Co.  v.  Phillis  (1902)  69  S. 
W.  994  raises  an  interesting  question.  The  plaintiff  and  his  wife  were 
assaulted  by  a  drunken  man,  who  was  allowed  to  come  into  the 
defendant's  depot.  The  wife  had  purchased  a  ticket  and  was  waiting 
for  a  train.  The  husband  was  acting  as  escort  and  had  no  intention 
of  becoming  a  passenger.  It  was  held  that  the  wife  was  a  passenger, 
and  as  such,  had  a  cause  of  action,  but  that  the  husband  being  a 
mere  licensee  had  no  right  of  action. 

It  might,  with  some  show  of  reason,  be  said  that  the  carrier  in  the 
exercise  of  its  public  calling,  owes  a  duty  to  all  those  who  are  lawfully 
in  the  station,  whether  passengers  or  licensees.  But  the  rule  which 
requires  a  passenger  carrier  to  protect  against  injuries  by  third  persons 
has  obviously  no  parallel  and  no  origin  in  the  law  of  tort.  It  is  a 
comparatively  recent  application  of  the  ancient  duty  to  safeguard  ihe 
passenger.  R.  Co.  v.  Burke  (1876)  53  Miss.  2co;  Britton  v.  Ry 
(1883)  88  N.  C.  536.  It  is  paralleled  only  by  the  duty  imposed  upon 
the  carrier  of  protecting  its  passengers  from  wanton  assaults  by  its 
servants,  whether  the  acts  are  within  the  apparent  scope  of  authority 
or  not.  See  2  Columbia  Law  Review,  488.  It  is  no  light  responsi- 
bility, and  should  not  be  lightly  imposed.  The  mere  fact  that  the 
railroad  is  a  carrier  of  passengers  has  not  been  considered  a  ground 
for  extending  its  liability  to  the  general  public,  beyond  that  of  the 
innkeeper  or  the  man  who  keeps  a  shop.  The  extraordinary  duties 
of  the  carrier  are  those  owed  to  passengers,  and,  unless  the  dual  rela- 
tion of  passenger  and  carrier  exists,  one  must  agree  with  the  result 
reached  in  the  principal  case  as  far  as  the  rights  of  the  husband  are 
concerned. 

The  adoption  of  this  test  as  a  working  rule,  however,  is  not  with- 
out its  difficulties.  It  raises  the  perplexing  question  of  defining  the 
term  passenger.  Nor  have  judicial  dicta  thrown  much  light  on  the 
subject.  In  the  majority  of  cases,  it  would  make  not  the  slightest 
difference  in  the  result  reached,  whether  the  person  seeking  redress 
were  a  passenger  or  a  licensee.  The  carrier  like  the  innkeeper  or 
shopkeeper,  is  under  a  duty  to  keep  its  premises  in  safe  condition. 
Where  the  cause  of  action  arises  from  a  failure  to  perform  this  duty, 
it  matters  not  that  the  plaintiff  is  a  passenger,  and  to  call  him  such  is 
entirely  obiter.  The  analogy  between  freight  and  passengers,  which 
is  sometimes  attempted,  Webster  v.  Fitchburg  R.  Co.  (1894)  161 
Mass.  298,  is  in  some  degree  helpful.  In  the  case  cited  it  is  said: 
"One  becomes  a  passenger  on  a  railroad  when  he  puts  himself  into 
the  care  of  the  railroad  company  to  be  transported,  and  is  received  and 
accepted  as  a  passenger  by  the  company.  There  is  hardly  ever  any 
formal  act  of  delivery  of  one's  person  into  the  care  of  the  carrier,  and 
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so  the  existence  of  the  relation  of  passenger  and  carrier,  is  commonly 
to  be  implied  from  circumstances."  Mr.  Hutchinson  in  his  work  on 
Carriers  (2d  ed.  sec.  562)  after  adverting  to  the  fact  that  mere  intention 
to  become  a  passenger  does  not  suffice,  states  the  rule  thus,  "But  if 
the  intention  and  the  act  of  the  party  combined  are  such  as  to  give 
rise  to  an  implied  contract  to  carry,  the  duty  and  obligation  of  the 
carrier  as  such  at  once  begin,"  This  is  merely  a  different  way  of 
stating  the  rule  as  laid  down  in  the  Webster  case  (supra),  for  to  imply 
a  contract  in  fact  is  to  assume  from  the  facts  that  the  carrier  had 
accepted  the  passenger. 

In  Kentucky  a  statute  provides  that  all  railroad  companies  shall 
open  their  ticket  offices  and  waiting-rooms  for  the  passengers  at  least 
thirty  minutes  before  the  schedule  time  for  the  departure  of  trains. 
A  recent  case  in  that  jurisdiction  decides  that  an  acceptance  will  not 
be  presumed  before  that  time,  and  that  where  a  person  is  injured  by 
third  parties  in  the  depot  three  hours  before  train  time  the  carrier  is 
not  liable,  ///.  Cent.  R.  Co.  v.  Laloge  (Ky.,  1902)  69  S.  W.  795. 
The  same  result  was  reached  in  Phillips  v.  Southern  R.  Co.  (1899) 
124  N.  C.  123,  where  a  rule  of  the  company  required  its  waiting- 
rooms  at  a  station  to  be  closed  until  thirty  minutes  before  the  depart- 
ure of  the  next  train. 

In  the  principal  case  the  facts  justify  the  conclusion  reached  by  the 
court  that  the  wife  was  a  passenger.  Her  right  to  recover  was  there- 
fore well  recognized.  And  since  this  extraordinary  duty  of  protec- 
tion against  third  persons,  has  been  imposed  only  in  favor  of  passen- 
gers, or  at  least  those  who  have  lawful  business  with  the  carrier  as 
such — see  Daniel  v.  R.  Co.  (1895)  117  N.  C.  592 — the  further  con- 
clusion that  the  husband  could  not  recover,  must  also  be  considered 
warranted. 

An  Agent's  Liability  in  Tort  to  Third  Persons  for  Non- 
feasance.— The  case  of  Lough  v.  Davis  (Wash.  1902)  70  Pac.  491, 
raises  the  question  whether  the  nonfeasance  of  an  agent  toward  his 
principal  may  also  be  such  a  nonfeasance  toward  a  third  person  dam- 
aged thereby  as  to  make  him  liable  in  tort  to  that  third  person.  The 
ordinary  rule  that  runs  through  the  books  seems  to  answer  in  the 
negative.  It  is  said  that  an  agent  is  liable  in  tort  to  third  persons  for 
misfeasance  but  not  for  nonfeasance.  Coke,  as  counsel,  suggested 
the  distinction  in  Marsh  v.  Astry  (1590)  Cro.  Eliz.  175,  in  a  case 
where  an  under-sheriff  failed  to  return  a  writ,  but  the  court  did  not 
pass  on  its  validity.  Lord  Holt's  dictum  in  Lane  v.  Cotton  (1701) 
12  Mod.  472,  488,  that  a  post  office  clerk  would  not  be  liable  to  a 
third  person  for  failure  to  act  or  nonfeasance,  but  would  be  for  an 
improper  act,  or  misfeasance,  is  the  origin  of  the  rule.  The  natural 
implication  of  this  is  that  while  a  clerk  would  be  liable  if  he  lost  a 
letter  by  carelessly  knocking  it  into  a  waste  box,  he  would  not  be  if 
the  wind  blew  it  there  and  he  failed  to  take  the  trouble  to  pick  it  out. 
Lord  Mansfifld  in  Whitfield  v.  Lord Le  Despencer  (1778)  2  Cowp. 
754.  765,  speaks  of  the  responsibility  of  the  clerk  for  the  loss  of  letters 
without  drawing  any  distinction  between  misfeasance  and  nonfeas- 
ance. It  was  Justice  Story's  repetition  of  Lord  Holt's  statement  of 
the  law  that  seems  to  have  given  it  its  wide  currency.   Story  on  Agency 
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§  308.  Possibly  what  its  authors  had  in  mind  in  their  enunciation  of 
the  rule  was  merely  that  third  persons  do  not  get  a  right  of  action 
through  an  agent's  violation  of  a  duty  owed  solely  to  his  principal. 
So  limited,  it  would  be  perfectly  sound,  and  it  is  to  this  class  of  cases 
that  it  has  ordinarily  been  applied.  Hill  v.  Caverly  (1838)  7  N.  H. 
215;  Calvin  v.  Holbrook  (1848)  2  N.  Y.  126.  The  natural  impli- 
cation, however,  is  that  no  failure  by  an  agent  to  act,  which  is  a  non- 
feasance as  to  his  principal,  can  render  the  agent  liable  to  a  third 
person.  There  is  no  careful  analysis  of  the  meaning  of  the  rule  in 
those  cases  that  adopt  it,  but  they  seem  to  accept  this  interpretation 
of  it  and  assume  it  to  be  the  law,  without  much  attempt  to  justify  it. 

On  principle,  it  seems  that  the  rule  so  interpreted  cannot  be 
justified.  If  one  owes  a  duty  to  a  third  person  to  act,  there  is  nothing 
in  the  collateral  fact  that  he  is  an  agent,  to  relieve  him  from  liability 
to  that  third  person  from  damage  which  his  act  would  have  averted. 
Nor  on  the  ordinary  principles  of  torts  is  there  any  difficulty  in  finding 
that  one  who  is  an  agent  may  be  under  a  duty  not  merely  to  his  prin- 
cipal but  also  to  a  third  person  to  do  a  certain  act.  It  is  true  that  one 
is  not  ordinarily  bound  to  act  to  prevent  damage  to  another,  even 
though  one  might  prevent  it  without  risk  or  serious  effort.  Presum- 
ably one  can  stand  by  and  watch  a  man  be  struck  by  a  passing  train, 
though  a  warning  word  would  save  him.  On  the  other  hand,  if  a 
person  once  does  an  act,  and  that  act.  though  innocent  in  itself,  so 
alters  circumstances  that  it  makes  the  safety  of  others  dependent  on 
his  doing  some  further  act,  then  his  freedom  to  stand  by  is  lost.  He 
neglects  the  second  act  at  his  peril,  and  if  damage  follows,  is  liable  in 
tort  for  his  nonfeasance.  Applying  these  principles  to  the  case  of  an 
agent,  it  would  seem  that  whenever  in  the  course  of  his  employment 
he  creates  a  condition  not  dangerous  at  the  time,  but  that  will  be 
dangerous  unless  he  does  some  further  act,  he  thereby  puts  himself 
under  a  duty  to  third  persons  to  do  that  act,  and  that  duty  is  no  way 
affected  by  the  fact  that  he  is  also  under  a  duty  to  his  principal  to  do 
the  same  act 

Further,  if  an  agent  undertake  to  perform  a  duty  owed  by  his 
principal  to  third  persons,  knowing  that  in  so  entering  on  the  employ- 
ment and  assuming  control  he  is  making  the  safety  of  such  third  per- 
ons  dependent  on  his  acting,  he  would  seem,  on  the  same  principles, 
to  owe  them  a  duty  to  act.  A  railroad  gateman  would  undoubtedly 
be  liable  to  a  person  injured  by  his  lowering  the  gates  improperly. 
Would  he  not  be  liable  to  one  injured  by  his  failing  to  lower  them  at 
all  ?  So  where  an  agent  undertakes  to  make  repairs  and  performs 
the  work  so  carelessly  that  some  one  is  injured  he  is  personally  liable. 
Should  a  like  result  be  reached  where  he  has  assumed  the  task  of 
keeping  premises  in  repair  but  fails  to  do  so?  In  the  ordinary  case 
his  undertaking  is  merely  by  virtue  of  his  contract  with  the  owner  and 
there  is  no  duty  owed  to  third  persons.  But  if  it  also  appears  that 
the  agent  is  in  absolute  and  exclusive  control  of  the  premises,  if,  in 
other  words,  he  has  undertaken  to  act  as  owner  of  the  premises,  then, 
the  principal  case  decides  he  is  under  a  common  law  duty — quite 
irrespective  of  his  contract  with  his  principal,  to  keep  the  premises 
under  his  control  in  a  safe  condition.  On  principle  the  inquiry  in 
every  case  should  be  whether  the  agent  by  his  previous  conduct  had 
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so  altered  circumstances  that  he  was  under  a  duty  to  the  plaintiff  to 
do  an  act  which  would  have  averted  the  damage  sustained.  That  he 
has  also  failed  in  a  duty  to  his  principal  should  be  held  immaterial. 
Osborne  v.  Morgan  (1881)  130  Mass.  102. 

As  to  authority,  Lord  Holt's  rule  has  been  stated  repeatedly  to 
be  the  law,  but,  as  has  been  pointed  out,  it  has  usually  been  applied 
to  cases  where  it  might  fairly  be  said  that  the  duty  to  act  was  owed 
solely  to  the  principal.  There  are,  however,  cases  in  a  number  of 
jurisdictions  which  refused  recovery  where  on  the  principles  stated 
above  it  was  a  fair  question  whether  the  agent  was  not  under  a  duty 
to  the  plaintiff  as  well  as  to  his  principal.  Van  Antwerp  v.  Linton 
(1895)  89  Hun.  417;  Murray  v.  Usher  (1889)  117  N.  Y.  542 
{dictum);  Deans.  Brock  (1894)  11  Ind.  App.  507;  Feltus  v.  Swan 
(1884)  62  Miss.  415;  Carey  v.  Rochereau  (1883)  16  Fed.  87; 
Drake  v.  Hogan  (Tenn.  1902)  67  S.  W.  470. 

On  the  other  hand,  where,  on  the  ordinary  principles  of  torts,  the 
facts  have  clearly  shown  a  duty  to  the  third  person  injured,  par- 
ticularly where  some  positive  act  in  the  course  of  his  employment 
has  imposed  the  duty  to  do  the  further  act,  the  courts  in  a  number  of 
jurisdictions  have  found  a  way  to  allow  recovery.  They  have  evaded 
the  rule  by  broadening  the  definition  of  misfeasance.  Horner  v. 
Lawrence  (1874)  ^j  N.  J.  L.  46  ;  Lottman  v.  Barnett  (1876)  62  Mo. 
159  ;  Ellis  v.  McNaughton  (1889)  76  Mich.  237  ;  or  have  ignored  it, 
Campbell  v.  Portland  Sugar  Co.  (1873)  62  Me.  552  ;  or  have  denied 
its  validity,  Mayer  v.  Bldg.  Co.  (1894)  104  Ala.  611.  In  the  New 
Jersey  case  an  agent's  omission  to  put  up  the  bars  of  a  fence  properly 
taken  down,  in  the  Michigan  case  his  failure  to  relay  a  walk  taken 
up  by  another,  were  held  to  be  misfeasance.  A  definition  of  mis- 
feasance that  would  include  these  cases  would  seem  to  eliminate  the 
term  nonfeasance  from  the  law  of  torts,  or  at  any  rate  prevent  its 
being  used  in  contra-distinction  to  misfeasance.  The  better  course 
seems  to  be  taken  by  the  Alabama  court  and  the  principal  case  in 
holding  squarely  that  an  agent's  failure  to  act  may  be  a  nonfeasance 
both  as  to  the  principal  and  as  to  a  third  person  injured  thereby,  and 
that  if  it  is,  the  fact  of  agency  cannot  prevent  the  third  person  from 
recovery. 

In  holding  that  an  agent  in  complete  control  of  premises  is  under 
a  duty  to  keep  them  safe,  the  principal  case  is  supported  by  Baird 
v.  Shipman  (1890)  132  111.  16;  Campbell  v.  Sugar  Co.,  supra,  and  is 
thought  by  Huffcut,  "Agency,"  §  212,  to  be  "  more  consonant  with 
sound  principles  "  than  those  cases  which  take  the  other  view.  That 
such  a  duty  does  not  exist  in  every  case  where  an  agent  has  the  man- 
agement of  premises  is,  however,  well  pointed  out  vaKuhnertv.  Angell 
(1900)  10  N.  Dak.  59.  The  agent's  control  must  be  complete,  and  he 
must  stand  towards  third  parties  in  the  position  usually  occupied  by 
the  owner  of  thepremises. 


RECENT  DECISIONS. 

Bankruptcy — Rights  of  Conditional  Vendor.  By  an  unrecorded  con- 
tract goods  were  sold,  the  title  to  remain  in  the  vendor  until  payment. 
The  vendee  went  into  voluntary  bankruptcy.  In  Nebraska  such  a  con- 
dition in  a  sale  is  void  as  against  purchasers  for  value  and  judgment 
creditors.  The  National  Bankruptcy  Law  of  1898,  S  70*1  (5),  provides 
that  the  trustee  shall  be  vested  with  the  title  of  the  bankrupt  to  all 
property  which  "  he  could  by  any  means  have  transferred  or  which  might 
have  been  levied  upon  and  sold  under  judicial  process  against  him." 
Held,  the  vendor  could  not  reclaim  the  goods  from  the  trustee.  Logan 
v.  Nebraska  Moline  Plow  Co.  (Neb.  1902)  92  N.  W.  129. 

The  court  follows,  though  with  some  reluctance,  In  re  Pekin  Plow 
Co.  (C.  C.  A.,  8th  Circ.  1901)  112  Fed.  308,  a  case  of  involuntary  bank- 
ruptcy. The  opposite  result  was  reached  in  the  Second  Circuit,  under  a 
substantially  similar  New  York  statute.  In  re  New  York  Economical 
Printing  Co.  (1901)  no  Fed.  514.  Under  the  Act  of  1867,  except  in  the 
case  of  fraudulent  conveyances  and  of  certain  attachments,  the  assignee 
obtained  no  right  that  the  bankrupt  himself  could  not  have  enforced. 
Stewart  v.  Piatt  (1879)  101  U.  S.  731,  738.  The  broad  construction  here 
placed  by  the  court  on  §  70a  (5)  seems  objectionable  in  that  by  letting  in 
the  general  creditors  it  frustrates  the  purpose  of  the  State  statutes  to 
prefer  only  judgment  and  attachment  creditors  to  the  holder  of  the 
unrecorded  lien. 

Carriers — Passengers — Scope  of  Servant's  Authority.  While  riding 
on  the  front  platform  of  a  crowded  street  car,  without  objection  from  the 
driver,  contrary  to  the  company's  rules  and  its  instructions  to  employees, 
the  plaintiff  was  injured  through  negligence  of  the  company's  servants. 
The  jury  found  (i)that  the  servants  of  the  company  had  no  authority  to 
permit  plaintiff  to  ride  on  the  platform;  (2)  that  plaintiff  was  not  negli- 
gent; and  (3)  that  he  had  no  notice  of  the  rules.  Held,  the  plaintiff  could 
not  recover.  Byrne  v.  Londonderry  Tramway  Company,  [1902]  2  Ir. 
457- 

The  decision  of  the  court  is  based  on  the  first  finding  of  the  jury. 
While  a  disregard  of  instructions  is  not  sufficient  to  relieve  the  company 
from  liability,  Limpus  v.  Omnibus  Co.  (1862)  1  H.  &  C.  526,  a  decisive 
inference  of  fact  may  arise  that  the  servant  disobeying  orders  is  not 
within  the  scope  of  his  employment.  Walker  v.  Railway  Co.  (1870)  L. 
R.  5  C.  P.  640.  The  weight  of  authority  in  the  United  States  is  that  if  a 
conductor  accept  one  as  a  passenger,  he  will  be  treated  as  such  in  the  ab- 
sence of  knowledge  on  his  part  of  limitations  upon  the  conductor's  author- 
ity. Spence  v.  Chicago,  etc.  R.  Co.  (1902)  90  N.  W.  346.  But  it  did  not 
appear  in  the  principal  case  that  the  conductor  knew  of  the  plaintiff's 
presence  on  the  platform,  and  the  evidence  went  to  establish  that  it  was 
considered  "  an  offence"  to  ride  there,  not  being  a  general  practice,  as  in 
this  country,  where  the  opposite  conclusion  has  been  reached.  Wilton  v. 
Middlesex  R.  R.  Co.  (1871)  107  Mass.  108. 

Carriers — Passengers — Duty  to  Protect.  Husband  and  wife  were  in  a 
depot  together,  the  former  acting  as  escort  and  the  latter  waiting  to  take 
a  train  tor  which  she  had  already  purchased  a  ticket.  While  there  they 
were  both  assaulted  by  a  drunken  man  who  had  been  allowed  to  enter  the 
depot.  Held,  the  husband,  being  merely  a  licensee,  could  not  recover, 
but  the  wife,  being  a  passenger,  had  a  good  cause  of  action.  Houston 
&*  Texas  Central  R.  Co.  v.  Phillio  (Tex.  1902)  69  S.  W.  994.  See  Notes, 
p.  115. 
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Constitutional  Law — Police  Power — Right  to  Bear  Arms.  The  Idaho 
constitution  reads:  "The  people  have  the  right  to  bear  arms  for  their 
security  and  defence,  but  the  legislature  shall  regulate  the  exercise  of  this 
right  by  law."  An  Idaho  statute  prohibited  the  carrying  of  deadly 
weapons  within  the  limits  of  any  city  or  town.  Held,  while  prohibiting 
the  carrying  of  concealed  weapons  would  be  a  proper  exercise  of  the 
police  power  of  the  State,  an  absolute  prohibition  was  void  as  contravening 
the  Second  Amendment  of  the  federal  Constitution  and  the  provision  of 
the  State  constitution  quoted.     In  re  Brickey  (Wash.  1902)  70  Pac.  609. 

The  Second  Amendment  restricts  only  federal  legislation.  U.  S.  v. 
Cruikshank  (1875)  92  U.  S.  542;  State  v.  Shelby  (1886)  90  Mo.  302. 
Under  substantially  similar  constitutional  provisions  it  has  been  held  a 
proper  exercise  of  the  police  power  of  the  State  to  prohibit  carrying  of 
weapons  not  arms,  Andrews  v.  State,  (Tenn.  1871)  3  Heisk.  165;  to  for- 
bid any  tramp  to  carry  a  dangerous  weapon,  State  v.  Hog  an  (1900)  63  Oh. 
St.  202;  to  prohibit  carrying  weapons  to  courts  of  justice.  Hill  v.  State 
(1874)  53  Ga.  472.  To  have  upheld  the  statute  in  the  principal  case, 
would,  it  is  believed,  have  been  an  unwarranted  extension  of  the  principle 
in  Hill  v.  State. 

Corporations — Duty  of  Directors.  The  shareholders  of  a  company 
sold  their  stock  to  the  directors,  who,  empowered  by  the  company's  char- 
ter, had  arranged  to  sell  all  its  assets.  Held,  the  shareholders  were  not 
entitled  to  rescind  the  sale  for  the  failure  of  the  directors  to  disclose  the 
fact  of  the  pending  sale  of  the  assets.  Percival  v.  Wright,  [1902] 
2  Ch.  421. 

Though  the  directors  of  a  corporation  undoubtedly  occupy  a  fiduciary 
relation  with  regard  to  the  shareholders  in  managing  the  affairs  of  the 
corporation  and  in  their  dealings  with  it,  this  relation  does  not  extend  to 
transactions  in  which  no  interest  of  the  corporation  is  concerned,  as  in  a 
sale  of  shares  to  a  director.  The  parties  stand  in  the  ordinary  position  of 
vendor  and  purchaser,  and  a  director  is  no  more  restrained  from  profiting 
by  the  knowledge  he  obtains  in  his  official  capacity  than  is  any  vendee 
who  is  fortunate  enough  to  have  exclusive  information,  always  supposing 
there  is  no  actual  misrepresentation.  This  principle  is  well  established  in 
the  United  States.  Tippecanoe  County  v.  Reynolds  (1873)  44  Ind.  509; 
Crowe  1 1  v.  Jackson  (1891)  53  N.  J.  L.  656.  And  it  should  make  no  differ- 
ence whether  the  sale  be  by  one  shareholder,  or  as  in  the  principal  case, 
by  all,  as  they  are  still  acting  purely  in  an  individual  capacity. 

Corporations — Insolvency — Statutory  Preferences.  The  charter  of  a 
trust  company,  in  accordance  with  a  State  banking  law,  provided  that 
certain  depositors'  claims  should  be  preferred.  Held,  while  these  prefer- 
ences take  effect  from  the  time  a  receiver  is  appointed,  interest  on  the 
preferred  claims,  the  corporation  being  insolvent,  will  not  be  allowed  to 
the  prejudice  of  the  unpreferred  claims.  People  v.  American  Loan  6-» 
Trust  Co.  (§  1902)  172  N.  Y.  371. 

The  decision  is  eminently  reasonable.  In  Thomas  v.  Car  Co.  (1893) 
149  U.  S.  95,  116,  it  is  said,  "As  a  general  rule,  after  property  of  an 
insolvent  passes  into  the  hands  of  a  receiver  or  of  an  assignee  in  insolv- 
ency, interest  is  not  allowed  on  the  claims  against  the  funds.  The  delay 
in  distribution  is  the  act  of  the  law;  it  is  a  necessary  incident  to  the  set- 
tlement of  the  estate."  The  case  of  Thomas  v.  Minot  (Mass.  1857)  10 
Gray,  263,  is  in  point.  It  was  there  held  that  the  separate  creditors  of  an 
insolvent  partner  were  not  entitled  to  interest,  but  the  surplus  should  be 
applied  in  liquidation  of  the  claims  of  the  firm  creditors. 

Criminal  Law — Former  Conviction — Verdict.  On  an  indictment  for 
larceny  the  defendant  pleaded  a  former  conviction  for  the  same  crime. 
There  was  no  conflict  in  the  evidence,  and,  on  inspecting  the  record,  the 
judge  charged  the  jury  they  must  return  a  verdict  for  the  State.  The 
jury  in  the  face  of  his  instruction  returned  a  verdict  for  the  defendant. 
Held,  an  order  setting  aside  the  verdict  was  valid;  for  the  plea  of  former 
conviction  did  not  go  to  the  merits  of  the  case,  and  the  trial  of  the  issue 
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did  not  place  the  defendant  in  jeopardy.  State  v.  Ellsworth  et  a  I.  (N.  C. 
1902)  42  S.  E.  699. 

As  a  rule,  a  verdict  for  the  defendant  in  a  criminal  trial  is  absolutely 
final.  Otherwise  all  further  proceedings  would  be  open  to  the  objection 
that  the  defendant  had  once  been  placed  in  jeopardy.  But  the  trial  of  the 
issue  of  former  conviction  is  an  inquiry  into  the  nature  and  result  of  a 
former  action  against  the  defendant.  No  answer  of  the  jury  can  convict 
him.  Even  if  against  him,  the  case  must  still  be  heard  on  its  merits. 
Thus  the  reason  for  the  rule  fails,  and  the  verdict  should  not  necessarily 
be  final.  See  State  v.  Hager  (1900)  61  Kan.  504;  Martha  v.  State  (1855) 
26  Ala.  72. 

Eminent  Domain — Injury  to  Business.  Held,  injury  to  an  established 
business  is  not  a  taking  of  property  in  such  a  sense  as  to  entitle  its  owner 
to  compensation  under  a  constitutional  provision  that  private  property 
shall  not  be  taken  for  public  use  without  just  compensation.  Sawyer  v. 
Commonwealth  (Mass.  1902)  65  N.  E.  52.     See  Notes,  p.  112. 

Equity — Railway  Mortgages — Preferential  Debts.  The  intervenor 
sold  car  wheels  to  the  A  railway  company,  in  accordance  with  a  previous 
course  of  dealing,  on  60  days'  credit,  with  knowledge  that  the  purchaser 
intended  to  use  them  on  the  B  road,  of  which  it  was  the  lessee.  One  year 
later  bondholders  filed  a  bill  for  foreclosure  of  a  mortgage  on  the  A  road 
securing  their  bonds,  and  a  receiver  was  appointed.  Held,  the  inter- 
venor stood  in  the  position  of  a  general  creditor  only,  and  its  claim  was 
not  to  be  preferred  to  those  of  the  bondholders  and  other  secured  cred- 
itors. Southern  Ry.  Co.  v.  Ensign  Mfg.  Co.  (C.  C.  A.,  4th  Circ.  1902) 
117  Fed.  417. 

More  than  six  months  prior  to  the  appointment  of  a  receiver,  a  railway 
company  bought  jackscrews  from  the  intervenor,  for  use  upon  a  line  of 
which  it  was  the  lessee.  Within  six  months  prior  to  such  appointment,  it 
bought  jackscrews  for  use  upon  its  own  line,  //eld,  the  claim  for  the 
second  sale  was  to  be  preferred  to  the  claim  of  mortgage  creditors,  but 
that  for  the  first  was  not  to  be  so  preferred.  Southern  Ry.  Co.  v.  Chap, 
man  Jack  Co.  (C.  C.  A.,  4th  Circ    1092)  117  Fed.  424.     See  Notes,  p,  III. 

Equity— Specific  Performance  of  BUILDING  Contract.  The  plaintiff 
conveyed  land  to  the  defendant  railroad.  Part  of  the  consideration  was 
the  defendant's  covenant  to  erect  and  maintain  on  this  land  a  station  of 
a  certain  character,  //eld,  specific  performance  would  be  decreed  as  the 
terms  of  the  contract  were  definite,  the  building  was  to  be  on  the  defend- 
ant's land,  and  the  plaintiff  would  have  no  adequate  remedy  at  law  for 
the  loss  of  the  expected  collateral  benefit.  A/urray  v.  Northwestern 
R.  Co.  (S.  C.  1902)  42  S.  E.  617. 

As  early  as  Year  Book  8  Ed.  IV.  4,  it  was  held  that  specific  perform- 
ance of  a  contract  to  build  could  be  decreed.  But  the  adequacy  of  the 
plaintiff's  remedy  at  law,  as  he  could  get  the  work  done  by  someone 
else,  as  well  as  the  difficulty  of  supervision,  afterwards  led  the  courts  to 
refuse  to  take  jurisdiction  in  the  case  of  an  ordinary  building  contract. 
Errington  v.  Aynesly  (1788)  2  Bro.  Ch.  341  ;  Lucas  v.  Commerford 
(1790)  3  Bro.  Ch.  165.  Where,  however,  the  building  is  to  be  done  on 
land  conveyed  to  the  defendant  as  consideration  the  plaintiff  can  get  the 
expected  benefit  in  no  other  way  ;  and  in  such  cases  the  courts  do  not 
find  insurmountable  the  difficulty  that  supervision  of  the  construction 
or  even  of  indefinite  maintenance  is  involved.  Hood  v.  N.  E.  R. 
Co.  (1869)  L.  R.  8  Eq.  666  ;  Gregory  v.  Ingewesen  (1880)  32  N.  J.  Eq. 
199  ;  Lawrence  v.  Saratoga  Lake  R.  Co.  (1885)  36  Hun,  467  ;  Jones  v. 
Parker  (1895)  163  Mass.  564. 

Insurance — Alien  Enemy — Seizure  by  Enemy's  Government  Before 
Beginning  of  War — Public  Policy.  August  1,  1899,  a  British  subject 
insured  gold  of  a  Transvaal  corporation  during  transit  to  England, 
"  against  arrests  of  all  kings,  princes,  and  peoples  whatsoever."  October 
2,  the  gold  was  seized  by  the  Transvaal  authorities.  October  11,  war 
broke  out.     Held,  as  seizure  antedated  the  war,  this  was  not  insurance 
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of  an  alien  enemy,  and  the  insurer  was  liable,  public  policy  not  being  a 
ground  for  extending  the  rule  against  insuring  alien  enemies  to  cover 
seizure  in  contemplation  of  war.  Janson  v.  Driefontein  Consolidated 
Mines,  Lim't'd,  [1902]  A.  C.  484. 

Conway  v.  Gray  (1809)  10  East,  536,  held  that  an  alien  assured  could 
not  recover  for  seizure  by  his  own  government.  Aubert  v.  Gray  (1862) 
32  L.  J.  Q.  B.  50,  held  that  this  principle  applied,  if  at  all,  only  to  seizure 
during  or  in  contemplation  of  war.  The  present  case  overthrows  what 
is  left  of  the  doctrine.  The  House  of  Lords  takes  sound  ground  in 
limiting  public  policy  as  a  basis  of  judicial  decision,  and  the  result  is 
in  line  with  Richardson  v.  Mellish  (1824)  2  Bing.  229  ;  the  case  must  be 
taken  as  limiting  the  scope  of  public  policy  as  laid  down,  contrary  to  the 
advice  of  the  majority  of  the  judges,  in  Egerton  v.  Broivnlow  (1853)  4 
H.  L.  C.  1. 

Insurance — Beneficiary  and  Insurer— Death  in  Same  Disaster — Bur- 
den of  Proof.  A  member  of  a  fraternal  beneficial  association  named 
his  wife  as  the  beneficiary.  Should  the  beneficiary  die  before  the 
insured,  the  by-laws  of  the  order  provided  that  the  fund  should  be  paid 
to  the  insured's  next  of  kin.  Insured  and  beneficiary  perished  in  the  same 
disaster.  Held,  on  interpleader,  the  burden  is  on  the  representative  of 
the  beneficiary  to  prove  that  she  survived  her  husband  ;  otherwise  the 
fund  goes  to  the  insured's  next  of  kin.  Middeke  et  al.  v.  Balder  et  al 
(111.  1902)  64  N.  E.  1002. 

This  undoubtedly  is  in  accord  with  the  great  weight  of  authority. 
Southwell  v.  Gray  (1901)  35  N.  Y.  Misc.  740;  Cade  v.  Head  Camp,  etc. 
(1902)  67  Pac.  603.  But  it  is  open  to  criticism.  The  designation,  by  the 
by-laws,  of  the  next  of  kin  as  beneficiaries  in  the  alternative,  is  part  of 
the  contract  of  insurance.  They  do  not  take  by  descent,  because,  if  this 
alternative  were  not  provided  for,  and  the  insured  after  the  death  of  the 
first  beneficiary  should  fail  to  designate  another,  the  fund  would  go  to 
the  beneficiary's  representative.  Thomas  v.  Cochran  (1899)  89  Md.  390; 
Hooker  v.  Sugg  (i88<))  102  N.  C.  115.  Therefore,  the  next  of  kin  being 
beneficiaries  in  the  alternative,  the  prima  facie  right  is  in  the  designated 
beneficiary,  and  the  burden  should  be  upon  the  next  of  kin  to  prove  the 
prior  death  of  the  wife.     Cowman  v.  Rogers  (1891)  73  Md.  403. 

International  Law — Extradition.  In  habeas  corpus  proceedings  it 
appeared  that  the  prisoner  was  arrested  and  held  for  extradition  to  Eng- 
land for  an  offence  alleged  to  have  been  committed  at  Johannesburg,  in 
the  Transvaal,  on  or  before  January  i,  1900,  and  before  Lord  Roberts' 
proclamation  of  annexation.  Held,  (1)  the  court  may  go  behind  the 
assertion  of  territorial  jurisdiction  contained  in  the  complaint  ;  (2)  the 
South  African  Republic  was  not  within  the  territorial  jurisdiction  of 
England  prior  to  the  proclamation  ;  and  (3)  the  provision  in  the  treaty  of 
1889  for  extradition  for  offences  "  committed  within  the  jurisdiction  "  of 
either  party  does  not  include  offences  committed  in  territory  prior  to  its 
acquisition,      hi  re  Taylor  (D.  C,  D.  Mass.  1902)  118  Fed.  196. 

The  result  reached  is  in  line  with  former  constructions  of  extradition 
treaties,  giving  to  the  term  "jurisdiction  "  a  narrow  definition,  established 
by  the  executive  rather  than  by  the  judicial  department.  In  re  Joseph 
Slupp  (1873)  11  Blatch.  124  and  note;  1  Phill.  Internat.  Law,  413.  It 
would  seem,  however,  that  the  quality  of  extradition  as  a  mere  process 
has  not  been  sufficiently  noticed.  An  extradition  treaty  is  not  a  criminal 
statute  requiring  strict  construction. 

Municipal  Corporations — Misconduct  of  Members  of  City  Council. 
Held,  in  letting  a  contract  for  the  improvement  of  streets,  the  board  of 
aldermen  of  a  city  acts  in  an  administrative,  and  not  in  a  legislative 
capacity,  and  hence  its  action  may  be  collaterally  attacked  on  the  ground 
of  bribery.  Field  v.  Barber  Asphalt  Pav.  Co.  (C.  C,  W.  D.  Mo.  1902) 
117  Fed.  925. 

While  the  general  rule,  that  the  courts  will  not  investigate  the 
motives  of  the  legislature  in  the  enactment  of    statutes,    Fletcher   v. 
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Peck  (1810)  6  Cranch,  87,  applies  also  to  the  jurisdiction  over  city  ordi- 
nances, Dill.  Mun.  Corp.  (4th  ed.)  £  311,  yet  an  exception  to  this  applica- 
tion has  grown  up  of  late  years.  Dill.  ibid.  §§311-312.  The  tendency 
now  is  to  limit  the  rule  of  Fletcher  v.  Peck  to  ordinances  passed  in  the 
exercise  of  the  police  power  and  for  other  purposes  of  government,  and 
to  exclude  from  its  protection  grants  of  franchises  and  contracts.  Davis 
v.  The  Mayor,  etc.  (1853)  1  Duer.  451  ;  State  v.  Gas  Co.  (1868)  18  Oh. 
St.  262;  Grave/  Co.  v.  New  Or/cans  (1893)  45  La.  Ann.  911.  Under 
the  statutes  of  New  York  allowing  "  tax-payers'  actions",  there  is  no 
doubt  of  the  jurisdiction,  ll'eston  v.  Syracuse  (18991  [58  N.  V  274.  In 
Davis  v.  The  Mayor,  supra,  the  board  of  aldermen  was  enjoined  from 
the  passage  of  an  ordinance. 

Negotiable  Instruments — Presentment  of  Check  Through  Clearing 
House,  Held,  where  the  payee  receives  a  check  in  the  place  where  the 
bank  on  which  it  is  drawn  is  located,  in  the  absence  of  special  circum- 
stances he  must  present  it,  in  order  to  hold  the  drawer,  not  later  than 
the  day  following  its  receipt  .  and  this,  even  though  the  business  usage 
of  the  community  is  to  have  checks  collected  through  a  clearing  house. 
Edmistcn  v.  Herpolsheimer  i  Neb.  1902)  02  N.  VY.  138. 

The  first  part  of  the  decision  is  settled  law,  where  it  is  customary  for 
the   payee   to    make   a  personal    presentation       Daniel,    Negot.    Instr. 

ti590,  and  cases  cited.  And  it  has  been  so  held  where  the  clearing 
ouse  system  is  used.  Holmes  v.  Roe  (1886)  62  Mich.  190.  But  this  rule 
is  based  on  the  earlier  rule  that  presentation  must  be  made  within  a  rea- 
sonable time.  Chitty,  Bills  of  Exchange.  405  Where,  therefore,  the 
clearing  house  system  is  the  business  usage  of  the  community,  the 
delavs  attendant  upon  such  usage  should  be  taken  into  account.  I.oux 
v.  Pox  (1895)  171  Pa.  St.  68.  A  recent  English  case,  Edehtein  v. 
Schuler,  [1902]  2  K.  B.  144.  well  points  out  how  the  law  of  negotiable 
paper  must  conform  itself  to  business  usage  and  change  with  the  vary- 
ing circumstances  of  commerce.  The  Negotiable  Instruments  Law  (§  122 
of  the  New  York  Statute)  merely  requires  a  reasonable  time,  and  in  de- 
fining reasonable  time  provides  (§4)  that  regard  be  had  to  business 
usage. 

Partnership — Property — Shares    in    Jonrr-Sn  Inter- 

ests in  land  are  exempt  from  transfer  taxes  by  N.  Y.  Laws  1891.  c.  215, 
£  1.  Forty-six  of  the  one  hundred  shares  in  the-  New  York  Times  Asso- 
ciation, a  joint-stock  association,  had  been  devised,  and  in  estimating 
their  value  in  order  to  impose  the  transfer  tax  the  appraiser  had  taken 
into  account  the  value  of  the  Times  building.  Held,  this  was  not  error, 
for  shares  in  a  joint-stock  association  are  personal  property,  although 
the  property  of  the  association  is  real  estate.  Matter  of  Jones  (1902)  172 
N.  Y.  575,  reversing  69  App.  Div.  237. 

The  decision  is  believed  to  be  correct.     See  2  Columbia  Law  Review, 
403,  where  the  decision  of  the  lower  court  is  commented  upon. 

Partnership — Rights  in  Equity  op  Person  Nominated  for  Membership 
According  to  Power  in  Partnership  Agreement.  Articles  of  partner- 
ship for  a  definite  period  gave  to  one  partner  the  right  to  nominate  a  son 
into  the  firm.  The  son  duly  presented  himself,  but  the  other  members 
refused  to  receive  him.  Held,  upon  a  bill  by  the  nominating  partner, 
joining  the  son  and  the  dissenting  partners  as  defendants,  that  equity, 
while  not  decreeing  specific  performance,  would  administer  in  behalf  of 
the  son  the  remedies  usually  afforded  to  partners,  and  would  order  exe- 
cution of  a  partnership  deed  recognizing  the  son  as  a  member  of  the  firm. 
Byrne  v.  Reid,  [1902]  2  Ch.  735.     See  Notes,  p.  108. 

Personal  Property — "Possibility  on  a  Possibility."  A  marriage  set- 
tlement transferred  personalty  in  trust  for  husband  and  wife  for  life, 
then  for  their  children  or  any  such  issue,  born  in  the  lifetime  of  the  orig- 
inal beneficiaries,  as  they  should  appoint.  Held,  an  appointment  to 
children  for  life  with  remainder  to  grandchildren  born  in  the  lifetime  of 
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the  original  beneficiaries,  was  good.  The  rule  against  a  "  possibility  on 
a  possibility  "  does  not  apply  to  limitations  of  personal  property.  In  re 
Bowles,  [1902]  2  Ch.  650. 

The  point  seems  never  before  to  have  been  squarely  decided.  In 
Whitby  v.  Mitchell  (1890)  44  Ch.  Div.  85,  the  Court  of  Appeal  held  that 
the  modern  rule  against  perpetuities  did  not  supersede  the  old  rule 
against  a  "  possibility  on  a  possibility,"  as  to  limitations  of  real  property. 
In  the  principal  case,  the  court  cites  a  dictum  in  Routledge  v.  Dorril 
(1794)  2  Ves.  Jr.  357,  to  the  effect,  in  a  case  substantially  similar,  that, 
while  an  appointment  to  grandchildren  unborn  at  the  grantor's  death  was 
void,  as  violating  the  rule  against  perpetuities,  it  would  be  valid  if  con- 
fined to  issue  living  at  the  grantor's  death.  See  Robert  v.  West  (1854) 
15  Ga.  122,  at  142,  accord. 

Pleading  and  Practice — Lunatic  not  Adjudged  Insane — Right  of 
Next  Friend  to  Sue.  The  plaintiff  obtained  an  order  to  file  a  bill  in  the 
name  of  a  lunatic  who  had  not  been  adjudged  insane,  and  had  no  conser- 
vator. After  the  bill  was  filed  the  lunatic  appeared  by  an  attorney,  and 
moved  to  dismiss  on  the  ground  that  she  was  a  competent  person.  Held, 
a  lunatic  may  sue  by  a  next  friend,  and  the  court  is  not  ousted  of  its  juris- 
diction by  the  motion  of  the  incompetent,  but  may  then  inquire  into  his 
competency.     Isle  v.  Cranby  (111.  1902)  64  N.  E.  1065. 

In  the  absence  of  statutory  prohibition  a  lunatic  not  adjudged  insane  is 
permitted  to  sue  in  his  own  name  by  a  proper  person  appointed  or  recog- 
nized by  the  court  as  the  "  next  friend."  16  Am.  &*  Eng.  Enc.  600; 
Gray  v.  Park  (1892)  155  Mass.  433.  The  question  then  raised  relates  to 
the  procedure  the  court  should  adopt  in  this  peculiar  situation  of  the  par- 
ties. The  sole  issue  is  the  competency  of  the  lunatic.  This  should  usu- 
ally be  determined  by  a  jury,  but  in  certain  cases  it  may  be  determined 
by  the  court.  Howard  v.  Howard  (1888)  87  Ky.  616;  Pyoltv.  Pyott 
(1901)  191  111.  280. 

Pleading  and  Practice — Service  on  Foreign  Corporation.  A  statute 
required  foreign  insurance  companies  to  designate  an  officer  for  service 
of  process  by  a  stipulation,  filed  with  the  insurance  commissioner, 
to  be  "  irrevocable  so  long  as  any  liability  of  a  company  remained  out- 
standing in  the  State."  Held,  the  company  could  not  revoke  the 
designation  as  to  one  who  insured  while  it  was  in  force.  Magoffin  v. 
Mutual  Reserve  Life  Ass'n  (Minn.  1902)  91  N.  W.  1115. 

The  court's  assertion  of  jurisdiction,  based  on  the  statute,  in  an  action 
in  personam,  against  a  non-resident,  not  voluntarily  appearing,  is  con- 
trary to  the  United  States  Supreme  Court  decisions.  Pennoyer  v.  Nejf 
(1877)  95  U.  S.  714;  St.  Clair  v.  Cox  (1882)  106  U.  S.  350.  But  the  defend- 
ant had  continued  to  collect  premiums,  and  it  is  held  that  the  collection 
of  premiums  upon  insurance  effected  prior  to  the  exclusion  or  withdrawal 
of  the  company  from  the  State  is  a  sufficient  transaction  of  business  to 
continue  the  designation  for  service,  made  under  a  statute,  in  actions  in 
personam.  Connecticut  Mutual  Life  Ins.  Co.  v.  Sprat  ley  (1899)  172  U. 
S.  602.  The  provision  of  the  statute  is  treated  as  a  condition  of  doing 
business  within  the  State,  and  not  as  a  contract.  The  power  of  the  State 
to  impose  such  conditions  is  defined  in  Hooper  v.  California  (1894)  155 
U.  S.  648. 

Quasi  Contracts — Recovery  of  Loan  Ultra  Vires — Interest:  A  build- 
ing and  loan  association,  unauthorized  by  its  charter,  received  money  as 
a  deposit  from  one  of  its  members,  agreeing  to  pa)'  six  per  cent,  interest. 
Held,  the  depositor  could  recover  in  quasi  contract  for  money  had  and 
received,  with  interest  only  from  the  time  when  demand  was  made  for 
the  payment  of  the  principal.  Brennan  v.  Gallagher  (111.  1902)  65  N.  E. 
227. 

As  to  the  interest,  this  seems,  on  principle,  to  be  wrong.  When  an 
innocent  defendant  receives  money  by  mistake  the  cause  of  action  arises 
and  interest  begins  to  run  wheq  he  discovers  the  mistake  or  when  resti- 
tution is  demanded  by  the  plaintiff.  But  here  the  money  was  not  paid 
by  the  plaintiff  to  discharge  a  supposed  obligation.     The  defendant  cor- 
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poration  borrowed  it  and  agreed  to  pay  interest  for  its  use.  It  had  actually- 
used  the  money  for  its  own  benefit.  Furthermore,  it  was  constructively 
in  default  from  the  beginning,  for  the  officers  of  a  corporation  are  pre- 
sumed to  know  its  charter,  and  hence,  in  this  case,  to  know  they  were 
acting  ultra  vires.  There  is  little  authority  on  the  subject,  but  this  con- 
clusion is  supported  by  Dill  v.  Ware  ham  (1844)  7  Met.  438  ;  Leather 
Man'f's  Bank  v.  Merchants'  Bank  (1888)  128  U.  S.  26  ;  Keener  on 
Quasi  Contracts,  p.  146. 

Real  Property — Waters — Underground  Water  Flowing  in  Defined 
but  Unknown  Channels.  The  plaintiffs  were  the  owners  of  certain  mills 
on  a  stream  of  which  one  of  the  principal  feeders  was  a  spring  arising  on 
the  defendant's  land.  By  sinking  shafts  nearby  the  defendants  had 
materially  diminished  the  flow  of  the  spring.  The  plaintiffs  alleged  that 
the  waters  issuing  from  the  spring  previous  to  their  emergence  flowed  in 
a  well-defined  and  ascertainable  channel  under  the  surface.  The  asser- 
tion rested  on  scientific  inference,  and  the  course  of  the  channel  was 
unknown.  Held,  there  are  no  rights  in  underground  water  when  the 
course  of  its  channel  is  unknown  Bradford  Corporation  v.  /'errand 
[1902]  2  Ch.  655.     See  Notes,  p.  109. 

Torts — Liability  of  an  Agent  to  Third  Persons  for  Nonfeasance.  The 
defendant  was  an  agent  authorized  to  keep  a  building  in  repair.  He  had 
undertaken  the  dutv,  and  had  complete  control.  Through  his  failure  to 
repair  the  railing  of  a  veranda  the  plaintiff  was  injured.  Held,  an  agent 
who  undertakes  the  responsibility  of  keeping  premises  in  repair  owes  a 
duty  to  so  keep  them,  not  merely  to  his  principal,  but  also  to  third  per- 
sons, and  is  liable  to  such  third  persons  for  injuries  resulting  from  his 
nonfeasance.  Lough  v.  Davis  (Wash.  1902)  70  Pac.  491.  See  Notes, 
p.  116. 

Trusts — Gift  Mortis  Causa — Delivery.  A,  thinking  he  was  about  to 
die.  told  his  son  to  pay  A's  wife,  who  was  present,  the  amount  of  a  debt 
owing  by  his  son  to  him.  Held,  by  Carland,  J.,  there  was  a  good  gift 
mortis  causa;  by  Sanborn,  J.,  there  was  a  good  assignment  of  a  chose  in 
action.  Thayer,  J.,  dissented  from  both  propositions.  Castle  v.  Per- 
sons (C.  C.  A.,  8th  Circ.  1902)  117  Fed.  835. 

Upon  the  question  of  assignment,  the  judges  drew  different  inferences 
in  regard  to  the  intention.  Upon  the  question  of  gift  mortis  causa,  the 
dissenting  opinion  is  the  sounder.  Delivery,  actual  or  constructive,  is 
essential  to  a  gift  mortis  causa.  Irons  v.  Smallpiece  (1819)  2  B.  &  Aid. 
551.  A  chose  in  action  may  be  the  subject  of  such  a  gift  if  it  is  a  written 
instrument.  Snellgrove  v.  Bailey  (1744)  3  Atk.  214;  Chase  v.  Redding 
(1859)  13  Gray,  418.  But  in  the  principal  case  there  was  nothing  capable 
of  delivery. 

Wills— Incorporation  by  Reference — Effect  of  Codicil.  The  testator 
bequeathed  certain  articles  "  to  such  of  my  friends  as  I  may  designate  in 
the  book  or  memorandum  which  will  be  found  with  this  will."  No  memo- 
randum was  in  existence  at  the  time  the  will  was  executed;  but  the  testa- 
tor made  one  a  few  years  later.  Thereafter  he  executed  a  codicil,  in 
which,  after  some  dispositions  not  affecting  the  foregoing  bequest,  he 
stated  that  in  all  other  respects  he  confirmed  his  will.  Held,  the  memo- 
randum was  not  incorporated  into  the  will.  In  the  goods  of  Smart,  [1902] 
P.  238. 

A  paper  or  document,  in  order  to  be  incorporated  into  a  will,  must  both 
be  referred  to  therein  as  then  existing,  and  in  fact  exist,  when  the  will  is 
executed.  If  only  the  latter  requirement  is  unfulfilled,  the  defect  is  cured 
if  a  codicil  is  made  subsequent  to  the  drawing  up  of  the  paper,  since  the 
will  is  regarded  as  speaking  as  of  the  date  of  the  codicil,  at  which  time 
the  paper  does  exist.  In  the  goods  of  Truro  (1866)  L.  R.  1  P.  &  D.  201. 
If,  however,  the  language  of  the  will  fails  to  describe  the  document  as 
existing,  a  general  confirmatory  codicil  is  evidently  of  no  avail.  In  the 
goods  of  Reid  (1868)  38  L.  J.  P.  &  M.  1.  The  present  case  comes  within 
this  rule. 
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Wills — Mistake — Probate.  Under  an  erroneous  impression  that  the 
testatrix  had  only  an  undivided  moiety  of  some  property,  whereas  in  fact 
she  possessed  the  entire  interest,  her  solicitor  drew  the  will  in  a  certain 
way,  and  in  that  form  it  was  executed.  The  testatrix,  however,  had  not 
read  the  will  before  signing  it.  Held,  probate  would  be  granted  with  the 
erroneous  words  stricken  out.     Briscoe  v.  Bail  lie  Hamilton,  [1902]  P. 

234- 

The  rule  is  clear  in  England  that  if  the  will  was  neither  read  to  the 
testator,  nor  read  by  him,  before  execution,  mistake  may  be  shown  in  the 
probate  court.  Morrellv.  Morrell  (1882)  7  P.  D.  68;  In  the  goods  of 
Boehm,  [1891]  P.  247.  But  dispute  has  arisen  whether,  if  the  will  was 
read,  there  is  a  conclusive  presumption  against  mistake.  Sir  J.  P.  Wilde 
held  affirmativelyin  Guardhouse  v.  Blackburn  (1866)  L.  R.  iP.  &D.  109, 
while  Lord  Cairns  denied  the  soundness  of  this  ruling,  obiter,  in  Fulton 
v.  Andrew  (1875)  L.  R.  7  H.  L.  448.  Later  English  cases  seem  to  follow 
Guardhouse  v.  Blackburn.  Harterv.  Harter  (1873)  L.  R.  3  P.  &  D.  11; 
In  the  goods  of  Chilcott,  [1897]  P.  223.  While  there  are  few  probate  cases 
in  America,  it  has  been  said  that  a  probate  court  may  reject  mistaken 
clauses.  Sherwood  \.  Sherwood  (1878)  45  Wis.  357.  Some  courts  have 
held  that  equity  may  reform  mistakes.  IVoodv.  White  (1850)  32  Me.  340; 
Whiteman  v.  Whiteman  (1898)  152  Ind.  263.  But  this  is  against  principle 
as  the  substituted  portions  have  never  been  formally  executed,  Newburgh 
v.  Newburgh  (1820)  5  Madd.  364,  and  the  weight  of  authority  is  against 
it.  Avery  v.  Chappell  (1826)  6  Conn.  270;  Goode  v.  Goode  (1856)  22  Mo. 
518;  Sherwood  v.  Sherwood,  supra. 
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A  Treatise  on  the  Law  of  Private  Corporations.  By  Henry 
Osborn  Taylor.  Fifth  Edition.  New  York  :  The  Banks  Law  Pub- 
lishing Company.      1902.     pp.  xiii  969. 

To  cover  the  field  of  the  law  of  private  corporations  in  a  single 
volume  is  the  task  undertaken  in  this  book,  and,  while  the  work  is 
not  exhaustive,  the  principal  topics  of  the  law  of  business  corpora- 
tions are  treated.  Perhaps  there  is  too  much  pretension  to  logical 
accuracy,  rendering  the  treatise  somewhat  scholastic.  The  studied 
effort  of  the  author  is  so  marked  that  the  reader  is  apt  to  be  lost  in 
verbal  distinctions.  That  the  author's  purpose  was  to  treat  the  sub- 
ject scientifically,  free  from  prejudice  of  preconceived  notions,  is 
plain  ;  in  this  he  has  not  entirely  succeeded,  though  he  has  invaria- 
bly sought  for  the  substance  of  the  legal  relationships  involved,  and 
has  in  most  instances  carefully  thought  through  the  rules  laid  down. 

The  book  is  a  pleasing  relief  from  the  sort  of  text  which,  differing 
slightly  from  a  digest,  gives  a  mere  synopsis  of  the  adjudged  cases 
with  little  effort  to  discriminate  or  reconcile.  Nor  has  the  author 
evolved  the  rules  stated  from  his  inner  consciousness,  but  has  kept 
close  to  the  cases  and  painstakingly  endeavored  to  demonstrate  the 
correctness  of  his  pronounced  convictions. 

Like  Mr.  Morawetz  the  author  considers  the  conception  of  a  cor- 
poration as  a  legal  person  of  little  value,  though  the  colloquial  and 
inelegant  language  of  the  fourth  edition  on  this  point  is  eliminated. 
The  author  gives  as  meanings  for  the  term  corporations,  first,  "The 
sum  of  legal  relations  subsisting  in  respect  to  the  corporate  "enter- 
prise ";  and  second,  "The  organic  body  of  shareholders  whose  acts 
cause  the  operation  of  the  rules  of  law  in  the  constitution."  The 
latter  meaning  seems  to  be  the  choice  of  the  author  and  it  has  vitally 
affected  his  treatment  of  the  subject  particularly  in  relation  to  ultra 
vires.  But  does  not  this  definition  itself  involve  the  notion  of  a  cor- 
poration as  a  separate  entity  ?  The  word  organic  either  adds  nothing 
or  means  that  the  corporation  has  its  own  structural  being  sepa- 
rate and  distinct  from  the  collection  of  individual  shareholders.  The 
vagueness  of  thought  resulting  from  this  definition  of  a  corporation 
makes  it  well  nigh  impossible  for  the  author  to  point  out  any  vital 
distinctions  between  corporations,  joint  stock  associations  and  part- 
nerships, so  that  the  author  dismisses  this  subject  with  the  statement 
that  this  is  little  more  than  a  question  of  mediaeval  nomenclature. 
It  is  true  that  the  cases  on  which  he  relies  hold  that  a  corporation 
may  be  responsible  for  the  acts  of  all  its  stockholders,  but  the  judg- 
ment of  the  court  in  such  case  is  a  dissolution  of  the  separate 
entity,  of  the  creature  apart  from  its  members. 

There  is  no  difficulty  in  the  conception  of  an  artificial  person 
created  by  law.     That  has  been  and  is  the  common  legal  view  of  a 
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corporation.  From  that  conception  the  cases  result  holding  that 
though  there  be  only  a  single  stockholder  he  cannot  convey  property 
of  the  corporation  nor  maintain  replevin  for  its  personalty  and  that 
notice  to  stockholders  is  not  notice  to  corporation.  As  the  author 
concedes,  the  same  body  of  shareholders  incorporated  in  two  separate 
States  under  same  name,  holding  the  same  property  are  two  distinct 
corporations  and  for  Federal  jurisdiction  would  be  treated  as  citizens 
of  States  where  they  are  incorporated. 

The  author  is  an  adherent  of  the  estoppel  view  of  ultra  vires  hold- 
ing such  contracts  should  affect  creditors  or  shareholders  only  so  far 
as  they  are  estopped. 

He  eliminates  from  the  discussion  the  conception  of  the  corpora- 
tion as  a  unit,  would  consequently  deny  that  a  corporation  does  not 
possess  capacity  to  make  ultra  vires  contracts,  and  assumes  that  such 
invalidity  exists  only  as  against  persons  injured.  He  thus  avoids  the 
otherwise  insuperable  difficulty  of  conferring  capacity,  which  is  lack- 
ing as  matter  of  law,  on  a  corporation  by  estoppel.  Apparently  in  an 
action  against  a  corporation,  unless  all  the  shareholders  were  estopped, 
there  would  be  no  recovery.  Unless,  however  stockholders  are 
vigilant  and  swift  in  action,  he  would  hold  them  estopped  ;  this  goes 
far  towards  destroying  the  doctrine  of  ultra  vires  and  perhaps  this  end 
justifies  the  means.  It  is  still  difficult  to  see  how  he  invokes  estoppel 
in  favor  of  persons  thoroughly  cognizant  of  the  ultra  vires  character 
of  the  contract  and  hence  in  no  wise  misled. 

The  author's  very  liberal  definition  of  contracts  "as  acts  whereby 
the  parties  express  their  intention  of  occasioning  legal  relations 
between  them"  seems  to  have  been  framed  to  obviate  any  difficulty  in 
finding  the  grant  of  a  corporate  franchise  to  be  a  contract  between  the 
State  and  the  incorporators. 

The  present  text  differs  but  little  from  the  earlier  editions  making 
such  additions  as  a  classification  of  corporations  and  a  sub-section 
relative  to  the  "Securities  Company," 

A  short  appendix  on  "  Present  Methods  of  Forming  a  Corpora- 
tion "  gives  the  general  legislative  attitude  of  a  few  of  the  States.  The 
section  numbering  of  the  original  edition  is  retained,  thus  avoiding 
confusion  in  citation  though  somewhat  limiting  the  author's  freedom 
in  modifying  the  text.  The  author  states  that  eight  hundred  selected 
cases  of  the  last  four  years  upon  Corporation  Law  have  been  inserted. 

Morphinism  and  Narcomanias  from  other  Drugs;  Their  Eti- 
ology, Treatment  and  Medico-Legal  Relations.  By  T.  D. 
Crothers.     Philadelphia:  W.   B.   Saunders  &  Co.      1902.     pp.  350. 

In  this  book  the  medical  and  legal  professions  are  presented  with 
a  work  of  distinct  theoretical  and  practical  value.  The  practitioner 
of  medicine  is  supplied  with  an  array  of  facts  concerning  morphinism 
which  an  ordinary  medical  experience  cannot  offer  and  the  observa- 
tions could  only  have  been  noted  from  most  careful  and  scientific 
study  during  "the  clinical  experience  of  over  a  quarter  of  a  century 
of  active  treatment  and  care  of  narcomaniacs."  Dr.  Crothers  is  much 
impressed  with  the  moral  weakness  transmitted  by  morphinists  to 
their  children  and  states  that  "the  medico-legal  relations  ot  morphin- 
ism are  practically  unknown."     To  the  morphinist  subjective  ideas 
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readily  become  demonstrated  facts  and  the  writer  presents  cases  illus- 
trating the  tendency  of  morphine  habitues  to  swear  to  their  own 
fancies  being  actual  occurrences.  From  his  large  experience  he  con- 
cludes that  the  reliability  of  morphinists'  statements  should  always  be 
questioned  unless  substantiated  by  strongly  corroborative  testimony. 
Dr.  Crothers  believes  that  the  moral  disorganization  produced  by 
chronic  morphinism  renders  the  victim  of  the  habit  very  susceptible 
to  the  perpetration  of  crime  and  makes  a  strong  plea  for  the  study  of 
the  medico-legal  aspect  of  the  disease.  The  last  few  chapters  of  the 
work  are  devoted  to  interesting  discussions  of  other  drugs  which  are 
of  especial  value  to  the  medical  man. 

American  Cases  on  Contracts.  Second  edition  with  supplemen- 
tary cases.  By  Ernest  M.  Huffcut  and  Edwin  H.  Woodruff.  Albany: 
Banks  &  Co.      1901.     pp.  xxv,  898. 

Inasmuch  as  the  editors  have  stated  in  their  preface  that  the  pur- 
pose of  their  collection  of  cases  is  three-fold,  to  wit,  to  form  the  basis 
of  "A  culture  study"  in  the  "undergraduate  classes  of  the  univer- 
sity," to  form  the  basis  of  the  professional  study  of  law,  and  to  be  of 
service  to  practitioners,  it  is  fair  to  consider  the  value  of  the  book  in 
all  three  aspects. 

It  is  to  be  assumed  that  what  the  editors  mean  by  "culture"  is 
mental  training,  because  it  is  only  in  that  view  that  the  pursuit  of  a 
distinctly  professional  subject  would  be  carried  forward  as  part  of  a 
general  education  in  undergraduate  classes.  Now,  of  course  purely 
mental  exercises  could  be  carried  on  by  dealing  with  propositions 
which  were  not  entirely  sound,  and  by  the  discussion  of  statements 
which  were  not  entirely  precise,  in  connection  with  the  study  of 
alleged  illustrations  of  the  propositions  and  statements;  but  it  would 
probably  be  undisputed  that  such  mental  exercises  and  study  could  be 
equally  well  carried  on  by  the  discussion  of  sound  propositions  and 
precise  statements  in  connection  with  such  cases,  and  that  in  the 
latter  event  the  exercises  would  be  more  wholesome,  because  the 
danger  that  the  students  would  acquire  inaccurate  knowledge  would 
be  eliminated.  Some  of  the  statements  which  go  to  make  up  the 
skeleton  of  the  law  of  contracts  provided  for  the  help  of  students  by 
the  editors  of  the  work  under  consideration  are  unscientific  and  not 
precise,  and  in  some  other  instances  are  unsound;  and  it  would  seem 
that  even  for  the  pure  purpose  of  mental  exercises  the  student  should 
be  furnished  with  a  true  and  accurate  skeleton  of  the  science,  if  he  is 
to  be  given  any  outline  at  all,  in  order  to  enable  him  to  engage  in  a 
wholesome  exercise.  The  inaccuracies  above  referred  to,  some  of 
which  will  be  pointed  out  in  a  moment,  would  seem  to  detract  from 
the  value  of  the  work,  even  as  the  basis  of  study  by  classes  which  are 
not  seeking  to  learn  the  law  for  itself. 

From  the  standpoint  of  the  professional  school  for  the  study  of 
law  the  work  is  of  doubtful  value.  In  the  face  of  the  fact  that  there 
were  other  collections  of  cases  on  contracts  when  the  book  under 
consideration  was  published,  it  might  be  supposed  that  the  editors  of 
this  book  would  have  approached  the  work  with  a  feeling  of  consid- 
erable diffidence,  and  even  if  there  had  been  no  such  other  collections, 
that  they  would  have  approached  the  work  of  furnishing  a  basis  for 
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the  study  of  so  great  a  subject  as  contracts  with  considerable  humility; 
and  it  may  be  that  some  of  the  defects  in  the  work  are  attributable  to 
the  fact  that  the  editors  experienced  no  such  diffidence  or  humility. 
"  It  is  an  additional  proof,"  say  the  editors,  "of  the  value  of  law  as  a 
culture  study,  as  well  as  a  professional  study,  that  the  editors  have 
encountered  no  difficulty  in  uniting  in  a  selection  of  cases  equally 
suited  to  both  purposes."  (To  make  the  above  sentence  mean  any- 
thing the  word  "of"  after  the  word  "selection"  should  be  stricken 
out. )  The  editors  are  to  be  congratulated  upon  their  own  satisfaction 
with  their  work;  but  their  statement  is  not  persuasive. 

Not  to  overstep  the  limits  which  the  character  of  a  review  fixes, 
consideration  of  the  work  may  be  confined  to  the  three  features 
which  seem  to  distinguish  the  book  from  other  similar  selections  of 
cases,  and,  therefore,  to  be  fairly  assumed  to  be  the  features  which 
the  editors  would  claim  entitle  the  book  to  consideration.  These  are: 
(a)  the  omission  of  all  save  American  cases  from  the  collection  ;  (b) 
the  incorporation  in  the  work,  in  the  form  of  headings  to  the  various 
blocks  of  cases  of  a  skeleton  or  summary  of  the  law  of  contracts  ;  (c) 
the  rewriting  or  abridging  of  statements  of  facts  in  many  of  the 
cases  printed  in  the  collection. 

The  editors  of  a  collection  of  cases  on  the  law  of  contracts  might 
properly  be  held  to  the  burden  of  giving  the  reason  for  omitting  such 
pioneer  and  leading  cases  as  Adams  v.  Lindsell,  Dickenson  v.  Dodd, 
Dutton  v.  Poole,  Shadwell  v.  Shadwell,  Lee  v.  Muggeridge,  Crisp  v. 
Golding,  and  Eastwood  v.  Kenyon.  The  editors  of  the  work  in  hand 
have  not  sustained  the  burden  by  giving  as  their  reasons,  in  their  pre- 
face, that  there  are  "excellent  collections  of  English  cases  already 
available,"  and  that  by  using  American  cases  the  student  will  inci- 
dentally acquire  a  knowledge  of  American  procedure  and  practice. 
Surely  the  editors  would  not  have  the  student  in  any  particular  Law 
School  use  two  collections  of  cases,  one  of  English  cases  and  the 
other  of  American  cases,  and  surely  the  editors  know  that  instruction 
in  pleading  and  practice  in  connection  with  a  course  of  instruction  on 
the  law  of  contracts,  would  only  result  in  inadequacy  in  both  courses, 
and  injury  to  the  student.  A  student  in  a  professional  school  of  law, 
who  had  not  been  brought  to  a  very  intimate  acquaintance  with  such 
leading  cases  as  above  referred  to,  by  the  required  reading  and  discus- 
sion of  them,  before  his  instructor  should  certify  that  he  had  satis- 
factorily completed  a  course  in  contracts,  might  be  very  justly  indig- 
nant. It  is  submitted  that  it  is  vital  to  good  instruction  that  the  stu- 
dent be  taken  to  the  sources. 

The  method  of  the  editors  in  putting  propositions  of  law  briefly 
stated  at  the  head  of  each  block  of  cases  dealing  with  the  particular 
topic  is  a  matter  of  grave  importance.  If  the  collection  of  cases  were 
intended  to  be  the  basis  of  the  so  called  inductive  theory  of  instruc- 
tion, then  the  use  of  brief  statements  of  law  at  the  beginning  of  the 
sections  of  the  work  is  a  mistake,  because  the  value  of  that  method  of 
instruction  consists,  to  a  large  extent,  in  training  the  minds  of  the 
students  to  use  the  cases  in  much  the  same  way  that  experiments  in 
chemistry  are  used  to  be  the  basis  for  the  formulation  of  general  prop- 
ositions on  the  subject.  Therefore,  the  enunciation  at  the  beginning 
of  propositions  which  the  cases  are  intended  to  exemplify  is  putting 
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the  cart  before  the  horse,  and  is  an  attempt  to  do  for  the  student  the 
work  which  he  should  be  required  to  do  himself,  alwavs  subject 
to  the  government,  correction  and  aid  of  the  instructor.  The  enun- 
ciation of  general  propositions  should  be  made  by  way  of  summary  at 
the  end  of  the  discussion  of  cases  bearing  upon  any  particular  point, 
rather  than  by  way  of  an  introduction  to  such  discussion.  This 
would  seem  obvious.  If  on  the  other  hand  the  cases  are  printed  as 
an  illustration  of  propositions  of  law  stated  at  their  beginning,  then 
as  furnishing  a  convenient  form  for  the  student's  reading  of  such  illus- 
trations, the  book  would  be  of  help,  and  would  enable  the  student 
to  save  much  time,  provided  the  instructor  were  wise  in  training  the 
student  to  distrust  the  soundness  of  any  such  propositions,  so  enun- 
ciated, until  he  had  verified  it  and  seen  it  in  all  its  lights,  by  a  careful 
reading  and  a  thorough  discussion  of  the  cases  ;  but  when  that  is 
done  you  will  be  obliged  to  a  large  extent  to  adopt  and  follow  the 
inductive  system  above  referred  to  ;  and  that  leads  us  to  the  conclu- 
sion that  the  work  would  be  more  valuable  if  the  headings  of  the  sep- 
arate divisions  of  the  work  were  simply  to  enunciate  the  question  to  be 
determined  rather  than  the  answer  to  it. 

Then,  too,  the  attempt  to  epitomize  the  subjects  dealt  with  in 
various  divisions  of  the  law  of  contracts  inevitably  leads  to  inaccurate, 
misleading  or  unscientific  statements  of  the  law  ;  and  the  attempt 
to  analyze  the  law  too  finely  into  propositions  capable  of  statement  in 
a  few  words  is  apt  to  lead  to  the  incorporation  under  some  head,  of 
cases  which  do  not  properly  belong  there,  and  which  could  only  be 
included  under  the  more  general  and  full  statement  of  principle. 

It  may  not  be  out  of  place  to  refer  to  some  instances  taken  at  ran- 
dom from  the  work  under  consideration. 

On  page  29,  the  authors  state  the  proposition  that  "  §  5.  Accept- 
ance is  communicated  when  it  is  made  in  a  manner  prescribed  or  indi- 
cated by  the  offerer,"  and  the  only  case  printed  under  this  proposition 
is  Tayloe  v.  Merchants'  Fire  Insurance  Co.  While  this  proposition 
represents  undoubtedly  the  weight  of  opinion  in  decided  cases,  never- 
theless, it  is  more  than  doubtful  whether  the  view  could  be  sustained 
as  a  matter  of  common  sense  or  principle,  and  inasmuch  as  the 
Courts  of  Massachusetts,  a  very  respectable  authority,  have  taken  the 
opposite  view  in  McColloch  v.  Eagle  Insurance  Co.,  the  above  quoted 
statement,  without  the  printing  of  the  last  mentioned  case  in  the  sec- 
tion, gives  the  student  only  a  partial  view,  and  also  a  view  which  good 
authorities  consider  illogical. 

On  page  50,  the  proposition  is  laid  down  that  "An  offer  is  made 
irrevocable  by  acceptance  '';  this  language  involves  a  contradiction 
in  terms  and  would  be  misleading  to  one  not  familiar  with  the  sub- 
ject. As  a  matter  of  law  no  offer  is  irrevocable  ;  when  an  offer  is 
accepted  it  becomes  a  contract  and  ceases  to  be  an  offer.  The  state- 
ment is  unsound  as  a  matter  of  law,  because  it  assumes  that  there 
could  be  such  a  thing  as  an  offer  which  is  not  revocable. 

The  same  criticism  and  comment  are  applicable  to  the  statement 
by  the  authors  on  page  54,  "An  offer  under  seal  is  irrevocable." 
Assuming  that  an  offer  were  put  in  writing,  the  fact  that  a  seal  was 
put  upon  the  writing  would  not  in  the  slightest  degree  affect  the  ofter. 
Perhaps  the  above  quoted  statement  means  that  it  would  be  assumed 
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if  a  seal  were  put  upon  an  offer  that  the  intention  would  be  to  give 
an  option,  that  is  to  say,  to  show  the  consideration  for  the  offer,  but 
even  in  that  event  you  would  have  nothing  more  than  a  contract  of 
option,  which  might  be  broken,  but  would  still  leave  the  offer  as  such 
revocable.  You  cannot  predicate  irrevocability  of  an  offer  under 
any  circumstances. 

On  page  92,  we  find  this  heading  framed  by  the  authors:  "Simple 
Contracts  Required  to  be  in  Writing:  Statute  of  Frauds."  This 
language,  of  course,  conveys  the  proposition  that  some  simple  con- 
tracts are  required  to  be  in  writing.  The  proposition  is  unsound; 
no  simple  contracts  are  required  to  be  in  writing;  there  is  no  such 
separate  class  of  contracts  as  written  contracts.  The  statute  of  frauds, 
to  which  the  authors  are  referring,  is  purely  a  rule  of  evidence,  and 
has  nothing  to  do  with  the  law  of  simple  contracts.  Forty  pages  of 
the  work  are  devoted  to  this  question  of  the  statute  of  frauds,  and  at 
the  very  outset  of  the  work.  Being  a  matter  purely  of  procedure  and 
referring  only  to  the  question  of  the  form  which  evidence  of  certain 
contracts  must  take,  it  is  suggested  that  far  too  much  prominence 
is  given  to  the  question  and  far  too  much  space  devoted  to  it.  Not 
only  is  the  statement  above  quoted  inaccurate  and  misleading,  but 
the  prominence  given  to  the  subject  would  be  likewise  misleading 
to  the  student. 

Again,  on  page  152,  we  find  the  following  language  of  the 
author:  "  b.  Second  test  of  reality.  Was  the  promisee's  act  for- 
bearance, sufferance,  promise  of  any  ascertainable  value?"  This  is 
found  at  the  beginning  of  a  series  of  cases  dealing  with  the  question 
of  consideration.  Inasmuch  as  the  only  test  of  consideration  for  a 
promise  is  the  surrender  of  all  legal  right  on  the  part  of  the  promisee, 
the  last  quoted  language  asks  a  question  of  no  materiality  whatever 
and  therefore  leads  to  confusion. 

At  pages  247  and  257,  are  printed  the  cases  of  Gibson  v.  Pelkie 
and  Wood  v.  Boynton,  under  the  heading:  "  b.  Mistake  as  to  the 
existence  of  the  thing  contracted  for."  Without  going  into  analyses 
of  the  cases  under  this  head  any  further  than  the  two  above  mentioned, 
it  is  sufficient  to  say  that  those  two  cases  are  out  of  place  under  such 
a  heading,  for  the  reason  that  the  two  cases  deal  solely  with  the  ques- 
tion of  mistake  as  to  identity  of  subject  matter,  if  they  deal  with  any 
mistake  at  all,  which  is  doubtful. 

Under  the  title  of  "  Discharge  of  contract  by  performance,"  which 
phrase  it  might  be  said,  in  passing,  is  considerably  like  a  contradic- 
tion in  terms,  is  put  the  case  of  Duplex  Safety  Boiler  Company  v. 
Garden,  et  al ,  at  page  546;  the  case  is  out  of  place  under  such  a 
heading  and  is  simply  an  illustration  of  a  conditional  contract. 

The  next  heading  in  the  volume  certainly  involves  a  contradiction 
in  terms;  it  is  "  Discharge  of  contract  by  breach."  That  a  contract 
is  not  discharged  by  the  breach  of  it  is  shown  by  the  very  significant 
fact  that  it  is  at  that  moment  that  a  cause  of  action  arises  upon  the 
contract.  The  cases  printed  at  page  560  and  561  under  the  last 
mentioned  heading  are  simply  illustrations  of  "  Anticipatory  Breach," 
but  are  put  under  the  designation  "  (ii.)  Impossibility  created  by  one 
party  before  performance  due." 

But  it  would  serve  no  useful  purpose  to  multiply  instances.     It  is 
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sufficient  to  say  that  upon  an  examination  of  the  book,  one  is  forced 
to  the  conclusion  that  the  work  would  have  been  much  more  service- 
able to  the  student  in  the  professional  school  if  no  attempt  had  been 
made  to  enunciate  principles  of  law  as  headings  for  the  blocks  of 
cases  on  the  various  topics,  and  that  if  such  headings  were  to  be  used 
greater  care  should  have  been  taken  to  make  them  accurate,  precise 
and  significant. 

The  value  of  that  mode  of  instruction  which  requires  the  student  to 
go  to  the  cases  for  his  study  of  legal  principles  rests  to  a  large  extent 
upon  the  training  which  he  will  thus  receive  in  disentangling  the 
facts  which  are  material  to  the  decision  of  the  case  from  those  which 
are  immaterial.  As  a  practising  lawyer,  this  is  the  very  thing  which  he 
will  be  called  upon  constantly  to  do.  Any  book  of  cases  therefore, 
the  authors  of  which  have  in  whole  or  in  part  performed  this  work  for 
the  student,  by  restating,  simplifying  or  abridging  the  facts  involved, 
will,  to  the  extent  to  which  they  do  this,  defeat  the  very  purpose  of 
such  theory  of  instruction.  As  a  space-saving  device,  it  may  be 
legitimate  to  omit  from  the  opinion  those  portions  which  deal  with 
other  questions  than  the  one  of  prime  importance,  but  to  omit  or 
altar  the  statement  of  facts  could  have  no  good  result  for  the  reason 
above  suggested. 

Referring  to  the  third  purpose  of  the  work,  as  stated,  by  the 
authors,  it  is  to  be  said  that  as  a  working  tool  for  practitioners,  it 
would  be  outclassed  by  the  many  and  admirable  digests  which  are 
now  available. 

In  general  we  feel  constrained  to  say  that  the  book  leaves  much  to 
be  desired,  in  the  matter  of  plan,  scope,  and  the  quality  of  usefulness. 

The  Practice  in  Civil  Actions.  By  William  Rumsey.  Second 
Edition.  Revised  and  Edited  by  William  Rumsey  and  John  S. 
Sheppard,  Jr.     Albany:     Banks  &  Co.      1902.     pp.  xciii,  916. 

When  announcement  was  made  more  than  fifteen  years  ago  that 
a  work  on  practice  in  the  courts  of  record  of  New  York  State,  under 
the  Code  of  Civil  Procedure,  was  being  prepared  for  publication  by 
Justice  Rumsey,  the  information  was  gladly  received.  Practitioners 
of  that  date,  who  had  any  knowledge  of  the  man  whose  recent  death 
has  caused  a  genuine  loss  to  the  profession,  recognized  his  scholarly 
tastes,  his  ability  and  his  industry.  They  felt  that  there  was  reasona- 
ble ground  to  expect  that  the  greatly  needed  book  on  practice  under 
the  reformed  procedure  would  appear;  that  it  would  compare  favora- 
bly with  the  standard  works  under  the  common  law  system,  and 
would  give  to  the  entire  subject  of  practice  under  the  new  system 
something  of  the  same  thorough  and  scientific  treatment,  which  had 
been  given  to  the  topic  of  the  "single  civil  action''  some  ten  years 
earlier  by  Professor  Pomeroy  in  his  "Remedies  and  Remedial 
Rights. "    It  cannot  be  denied,  however,(  that  the  hope  was  not  fulfilled. 

It  has  been  generally  believed  that  osving  to  the  unexpected  press- 
ure of  judicial  and  other  duties,  after  the  work  was  commenced,  Jus- 
tice Rumsey  committed  the  preparation  of  a  large  portion  thereof  to 
those  who  seem  to  have  had  little  qualification  for  such  a  task. 
Whether  this  belief  is  well  founded  or  not,  it  is  certain  that  to  most 
lawyers  of  ability  the  volumes  proved  a  great  disappointment,  and  it 
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may  be  questioned  whether  their  appearance  has  in   any  degree  en- 
hanced the  reputation  of  the  author. 

It  is  probably  true  that  they  will  be  found  on  the  shelves  of  most 
practitioners,  and  that  they  have  served  a  certain  purpose,  but  such 
facts  are  not  proof  that  a  work  has  any  great  or  permanent  value. 
The  first  edition  was,  in  reality,  little  more  than  a  digest  of  decisions 
on  practice ;  a  better  digest,  of  course,  than  an  annotated  code,  be- 
cause the  decisions,  on  the  whole,  were  properly  classified  and  care- 
fully selected,  and  many  unimportant  decisions  which  appear  in  an 
annotated  code  were  eliminated;  but  still  it  was  essentially  a  digest. 
It  was  not  the  needed  work  on  practice. 

The  characteristics  of  the  first  edition  are  not  changed  in  the  sec- 
ond, its  only  aim  being  to  bring  the  work  down  to  date  by  including 
decisions  made  since  the  first  edition  was  published,  and  making  such 
changes  in  the  text  as  these  decisions  have  necessitated.  Judging 
from  the  first  volume  which  has  recently  appeared  the  selection  of 
cases  for  this  second  edition  has  been  made  with  considerable  care. 
In  the  main,  the  statements  of  the  points  decided  are  accurate.  This 
edition  will  therefore  undoubtedly  find  a  place  among  many  other 
books  of  a  similar  character  which  the  busy  lawyer  purchases.  It  is  a 
book  which  will  have  a  certain  value  for  him  as  a  time-saving  device, 
by  occasionally  enabling  him  to  obtain  quickly  a  few  good  authorities 
upon  some  special  question  which  he  needs  to  answer  promptly. 
For  the  young  practitioner,  however,  who  desires  to  gain  a  systematic 
knowledge  of  practice,  the  work  cannot  be  highly  recommended. 
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WHAT   IS   THE   LAW   MERCHANT? 

Even  if  those  sentences  of  mine,  quoted  by  Professor 
Burdick,  were  wrong,  it  was  worth  while  writing  them  in 
order  that  we  might  have  the  very  interesting  article  in 
which  they  are  attacked.1  Let  me  transcribe  the  two 
principal  sentences  impeached,  adding  two  others  from  the 
context,  and  then  make  such  defence  as  I  can  ; 

"As  a  matter  of  fact,  and  not  merely  of  phrase,  may  we  not  even  ask 
whether  there  is  a  law  of  merchants,  in  any  other  sense  than  there  is  a  law 
of  financiers,  or  a  law  of  tailors  ?  Frequent  use  of  the  word  has  almost 
produced  the  impression  that  as  there  was  a  civil  law  and  a  canon  law,  so 
also  there  was  somewhere  a  '  law  merchant '  of  very  peculiar  authority  and 
sanctity;  about  which,  however,  it  is  now  quite  futile  to  inquire  and  pre- 
sumptuous to  argue.  If  the  custom  of  merchants  as  to  bills  of  exchange 
was  recognized  by  the  courts,  so  also  has  the  custom  of  financiers  as  to  the 
negotiability  of  bonds  and  scrips  been  recognized  ;  but  no  one  would  think 
of  referring  to  the  '  law  financier  '  in  speaking  of  that  negotiability.  *  *  * 
The  rules  respecting  bills  and  notes  are  not  traceable  to  any  foreign  or  ex- 
traneous body  of  law."  2 

Now,  I  cannot  deny  that  Professor  Burdick's  authori- 
ties are  of  the  most  overwhelming  and  convincing  sort. 
And  I  admit  that  they  establish  the  following  propositions  : 

1.  There  were  special  courts  for  the  administration  of 
what  was  called  the  law  merchant — courts  pepoudrous, 
staple  courts,  courts  of  merchants,  etc. 

2.  That  these  courts  proceeded  according  to  a  prac- 
tice quite  different  from,  and  much  more  expeditious  than, 
the  common  law  courts. 

1  2  Columbia  Law  Review,  470.        2  Ewart  on  Estoppel,  373-4. 
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3.  That  in  such  courts  decisions  were  regulated  by 
what  was  called  the  law  merchant — the  Statute  of  the 
Staple,1  providing — 

"  that  all  merchants  coming  to  the  Staple  shall  be  ruled  by  the  law  mer- 
chant   *    *    *    and  not  by  the  common  law  of  the  land." 

4.  That  many  authorities  declare  that  this  law  merchant 
was  so  well  known  that  it  was  practically  the  same  in  all 
European  countries. 

5.  That  many  authorities  point  to  the  law  merchant  as 
being  the  source  of  many  of  our  present  legal  ideas. 

And  admitting  all  this,  there  seems  to  be  little  to  do  but 
to  admit  Professor  Burdick's  conclusion  : 

"  It  is  apparent  *  *  *  that  for  several  centuries  there  was  a  true 
body  of  law  in  England  which  was  known  as  the  law  merchant.  It  was 
as  distinct  from  the  law  administered  by  the  common  law  courts  as  was 
the  civil  or  the  canon  law." 

Let  us  change  the  subject  for  a  moment.  Suppose  that 
I  had  said,  and  had  been  attacked  for  saying,  that,  "As  a 
matter  of  fact,  and  not  merely  of  phrase,  may  we  not  even 
ask  whether  there  is  a  Law  of  Nations?"  In  this  case,  too, 
I  would  have  to  make  the  same  damaging  admissions.  I 
would  agree — 

1.  That  there  was  in  the  Roman  law  a  special  court  for 
the  administration  of  the  "  Law  of  Nations."2 

2.  That  the  practice  in  such  court  differed  from  that 
in  other  courts.  (I  am  not  sure  that  it  did,  but  the  point 
is  immaterial.) 

3.  That  in  such  court  decisions  were  regulated  by 
what  was  called  "  the  Law  of  Nations." 

4.  That  Justinian's  Institutes  declare  that  private 
law 

"  is  composed  of  three  elements,  and  consists  of  precepts  belonging  to 
Natural  Law,  to  the  Law  of  Nations,  and  to  the  Civil  Law ;  "3  and  that  "  the 
Law  of  Nations  is  common  to  all  mankind."4 

5.  And  that  Justinian  also  declared  that 

"  by  the  Law  of  Nations  almost  all  contracts  were  at  first  introduced,  as,  for 
instance,  buying  and  selling,  letting  and  hiring,  partnership,  deposits,  loans 
returnable  in  kind,  and  very  many  others  "  5 

1  27  Ed.  3,  2.        2  The  court  of  the  Praetor  Peregrinus. 
3  Tit.  I,  s.  4.         4  Tit.  II,  ss.  1,2.         6  Tit.  II,  s.  2. 
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1  would  admit  all  this ;  and  yet  Professor  Burdick 
would  agree  with  me  that  when  the  first  praetor  (the  Lord 
Mansfield,  in  some  sense,  of  his  day)  took  up  his  first  case, 
or  issued  his  first  edict,  there  was  no  "  true  body  of  law  " 
in  Rome  or  elsewhere  "that  was  known"  as  the  Law  of 
Nations. 

Changing  again,  let  us  ask:  "As  a  matter  of  fact  and 
not  merely  of  phrase,  whether  there  was  ever  a  body  of  law 
known  as  the  Law  of  Nature  "?  We  must  admit,  of  course, 
that  our  law  books  are  full  of  references  to  it ;  that 
Justinian  declares  that  the  laws  of  nature 

"  which  all  nations  observe  alike,  being  established  by  a  divine  providence, 
remain  ever  fixed  and  immutable  ;" l 

that  the  Stoics  thought  that  they  knew  all  about  these 
laws  of  nature ;  that  Rousseau  discoursed  about  them  in 
fashion  that  moved  the  world  ;  and  that  everybody  thinks 
he  has  some  special  insight  into  them.  And  yet,  Professor 
Burdick  will  agree  that,  save  in  so  far  as  such  laws  have 
been  done  into  statutes  and  decisions,  there  is  no  "  true 
body  of  law  "  in  England  or  elsewhere  that  was  known  as 
the  Law  of  Nature. 

Changing  once  more,  "As  a  matter  of  fact  and  not 
merely  of  phrases,  may  we  not  even  ask  whether  there  is  a 
Common  Law  or  an  Equity  "  ?  Of  course,  there  are,  or 
were,  courts  for  the  administration  of  what  goes  by  these 
names;  and  their  practices  are  different,  and  so  on;  but 
when  these  courts  were  first  established  was  there,  or  was  there 
not,  "a  true  body  of  law  in  England  which  was  known  as  " 
Common  Law  or  Equity  ?  We  have  now  statutes,  and 
decisions,  and  responsa  prudentium  (as  we  may  call  our  text 
books — or  some  of  them) ;  but  these  are  not  the  common 
law.  These  are  tangible,  legible,  concrete  things — at  best 
ascertainments  of  what  is  called  the  Common  Law.2  The 
Common  Law  is,  and  always  was,  in  the  air.  Put  it 
into  authoritative,  legible  shape,  and  it  has  changed  its 
character.     It  has  become  Judiciary  Law.     Bentham  made 

*TiL  III,  s.  ii. 

2  They  are  not  even  that.  Nor,  as  has  been  said,  are  they  evidence  of 
what  the  Common  Law  was  ;  for  no  one  imagines  that  they  are  results  of 
actual  inquiry  into  what  law  was  common  to  all  Englishmen. 
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that  all  clear  to  us,  long  enough  ago.1  In  the  same  way  the 
Law  of  Nations  became  Praetorian  law  as  soon  as  it 
appeared  in  the  Praetor's  edict.2  If  you  are  in  doubt 
about  it  ask  yourself  the  meaning  of  the  phrase  "  derived 
from  the  common  law."  Does  it  mean,  derived  from  some 
statute,  or  decision,  or  code,  or  other  portable  document? 
Not  at  all.  Or  does  it  mean  derived  from  some  investiga- 
tion into  what  was  the  law  common  to  all  persons,  or  to 
all  English  persons  ?     No,  not  in  the  slightest. 

And  may  we  not  fairly  ask,  if  there  was  "  a  true  body 
of  law  in  England  which  was  known  as  the  law  merchant," 
that  we  may  have  a  look  at  it ;  or  if  it  has  been  lost,  that  we 
may  be  furnished  with  a  statement  from  somebody  who  at 
some  time  did  see  it,  or  knew  somebody  who  had  heard 
that  anybody  had  ever  seen  it?  It  "  is  easier  longed  for 
than  found,"  said  the  great  Judge  Willes.3 

Professor  Burdick  claims  that  the  "ancient  law  mer- 
chant *  *  *  was  a  body  of  substantive  law;''  that  it 
existed  "  for  several  centuries"  prior  to  the  time  of  Coke ; 
that  between  the  times  of  Coke  and  Mansfield  (1606-1756) 
the  term  law  merchant  "  loses  much  of  the  definiteness 
which  characterized  it  "  prior  to  that  period  ;  and  that 
since  Mansfield's  date  "these  two  bodies  of  rules  (Law 
Merchant  and  Common  Law)  no  longer  stand  apart  as  they 
did  three  •centuries  ago."  As  against  this  I  contend  that 
there  was  no  body  of  Law  Merchant  before  Mansfield  ;  that 
prior  to  that  time  there  was  nothing  but  a  heterogeneous 
lot  of  loose  undigested  customs,  which  it  is  impossible  to 
dignify  with  the  name  of  a  body  of  law  ;  that  Mansfield 
(principally)  formulated,  developed  and  declared  what  is 
called  the  Law  Merchant,  and  that  its  "  rules  are  not  trace- 
able to  any  foreign  or  extraneous  body  of  laws."  For 
settlement  of  the  question  I  am  now  going  to  appeal  to 
Professor  Burdick's  article. 

1"  Common  Law,  as  it  styles  itself  in  England,  judiciary  law  as  it 
might  more  aptly  be  styled  everywhere."  Principles  of  Morals  and  Legisla- 
tion, Preface,  p.  8.  And  see  Jenks'  Law  and  Politics  in  the  Middle  Ages, 
P- 39- 

2  "  Praetorian  obligations  are  those  which  the  praetor  has  established 
by  his  own  authority."    Justinian's  Inst.  Lib.  Ill,  tit.  XIII,  s.  I. 

3  Lloyd  v.  Guibert  (1865)  L.  R.  1  Q.  B.  125. 
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He  divides  the  English  history  of  the  subject  into  three 
periods  :x 

(i)  Prior  to  Coke  '1606),  when  the  old  pepoudrous  and 
staple  courts  were  in  full  activity,  and  the  "  body"  was  no 
doubt  in  robustest  condition. 

(2)  Between  Coke  and  Mansfield  (1606-1756),  when  the 
jurisdiction  was  passing  from  the  old  courts  to  the  regular 
tribunals,  during  which,  "  the  term  law  merchant  loses 
much  of  its  definiteness." 

(3)  Lord  Mansfield  and  subsequently. 
Remembering  that  we  are  in  search  of  "  a  true  body  of 

law,"  and  not  a  mere  set  of  customs,  at  the  time  when 
Coke's  court  was  acquiring  jurisdiction  in  merchants' cases, 
let  us  see  how  Coke  and  the  other  judges  proceeded.  Did 
they  get  a  look  at  the  "  true  body  of  law,"  or  even  know 
anything  of  its  existence?  Professor  Burdick  supplies  the 
only  possible  answer.  He  says  that  evidence  was  called  in 
each  case,  and 

"  The  law  merchant  was  proved  as  foreign  law  now  is.  It  was  a 
question  of  fact?  Merchants  spoke  to  the  existence  of  their  customs,  as 
foreign  lawyers  speak  to  the  existence  of  laws  abroad.  When  so  proved, 
a  custom  was  part  of  the  law  of  the  land.  This  condition  of  things  existed 
for  about  a  century  and  a  half  "  (1606-1756). 

This  procedure  is  very  familiar  to  all  of  us.  We  have, 
for  example,  a  grain  case  :  The  grain  men  have  certain  cus- 
toms applicable  to  the  point  in  dispute  ;  we  give  evidence 
of  that  custom  ;  and  the  court  decides  with  reference  to  it. 
But  we  should  never  make  the  mistake  of  saying  that  prior 
to  such  evidence  there  was  "  a  true  body  of  law  "  upon  the 
subject  known  as  the  law-grain-dealer — a  law  never  there- 
tofore heard  of  by  the  judges. 

I  do  not  wish  unduly  to  press  for  a  rigid  or  technical 
meaning  of  the  words  "a  body  of  law,"  and  get  myself  into 
dispute  with  the  advocates  and  opponents  of  Austin's  defi- 
nition. But  attaching  almost  any  significance  to  the  term, 
may  I  not  fairly  say  that  there  never  was  "  a  true  body  of 
law  "  in  England,  the  existence  of  which  had  to  be  proved 
as  a  fact  f  And  yet  that  was  what  had  to  be  done  before 
Coke  would  recognize  the  "  law  merchant." 

1  Following  here  and  elsewhere  the  Introduction  to  Smith's  Mercantile 
Law. 

2Italics  here  and  elsewhere  are  those  of  the  present  writer. 
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And  it  will  be  observed  that  what  was  proved  was  not  law 
at  all,  but,  as  Professor  Burdick  says,  customs.  "  Merchants 
testified  to  the  existence  of  their  customs."  Just  as  financiers 
or  tailors  would  testify  as  to  theirs.  "  When  so  proved  " 
(not  before)  "a  custom  was  part  of  the  law  of  the  land." 

We  may  say  then  that  there  was  not  much  that  looks 
like  "  a  body  of  law  "when  Coke  commenced  his  duties; 
that  is,  when  there  was  a  law  merchant  if  ever  there  was 
one.  Let  Professor  Burdick  (quoting  from  Scrutton)  now 
tell  us  to  what  extent  it  materialized  during  the  succeeding 
150  years : 

"  As  the  law  merchant  was  considered  as  custom,  it  was  the  habit  to 
leave  the  custom  and  the  facts  to  the  jury  without  any  directions  in  the 
point  of  law,  with  a  result  that  cases  were  rarely  reported  as  laying  down 
any  particular  rule,  because  it  was  almost  impossible  to  separate  the  cus- 
toms from  the  facts;  as  a  result  little  was  done  towards  building  up  any 
system  of  mercantile  law  in  England." 

And  Scrutton  was  right,  for  Buller,  J.  (Mansfield's  col- 
league) tells  us  that 

"  Before  Lord  Mansfield's  time  we  find  that  in  the  courts  of  law  all 
the  evidence  in  mercantile  cases  was  thrown  together ;  they  were  left  gen- 
erally to  the  jury  and  they  produced  no  established  principle."^ 

But  we  are  now  a  full  century  and  a  half  after  the  time 
when  "  a  true  body  of  law  "  had  existed  ;  when  it  had  been 
administered  by  special  courts,  and  with  special  practices  ; 
when  it  was  so  well  known  that  it  had  come  to  be  practi- 
cally the  same  in  all  European  countries  (so  it  is  said) ; 
when  it  had  commenced  shedding  offspring  in  the  way  of 
peculiar  laws  as  to  partnership,  jus  accrescendi,  stoppage  in 
transitu,  etc.  (so  we  are  told).  And  we  have  thus  the  very 
peculiar  situation  of  "  a  true  body  of  law  "  in  robustest 
condition  in  1606,  but  so  unknown  to  the  judges  from  that 
time  on  that  its  existence  had  to  be  proven  to  them  ;  and  a 
law  always  so  jumbled  up  with  the  facts  that  after  the  regu- 
lar courts  had  been  at  it  for  a  century  and  a  half  all  we  can 
say  is  that  little  had  been  done  "  towards  building  up  any 
system  of  mercantile  law  in  England  ;  *'  that  "  no  established 
principle  had  been  produced." 

Professor  Burdick  tells  us,  what  indeed  we  might  have 
expected,  that  "  Lord  Mansfield  was  dissatisfied  with  this 

'Lickbarrow  v.  Mason  (1787)  2  T.  R.  63. 
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condition  of  the  law  and  devoted  his  great  abilities  to  its 
improvement."  And  watching  for  a  little  the  methods  of 
that  great  judge,1  we  shall  be  able  to  see  whether  he 
thought  that  he  had  in  hand  "  a  true  body  of  law  "  which 
he  was  endeavoring  to  administer,  or  whether  he  was 
really  formulating,  developing,  and  declaring  something  of 
his  own,  or  nearly  so.  Professor  Burdick  shall  again  help 
us : 

"  We  are  told  that  he  reared  a  special  body  of  jurymen  at  Guildhall, 
who  were  generally  retained  in  all  commercial  cases  to  be  tried  there.  He 
was  on  terms  of  familiar  intercourse  with  them,  not  only  conversing  freely 
with  them,  but  inviting  them  to  dine  with  him.  From  them  he  learned  the 
usages  of  trade,  and  in  return  he  took  great  pains  in  explaining  to  them 
the  principles  of  jurisprudence  by  which  they  were  to  be  guided.  *  *  * 
When  a  mercantile  case  came  before  him,  he  sought  to  discover  not  only 
the  mercantile  usage  which  was  involved,  but  the  legal  principle  underlying 
it  *  *  *  The  great  study  has  been  to  find  some  general  principle,  not 
only  to  rule  the  particular  case  under  consideration,  but  serve  as  a  guide 
for  the  future  *  *  *  It  was  from  such  sources,2  and  from  the  current 
usages  of  merchants,  that  he  undertook  to  develop  a  body  of  legal  rules 
which  should  be  free  from  the  technicality  of  the  common  law,  and  whose 
principles  shall  be  so  broad,  and  sound,  and  just  as  to  commend  themselves 
to  all  courts  in  all  countries." 

But  why  all  this  bother  if  150  years  before  there  was  in 
existence  "  a  true  body  of  law  in  England  which  was 
known  as  the  law  merchant ; "  if  during  those  150  years 
Coke  and  others  had  been  administering  that  law  ;  and  if,  as 
Professor  Burdick  tells  us,  Lord  Mansfield  had  theretofore 
"  discovered  that  the  usages  and  customs  of  merchants  were 
in  the  main  the  same  throughout  Europe"? 

Here  my  defense  might  end.  But  I  should  be  misunder- 
stood if  I  did  not  explain  myself  more  fully.  I  must  vindi- 
cate my  view,  of  the  phrases,  The  Law  of  Nature,  The  Law 
of  Nations,  Equity,  The  Law  Merchant.  Here,  too,  I  may 
take  the  liberty  of  diverging  from  current  methods  of 
thought  and  expression  ;  but  I  shall  not  be  without  some 
solid  support  for  my  notions.      I  have  not  space  for  many 

Observe  what  he  himself  said  in  Luke  v.  Lyde  (1759)  2  Burr.  887, 
about  his  methods. 

2The  Rhodian  laws  ;  the  Consolate  del  Mare  ;  the  laws  of  Oleron  and 
Wisly  ;  the  Ordinances  of  Louis  XIV,  etc.,  of  which  most  probably  Lord 
Mansfield's  guests  had  never  heard. 
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citations.  Let  the  student  refer  to  the  books  mentioned 
below.1 

The  human  mind  craves  generalizations  and  unifications, 
and  it  will  play  many  dishonest  tricks  with  itself  in  order 
that  it  may  enjoy  the  gratification  of  these  seeming  requi- 
sites of  intellectual  satisfaction.  See  what  it  has  done  with 
our  legal  history  : 

"The  Law  of  Nature"!  What  a  fine,  mouth-filling, 
soul-satisfying  nonentity.  Follow  it  through  Greeks, 
Stoics,  Roman  Lawyers,  Mediaeval  Ecclesiastics,  Grotius, 
Hobbes,  Rousseau,  Bentham,  and  make  an  entity — "  a  true 
body  "  of  it,  if  you  can.  In  metaphorical  and  figurative 
sense  we  may  speak  of  the  laws  of  nature,  meaning  some 
observed  physical  sequences.  But  this  "  Law  of  Nature," 
was  it  ever  anything  but  an  empty  abstraction  or  even 
hallucination  ?  a  sort  of  a  shadow  of  some  "  lost  code  "  that 
never  existed?  an  underlying  principle2  which,  could  we 
but  find  it  (fire,  air,  water,  etc.,  have  all  been  advocated  and 
rejected),  would,  we  may  fancy,  correlate  and  explain  every- 
thing ;  but  which  still  unfortunately  for  us  underlies  and  is  for 
the  present  at  least  plainly  not  capable  of  being  got  out  of 
that?     It  is  said  that  it  is  that 

"  Ultimate  principle  of  fitness,  in  regard  to  the  nature  of  man  as  a 
rational  and  social  being,  which  is,  or  ought  be,  the  justification  of  every 
form  of  law."3 

but  that  sort  of  a  principle  is,  of  course,  a  little  difficult 
to  look  at  quite  steadily.  In  truth  we  only  call  it  a  princi- 
ple, as  we  call  God  a  spirit — because  we  don't  know  what 
a  spirit  is,  and  must  say  something.  If,  too,  we  are  told 
that  it  is 

"  The  rules  of  conduct  deducible  by  reason  from  the  general  con- 
ditions of  human  society  "4 

may  we  not  humbly  ask  that  some  able  reasoner  will 
deduce  them,  and  once  for  all  and  forthwith  print  them  ? 

'Sir  Henry  Maine's  works — principally  his  Ancient  Law  ;  Sir  Frederick 
Pollock's  Essays  in  Jurisprudence  and  Ethics,  Cap.  2  &  12 ;  and  his  articles 
in  1  Columbia  Law  Review,  u,and  2  Columbia  Law  Review,  131 ; 
James  Bryce's  Studies  in  Hist,  and  Jur.  Essays  XI  and  XIV  ;  Holmes'  The 
Common  Law  ;  Lightwood's  The  Nature  of  Positive  Law  ;  Jenks'  Law  and 
Politics  in  the  Middle  Ages.         2See  Maine's  Ancient  Law,  77. 

3Sir  F.  Pollock  in  1  Columbia  Law  Review,  ii,       *Ib.  14. 
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We  are  more  inclined  to  the  suggestion  that  the  Law  of 
Nature  is 

"  The  ideal  to  which  actual  law  and  custom  could  only  approximate."1 

but  we  must  add  that  it  is  an  ideal  of  very  vague,  fluc- 
tuating, and  uncertain  character,  swinging  according  to 
times  and  persons  from  the  heroisms  of  savagery  to  the 
beatitudes  of  the  Sermon  on  the  Mount ;  and  that  no  clear- 
headed man  will  undertake  to  put  it  in  type.  It  no  doubt 
has  its  uses  if  left  as. 

"A  mental  vision  of  a  type  of  perfect  law."2 

but,  on  the  whole,  it  will  do  better  if  left  there  than  if 
photographed  by  some  spiritualistic  or  other  occult  ap- 
paratus. Austin  rejects  altogether  "  the  appellation  Law  of 
Nature,  as  ambiguous  and  misleading."  He  calls  it  "the 
Divine  Law  or  the  Law  of  God,"  which,  he  says,  makes 
everything  clear — in  this  fashion  : 

"There  are  human  actions  which  all  mankind  approve;  human 
actions  which  all  men  disapprove.  *  *  *  Being  common  to  all  man- 
kind and  inseparable  from  the  thoughts  of  those  actions,  these  sentiments 
are  marks  or  signs  of  the  Divine  pleasure.  *  *  *  The  rectitude  or 
pravity  of  human  conduct  *  *  *  is  instantly  inferred  from  these  senti- 
ments without  the  possibility  of  mistake."3 

All  of  which  indicates  that  Austin  had  little  acquaint- 
ance with  evolutionary  and  comparative  ethics.4  Later 
writers    have    found    no    difficulty    in    declaring   that   this 

1  lb.  14,  and  see  Maine's  Ancient  Law,  77. 

2  Maine's  Ancient  Law,  77  ff. 

Austin's  Lectures  on  Jurisprudence,  105  f. 
4 1  do  not  remember  to  have  seen  anywhere  the  argument  against 
Gf.  d-given  ethics  that  if  that  is  their  true  source  we  might  reasonably 
have  expected  that  we  should  also  have  been  supplied  with  infallible  ideas 
as  to  the  varying  degrees  of  "  pravity  "  involved  in  the  various  acts  of  mis- 
conduct. But  our  judgment  as  to  the  degrees  are  most  helplessly  human. 
'*  A  theocracy  brands  blasphemy  and  idolatry  as  crimes  deserving  of  death, 
while  it  looks  upon  a  boundary  violation  as  a  simple  misdemeanor  (Mosaic 
law).  The  Agricultural  State,  on  the  other  hand,  visits  the  latter  with  the 
severest  punishment,  while  it  lets  the  blasphemer  go  with  the  lightest 
punishment  (Old  Roman  law).  The  Commercial  State  punishes  most 
severely  the  uttering  of  false  coin  ;  the  Military  State,  insurbordination  and 
breach  of  official  duty ;  the  Absolute  State,  high  treason  ;  the  Republic, 
the  striving  after  regal  power."  Ihering's  The  Struggles  for  Law,  45.  See 
also  Lecky's  Hist,  of  European  Morals,  VII ;  Muirhead's  Elements  of 
Ethics,  193, 
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Divine  Law  "  is  merely  our  old  friend  the  Law  of  Nature 
in  very  transparent  disguise."1     And  so  it  is. 

Since  Sir  Henry  Maine  and  the  other  writers  above 
noted,  no  one  can  be  excused  for  disbelief  in  "  the  His- 
torical Method  before  which  the  Law  of  Nature  has  never 
maintained  its  footing  for  an  instant."2  The  early  English 
Common  Law  lawyers  used  the  phrase  the  "  Law  of 
Reason  ''  in  a  sense  much  equivalent  to  the  Law  of  Nature. 
They  would  "  say  that  such  and  such  a  rule  is  grounded  in 
reason''3;  just  as  now  and  then  our  own  judges  will  say 
that  their  view  is  in  accordance  with  "  the  elementary 
principles  of  justice."  Locke  speaks  of  the  "Law  of 
Nature,  which  is  the  same  thing  as  the  Law  of  Reason,''4 
and  of  "the  Law  of  Nature — that  is,  the  will  of  God."5 
Hobbes  refers  to  the  "  Law  of  Nature — that  is  to  say,  com- 
mon equity"6 — such  laws  being  "contained  in  this  one 
sentence,  Do  not  that  to  another  which  thou  thinkest 
unreasonable  to  be  done  by  another  to  thyself."7  With 
the  Stoics,  "  Live  according  to  Nature "  really  meant 
"  Live  according  to  Reason."8 

Turning  now  to  the  "  Law  of  Nations,"  let  us  see 
whether  it  presents  any  more  solid  substantiality?  Do  not 
take  the  phrase  to  mean  the  Law  between  Nations.  But  if 
you  do,  observe  that  international  law  is  based  upon 
notions  of  rules  which  ought  to  guide  and  control  inter- 
national action  ;  and  that  these  notions  are  but  by  slow 
degrees  emerging  into  formulas  and  definitions,9  without 
which  you  may  talk  about  laws  but  have  none.10 

The  Law  of  Nations  was  known  to  the  Romans  as  the 
Jus  Gentium.  It  was  presumed  to  be  "  the  sum  of  the  com- 
mon ingredient  in  the  custom  of  the  old  Italian  tribes."11 

I  Lightwood's  The  Nature  of  Positive  Law,  19.      2Ancient  Law,  86-7. 

3  Bryce's  Studies  in  Hist,  and  Jur.  600. 

4  On  Govt.  Bk.  II,  c.  8  ;  and  see  c.  2.        5  Jb.  Bk.  II,  c.  II. 
6 Leviathan,  127.         "'lb.  126,  Cf.  Justinian's  Inst.  Lib.  1,  Tit.  I. 
8  Pollock's  Essays  Jur.  and  Ethics,  334. 
9 "  International  law   may  be  defined   to   be  the   aggregate  of  rules 

regulating  the  intercourse  of  states  which  have  been  gradually  evolved  out 
of  the  moral  and  intellectual  convictions  of  the  civilized  world  as  the  neces- 
sity for  their  existence  has  been  demonstrated  by  experience."  Hannis 
Taylor  on  Internat.  Pub.  Law,  86 ;  and  see  p.  364. 

10  Except  in  crudest  condition  and  regulative  of  simplest  transactions. 

II  Maine's  Ancient  Law,  49. 
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But  in  reality  it  was  nothing  more  or  less  than  a  very 
transparent  device  by  which  the  Romans  improved  their 
own  Jus  Civile — brought  it  down  (or  up)  to  date. 

"  Institutions  are  the  products  of  the  past  process,  are  adapted  to  past 
circumstances,  and  are  therefore  never  in  full  accord  with  the  require- 
ments of  the  present."1 

More  than  that,  man  progresses,  but  his  institutions,  his 
systems  of  law  (and  other  things)  harden  and  cake  around 
him,  and  must  be  got  rid  of  by  explosion  or  subtle  infusion. 
And  the  development  of  the  law  is  a  history  of  cake  and 
infusion. 

This  Jus  Gentium  was  a  stroke  worthy  of  the  Roman 
genius.  (Very  like  our  English  Equity,  as  we  shall  see.) 
There  was  to  the  Romans  a  distinction  between  the  civil  law 
(that  is  the  peculiar  law  of  any  particular  State),  and  those 
laws  which  were  to  be  found  in  every  State.  One  evi- 
dently was  merely  conventional,  and  the  other  was 
derivable  from  the  nature  of  things.  Not  that  the 
Roman  lawyers  had  in  reality  collocated  the  foreign  laws, 
and  having  scored  out  all  discrepants,  had  produced  an 
anthology  of  synoptics.  No,  this  distinction  between  local 
and  universal  law  was  not  one  of  ascertained  existence  ;  it 
was  nothing  but  the  difference  between  the  Roman  law 
as  it  was,  and  the  Roman  law  which  more  enlightenment 
declared  it  ought  to  be.  And  the  assertion  of  a  law  com- 
mon to  all  nations*  was  nothing  but  a  particularly  happy 
method  by  which  the  law  was  brought  into  harmony  with 
current  notions  of  justice.3 

1  Veblin's  The  Theory  of  the  Leisure  Class,  191. 

2"  The  Law  of  Nations  is  common  to  all  mankind  ":  Justinian's  Inst. 
Lib.  1.  Tit.  2,  s.  2. 

sMr.  James  Bryce  tells  us  that  the  Roman  magistrates  proceeded 
'*  by  taking  those  general  principles  of  justice,  fair  dealing,  and  common 
sense,  which  they  found  recognized  by  other  peoples  as  well  as  their  own," 
("  If  indeed  we  are  to  suppose  that  the  Praetors  ever  really  did  study  the 
laws  of  the  various  neighbors  of  Rome,"  p.  619);  "  and  by  giving  effect  to 
those  mercantile  and  other  similar  usages  which  they  found  prevailing 
among  the  strangers  resident  in  Rome.  Thus  by  degrees  they  built  up  a 
body  of  rules  *  *  *  which,  while  it  resembled  their  own  system  in 
many  of  its  general  features,  was  less  technical  and  more  consonant  to  the 
practical  convenience  and  general  understanding  of  mankind."  Studies  in 
Hist,  and  Jur.  571-2. 
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The  first  excuse  for  departure  from  the  Jus  Civile  was 
found  in  cases  in  which  a  foreigner  was  a  party.  Romans 
(not  usually  superfluously  deferential  to  foreigners)  assumed 
that  in  such  cases  it  would  not  be  fair  to  apply  their  own 
law  ;  and  so  they  consulted  all  other  laws  (really  consulted 
their  own  ideas  of  equity),  and  gave  judgment  accordingly. 
Principles  thus  adopted  very  soon  affected  the  whole  body 
of  the  civil  law  of  Rome,  and  finished  by  complete  amal- 
gamation with  it,  and  much  improvement  of  it.  (Very  like 
our  English  Equity  history.) 

The  Law  of  Nations  had  precisely  the  same  basis,  and 
solidity  or  frailty  as  the  Law  of  Nature — "  the  rules  of  con- 
duct deducible  by  reason  from  the  general  conditions  of 
human  society " ;  "  the  ideal  to  which  actual  law  and 
custom  could  only  approximate";1 — the  ideal  to  which,  in 
spite  of  caking,  we  have  always  determined  that  they  shall 
so  far  as  possible  approximate.  The  history  of  these  laws 
being  closed,  we  can  now  see  that  "  the  Law  of  Nature  is 
simply  the  Law  of  Nations  seen  in  the  light  of  a  peculiar 
theory,  *  *  *  the  expressions  were  practically  con- 
vertible ";2  and  that  the  Jus  Gentium  was  merely  Praetor- 
ian Law  (upon  pretence  of  being  law  common  to  all 
nations),  even  as  so  much  of  our  own  law  is  judge  law,  upon 
pretence  of  being  law  common  to  all  England — with  this 
difference :  that  the  Prastors  avowed  their  law-making  pro- 
clivities,3 while  our  judges  are  supposed  to  find  laws — in 
the  bullrushes  or  some  other  improbable  place.4 

And  what  are  we  to  say  of  the  Common  Law  ?  Surely 
there  was  a  Common  Law  somewhere?  Have  we  not 
Common  Law  courts,  and  Common  Law  books,  and  Com- 
mon Law  at  the  very  basis  of  our  American  and  English 
and  Canadian  law?  Yes,  yes;  but  what  was  it?  and  where 
did  it  come  from  ?  is  it  here  yet  ?  or  has  it  vanished  ?  and 
did  anybody  ever  see  it?  or  is  it  mere  space  with  judge- 
law  filling?  Do  not  let  us  imagine  at  any  rate  that  there 
is  some  old  book  somewhere  in  which  the  Common  Law  is 
written  down. 

1  Ante,  p.  142. 

2  Maine's  Ancient  Law,  p.  57.  And  see  Hannis  Taylor's  article  in 
175  North  Am.  Rev.  465  ;  and  Bryce's  Studies  in  Hist,  and  Jur.  581.  The 
identity  of  the  laws  was  adopted  by  Grotius. 

3  See  Justinian's  Inst.  Lib.  I,  tit.  2,  s.  7  ;  Lib.  Ill,  tit.  13,  s.  1. 

4  See  Maine's  Ancient  Law,  32,  33. 
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And  do  not  let  us  think  that  "the  Common  Law  of 
England,"  about  which  we  hear  so  much,  is  the  only  or  the 
first  Common  Law,  or  that  it  has  anything  very  peculiar 
about  it.     Upon  the  contrary,  away  back  among  the  Greeks 

"  Aristotle  divides  law  into  that  which  is  Common,  being  in  accordance 
icil/i  nature  and  admitted  by  all  men  ;"  (our  old  friend  Law  of  Nature) 
"  and  that  which  is  peculiar,  settled  by  each  community  for  itself."1 

and  Demosthenes  refers  to  the  "Common  Law  of  all  man- 
kind."2    Justinian  too  declares  that 

"  Every  community,  governed  by  laws  and  customs,  uses  partly  its 
own  law  and  partly  laws  common  to  all  mankind  {Com muni  omnium 
nominum)"3 

And  the  Stoics  identified  the  Law  of  Nature  or  the 
Common  (Universal)  Law  with  the  Divine  reason.4 

The  Common  Law  then  is  not  a  code,  or  a  body  of  law, 
or  an  anthology  of  synoptics.  It  is  precisely  the  same 
thing  as  the  Law  of  Nature  and  the  Law  of  Nations5— the 
vague,  undefinable  ideal  to  which  we  feel  that  we  are 
stumblingly  approaching;  guided  by  reason  into  the  right 
road,  some  say;  cuffed  by  failures  out  of  the  wrong,  think  I. 

Lord  Esher  pretty  well  unmasked  this  glorified  unreality, 
the  Common  Law,  when  he  said  that 

"  The  duty  of  the  Judge  is  to  find  out  what  is  the  rule  which  people  of 
candor  and  honor  and  fairness  in  the  position  of  the  two  parties  would 
apply  in  respect  to  the  matter  in  hand.  That  is  the  Corrmon  Law  of 
England."6 

Professor  Thayer  (whose  death  was  a  great  loss)  said 
that 

"  the  exercise  of  their  (the  judges')  never  questioned  jurisdiction  of  declar- 
ing the  Common  Law  *  *  *  has  consisted  in  a  great  degree  in  declar- 
ing the  scope  and  operation  of  sound  reason,  wherein  the  Common  Law 
so  largely  consists."7 

^ryce's  Studies  in  Hist,  and  Jur.,  567.         2Ib.,  p.  568. 

institutes,  Lib.  1,  Tit.  2,  s.  1.  4Bryce's  Studies,  568. 

5"  The  Law  of  Nations  is  Common  to  all  mankind  ":  Justinian's  Insti- 
tutes, Lib.  I,  Tit.  2,  s.  2.         6Speech  15  Nov.,  1897. 

7Evidence  at  the  Common  Law,  207-8.  Prof.  Thayer  speaks  of  "  the 
Common  Law  system  of  Evidence."  But  of  course  he  does  not  mean  the 
common  custom  of  all  England  as  to  evidence.  He  says  "  We  have  gener- 
ated and  evolved  this  large,  elaborate  and  difficult  doctrine.  We  have 
done  it  not  by  direct  legislation,  but  almost  wholly  by  the  slowly  accumu- 
lated rulings  of  judges  made  in  the  trying  of  cases  during  the  last  two  or 
three  centuries"  (p.  2  ;  and  see  207-8). 
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Lord  Bowen  declared  that  the  Common  Law  is  an 
"  arsenal  of  common-sense  principles."  And  Maine  if  asked 
for  a  rough  definition  would  say  that  "  Law  is  common 
sense."1 

This  Common  Law  of  England  is  the  most  impudent 
pretender  of  all  these  phantom  laws.  For  unquestionably 
a  very  large  part  of  it  was  not  law  of  England  at  all  (com- 
mon or  special)  but  simply  Roman  law,  smuggled  in  by 
Bracton2,  openly  introduced  by  Holt,3  consciously  and 
unconsciously  adopted  by  many  others.  And  perhaps  the 
idea  that  the  Common  Law  of  England  was  "the  law  of  the 
royal  court,"  as  opposed  to  the  local  laws  of  the  old 
seigneurial  courts — a  sort  of  jus  gentium  imposed  by  a 
Praetor  Peregrinus — is  the  real  meaning  of  the  term.4 
Maine  thinks  that  by  its  earliest  expositors 

"  it  was  regarded  as  existing  somewhere  in  the  form  of  a  symmetrical  body 
of  express  rules,  adjusted  to  definite  principles.  The  knowledge  of  the 
system  however  in  its  full  amplitude  and  proportions  was  supposed  to  be 
confined  to  the  breasts  of  the  judges ;  and  the  lay  public  and  the  mass  of 
the  legal  profession  were  only  permitted  to  discern  its  canons  intertwined 
with  the  facts  of  the  adjudged  cases.  Many  traces  of  this  ancient  theory 
remain  in  the  language  of  our  judgments  and  forensic  arguments."5 

Equity  has  never  had  such  a  concrete  look  as  this  Com- 
mon Law  (the  adjective  of  which  might  have  kept  us  right 
if  we  had  not  forgotten  its  significance).  Equity,  we  admit, 
is  an  unwritten  and  inexpressible  aspiration.  But  have  you 
observed  (as  hinted  at  above)  that  as  the  Roman  Civil  law, 
built  of  common  sense,  became  caked  and  afterwards 
yielded  to  a  new  infusion  of  more  common  sense  (insidi 
ously  introduced  under  the  name  of  the  Law  of  Nations); 
so  the  Common  Law  of  England,  builded  of  reason  and 
caked  by  custom  (precedents  and  forms)6,  succumbed  to 
more  reason  through  the  fiction  of  the  King's  conscience7? 
^Equitas  (the  meeting  point  of  Law  of  Nature  and  Law  of 
Nations)  played  in  the  Roman   Reformation   of  law  very 

tillage  Communities,  258.         2Maine's  Ancient  Law,  82. 

3Law  of  Bailments  in  Coggs  v.  Bernard  (1703),  Ld.  Raymond,  909. 

4Jenk's  Law  &  Pol.  of  the  Middle  Ages,  35-6. 

5  Village  Communities,  335.         6  Bryce's  Studies  in  Hist.  &  Jur.,  697. 

7"  It  is  the  special  business  of  Equity  to  reintroduce  those  considerations 
which  have  been  dropped  in  arriving  at  the  rules  of  law."  Lightwood's 
The  Nature  of  Positive  Law,  40  ;  and  see  p.  300. 
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much  the  same  part  as  Equity  in  the  English.1     Mr.  Bryce's 
description  of  it  would  answer  for  both  systems.     He  says 

"  Equity  means,  to  the  Romans,  fairness,  right  feeling,  the  regard  for 
substantial,  as  opposed  to  formal,  and  technical,  justice,  the  kind  of  con- 
duct which  would  approve  itself  to  a  man  of  honor  and  conscience"2 

We  are  now  a  little  better  prepared  for  a  true  under- 
standing of  the  Law  Merchant.  So  far  we  have  had  various 
titles  and  we  have  found  them  to  be  perfectly  empty  of 
meaning — mere  names  and  nothing  there  to  name.  How  is 
it  with  the  Law  Merchant? 

In  the  present  writer's  opinion  the  amelioration  and 
improvement  of  English  law  is  attributable  (apart  from 
legislation  and  acknowledged  fictions)  to  Equity,  Common 
Counts,  Public  Policy  and  Law  Merchant.  Equity  was  a 
renaissance — a  return  to  the  Law  of  Nature,  or  the  Law  of 
Nations,  or  the  Common  Law  (reflect  on  that  for  a  moment), 
or  Common  Sense  as  you  may  choose  to  call  it.  Mansfield's 
tricks  with  the  Common  Counts3  and  the  Law  Merchant 
were  in  reality  but  new  and  ingenious  and  masterful 
methods  by  which  human  reason  of  years  gone  by  (obsoles- 
cent indeed,  but  caked  and  riveted  there)  was  made  to  yield 
to  human  reason  of  later  time.  The  cakes  were  called  the 
Common  Law,  but  they  had  ceased  to  represent  common 
sense.  The  new  human  reason  might  also  (just  as  properly) 
have  been  called  the  Common  Law,  but  they  named  it  Law 
Merchant,  and  people  ever  since  have  been  looking  for  the 
thing,  not  knowing  that  it  was  nothing.  Find  the  Law  of 
Nature,  the  Law  of  God,  the  Law  of  Nations,  the  Law  of 
Reason,  the  Law  Universal,  the  Common  Law,  Equity — find 
Common  Sense,  and  I  shall  have  much  pleasure  in  accept- 
ing at  your  hands  an  introduction  to  the  Law  Merchant. 

Am  I  wrong  in  thus  identifying  the  Law  Merchant  with 
these  other  empty  names — these  aliases,  given  by  ourselves 

'See  Maine's  Ancient  Law,  cap.  3.        2Studies  in  Hist,  and  Jur.,  581. 

3Lord  Mansfield  was  quite  frank  in  what  he  did.  Weaker  men  would 
have  pretended  some  precedent.  Mansfield  avowed  that  "the  gist  of  this 
kind  of  action  is  that  the  defendant  upon  the  circumstances  of  the  case  is 
obliged  by  ties  of  natural  justice  and  equity  to  refund  the  money."  Moses 
v.  Macferlan  (1760),  2  Burr.  1005.  And  weaker  men  ever  since  have  been 
attributing  Mansfield's  decisions  to  the  Common  Law  and  the  Law  Mer- 
chant. Blackstone  knew  better  and  ascribes  Mansfield's  work  to  "  Natural 
reason  and  the  just  construction  of  the  law  "  (Commentaries,  Bk.  Ill,  c.  9). 
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for  the  further  fooling  of  ourselves?    Let  me  at  least  shield 
myself  behind  Professor  Burdick  who  says  that 

"  Godolphin  quotes  with  approval  the  statement  of  Sir  John  Davies, 
that  the  Law  Merchant,  as  a  branch  of  the  Law  of  Nations,  has  ever 
been  admitted,"  &C.1 

who  quotes  from  Sir  John  Davies  : 

"  Which  Law  Merchant,  as  it  is  part  of  the  Law  of  Nature  and  Nations 
is  universal,  and  one  and  the  same  in  all  countries  of  the  world."  2 

"The  Law  Merchant  which  is  a  branch  of  the  Law  of  Nations."3 
who  quotes  also  from  Dr.  Zouch: 

"  It  is  manifest  that  the  causes  concerning  merchants  are  not  now  to  be 
decided  by  the  peculiar  and  ordinary  laws  of  every  country,  but  by  the 
general  laws  of  Nature  and  Natzons."  * 

and  who  himself  writes  : 

"As  early  as  1473  trie  Chancellor  had  declared  that  alien  merchants 
could  come  before  him  for  relief;  and  there  have  their  suits  determined  by 
the  Law  of  Nature  in  chancery.  .  .  .  which  is  called  by  some  the 
Law  Merchant,  which  is  the  Law  Universal  of  the  world."  5 

But  for  all  prose  purposes  we  might  as  well  speak  of  the 
Law  Universal  of  the  Universe  ;  for  this  ubiquity  which 
people  are  accustomed  to  attribute  to  their  own  ideas  is 
asserted  for  the  same  evidential  purposes  as  the  avatar 
claims  of  all  religion-founders,  and  with  as  much  verity  as 
(we  shall  say)  all  but  one  of  these.  "  The  Law  of  Nature  is 
binding  over  all  the  globe  in  all  countries,"  said  Black- 
stone,6  without  meaning  anything  in  particular.  "  The 
Law  of  Nations  is  common  to  all  mankind,"  said  Justinian,1 
meaning  nothing  at  all.  There  is  "a  Common  Law  of  all 
mankind,"  said  Aristotle  and  Demosthenes  and  Justinian, 
meaning  as  much.     There  is  a  "  Law  of  God,"  said  Austin 

l2  Columbia  Law  Review,  477. 
2  lb.  477.        3/^.478.        4  /£.  477-8. 

5  lb.  485.  In  1473  it  was  said  by  Stillington,  Edward  the  Fourth's 
Chancellor,  in  the  great  case  of  larceny  by  a  carrier  breaking  bulk,  that 
the  cause  of  merchant  strangers  "  shall  be  determined  according  to  the  Law 
of  Nature  in  the  Chancery."  Foreign  merchants  put  themselves  within  the 
king's  jurisdiction  by  coming  into  the  realm,  but  the  jurisdiction  is  exer- 
cisable "  secundum  legem  naturae  que  est  appelle  par  ascuns  ley  marchant, 
que  est  ley  universal  par  tout  le  monde."  Y.  B.  13  Ed.  4th  9,  pi.  5. 
Quoted  from  Sir  F.  Pollock,  2  Columbia  Law  Review,  28. 

6  Commentaries,  Introd.  s.  2.         7  Institutes,  Lib.  1,  tit.  2,  s.  2. 
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— a  veritable  legal  touchstone — meaning,  if  possible,  still 
less.  And  now  Professor  Burdick  quotes  for  us  that  there 
is  a  "  Law  Merchant  which  is  the  Law  Universal  of  the 
world."  Would  that  some  swift  lineotype  could  catch  this 
thing,  and  reduce  its  irritating  omnipresence  (much  too  big 
to  look  at)  to  some  one  geographical  spot,  for  sixty  seconds, 
or  even  less. 

This  Law  Merchant  "one  and  the  same  in  all  countries 
in  the  world  "  !  And  Coke  and  his  successors  after  one 
hundred  and  fifty  years'  work  at  it  had  done  little  "  towards 
building  up  any  system  of  mercantile  law  in  England." 
"  The  same  in  all  countries  "  !  And  poor  Mansfield  in  his 
day  dining  his  specially  qualified  merchant  jurymen  and 
taking  "  great  pains  in  explaining  to  them  the  principles  of 
jurisprudence  by  which  they  were  to  be  guided."1  "The 
same  in  all  countries"!  Listen  to  Lord  Campbell's 
account  of  Mansfield's  time  : 

"  Hence  when  questions  necessarily  arose  respecting  the  buying  and 
selling  of  goods,  respecting  the  affreightment  of  ships,  respecting  marine 
insurances,  and  respecting  bills  of  exchange  and  promissory  notes,  no  one 
knew  how  they  were  to  be  determined.  Not  a  treatise  had  been  published 
upon  any  of  these  subjects,  and  no  cases  respecting  them  were  to  be  found 
in  our  books  of  reporls.  .  .  .  If  an  action  turning  upon  a  mercantile 
question  was  brought  into  a  court  of  law,  the  Judge  submitted  it  to  the 
jury,  who  determined  it  according  to  their  notions  of  what  was  fair,  and 
no  general  rule  was  laid  down."2 

"The  same  in  all  countries''!3  And  Mansfield,  endeav- 
oring "to  develop  a  body  of  legal  rules,"  which  he  hoped 
would  "  commend  themselves  to  all  courts  in  all  countries," 
— so  Professor  Burdick  tells  us-  but  they  didn't. 

If  there  is  any  one  point  of  mercantile  law  more  than 
another  that  would   have  been  agreed  about  in  Europe,  it 

1  Ante,  p.  141.         2  Lives  of  the  Chief  Justices,  III.  274. 

3  [It  may  be  well  to  set  over  against  this  statement  the  following  extract 
from  an  address  delivered  to  the  American  Bar  Association  last  summer, 
by  M.  D.  Chalmers,  C.  S.  I.,  and  printed  in  The  Law  Quarterly  Review 
for  January,  1903:  "Lord  Mansfield  and  Mr.  Justice  Story,  in  judgments 
which  are  too  well  known  to  need  citation,  have  emphasized  the  essential 
unity  of  the  law  merchant  throughout  the  world  ;  and  in  more  recent  times, 
Lord  Blackburn  has  again  enunciated  the  rule.  '  There  are,  he  says,  '  in 
some  cases  differences  and  peculiarities  which  by  the  municipal  law  of  each 
country  are  grafted  upon  it,  and  which  do  not  effect  other  countries ;  but 
the  general  rules  of  the  law  merchant  are  the  same  in  all  countries." — 
F.  M.  B.] 
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would  have  been  the  question  of  title  (as  against  the  true 
owner)  to  goods  purchased  at  the  fairs  to  which  the  mer- 
chants were  accustomed  to  travel  for  trade  purposes.  But 
it  is  impossible  to  say  that  European  law  concurred  with 
the  English  law  of  market  overt  upon  the  subject. 

If  there  is  any  one  point  in  the  law  of  "  negotiable 
securities  "  about  which  we  might  have  expected  unanimity, 
it  would  be  as  to  title  to  them  when  passed  by  a  thief 
or  a  finder.  What  the  French  law  upon  the  subject  was  I 
have  endeavored  elsewhere  to  show.1  It  had  no  resem- 
blance whatever  to  that  of  England. 

If  there  is  any  other  point  in  the  law  of  bills  about  which 
agreement  would  be  expected,  it  would  be  that  which  (with 
us)  declares  that  a  transferee  after  maturity  takes  subject  to 
existing  equities.  But  in  France  that  never  was  the  law.8 
The  Germans  do  not  agree  with  either  of  us.3 

And  for  coup  de  grdce  let  me  quote  from  the  Lex  Mer- 
catoria,  in  which  it  is  said  that  the  customs  as  to  bills : 

"  In  their  formation,  times  of  running,  and  falling  due,  days  of  grace, 
&c,  are  almost  as  various  as  each  European  nation  from  one  another."4 

What  else  could  they  be  ?  With  lay  judges  ;  no  records, 
no  law  books  (or  next  to  none) ;  facts,  customs  and  laws,  all 
jumbled  together  ;  little  communication  ;  no  consultation — 
customs  as  various  as  the  nations?  Yes,  as  various  as  the 
county  towns,  or  as  one  pepoudrous  judge's  notions  from 
those  of  the  other  unskilled  temporary  adjudicators,  with 
not  even  a  Coke  to  help  them. 

Had  I  more  space  I  would  proceed  to  treat  of  several 
points  still  requiring  explanation,  but  I  must  content  myself 
with  suggestion  : 

i.  My  notions  seem  to  necessitate  an  inversion  of  gen- 
erally assumed  order  ;  for  have  I  not  put  courts  first,  and 
the  law  that  they  are  to  administer  as  something  subse- 
quent? Yes,  I  have  done  so;  and  that  is  perfectly  right. 
The  other  theory  :  that  there  was  a  common  law,  an  equity, 

1  35  Am.  Law  Review,  722,  ff. 

2  "  L'endossement  entraine  les  memes  consequences  qu'il  soit  anterieur 
ou  posterieur  a  l'echeance."     Lyon-Caen  and  Renault,  s.  1094. 

3  See  Law  of  5  June,  1869,  sec.  16.        *p.  561. 
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a  law  merchant  first,  and  then  courts  established  to  apply 
them,  is  not  only  unhistoric,  but,  save  in  the  very  simplest 
of  social  relations,  quite  impossible. 

"  It  must  be  remembered  that  although  we  are  naturally  inclined  to 
think  of  law  as  coming  first,  and  courts  being  afterwards  created  to  admin- 
ister the  law,  it  is  really  courts  that  come  first,  and  that  by  their  actions 
build  up  law,  partly  out  of  customs  observed  by  the  people,  and  partly  out 
of  their  own  notions  of  justice."  ' 

2.  Read  Maine's  Ancient  Law  (31-33)  as  to  the 
"in  nubibus"  law,  which  courts  are  supposed  in  some 
mysterious  way  to  precipitate  out  of  the  clouds  into  library 
receptacles.     And  reflect  a  little  on  the  sentence : 

"  We  do  not  admit  that  our  tribunals  legislate  ;  we  imply  that  they 
have  never  legislated  ;  and  yet  we  maintain  that  the  rules  of  the  English 
Common  Law,  with  some  assistance  from  the  Court  of  Chancery  and  from 
Parliament,  are  coextensive  with  the  complicated  interests  of  modern 
society." 

A  most  impudent  pretender,  that  Common  Law,  1  think. 

3.  And  observe  this  paragraph  extracted  from  a  very 
good  book :  2 

"  The  proper  idea  of  a  rule  of  law  is  that  it  is  an  attempt  to  sum  up 
current  opinion  upon  a  class  of  cases.  The  possibility  of  constructing 
these  rules,  however,  depends  on  two  distinct  faculties :  the  faculty  of 
observation  and  the  faculty  of  expression.'' 

To  which  faculties  the  courts  preposterous — I  mean 
pepoudrous — had  not  the  slightest  claim.  Coke  and  his 
century  and  a  half  of  successors  may  have  had  them,  but 
did  not  use  them.  Lord  Mansfield,  and  not  any  pepou- 
drous predecessor  "  may  be  said  to  be  the  father  of  the 
commercial  law,"3  the  father  par  excellence  ;  but  of  course 
the  family  has  been  much  extended  since  his  day. 

"  Market  law  has  long  exercised  and  still  exercises  a  dissolving  and 
transforming  influence.  .  .  .  The  wish  to  establish  as  law  that  which 
is  commercially  expedient  is  plainly  visible  in  the  recent  decisions  of 
English  courts  of  justice."4 

"  Legal  rules  must  ever  be  adjusting  themselves  to  the  requirements  of 
human  relations."  5 

1  Bryce's  Studies  in  Hist.  &  Jur.  79. 
2Lightwood's  The  Nature  of  Positive  Law. 

3  Per  Buller,  J.  in  Lickbarrow  v.  Mason  (1787),  2  T.  R.  63. 

4  Maine's  Vill.  Com.  194. 

5  Lightwood's  The  Nature  of  Positive  Law,  360. 
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4.  The  Law  Merchant,  it  is  suggested,  is  still  in  exist- 
ence. May  we  not  yet  have  hope  in  the  lineotype  ?  or, 
happy  thought,  that  Marconi  may  some  day,  unsuspect- 
ingly, catch  the  thing?  If  emanations  can  reach  him  from 
anywhere,  why  not  from  everywhere  ?  why  not  from  the 
home  of  Teufelsdroch — Weissnichtwo  ?  1 

John  S.  Ewart. 

[Through  the  courtesy  of  the  Editors  of  The  Review  I 
have  had  the  pleasure  of  reading  Mr.  Ewart's  very  interest- 
ing article,  and  am  permitted  to  add  a  word  of  comment. 
It  is,  indeed,  an  article  calculated  to  add  to  the  gaiety  of 
nations,  even  though  it  was  intended  to  knock  the  Law  of 
Nations  into  a  cocked  hat.  I  have  laughed  heartily  at  its 
sallies  of  wit,  and  been  dazzled,  if  not  enlightened,  by  its 
rhetorical  pyrotechnics,  but  I  do  not  see  that  it  calls  for  a 
serious  reply. 

It  may  have  been  very  inconsideiate  of  the  ancient  law 
merchant  not  to  submit  itself  to  the  lineotype  in  England,  and 
quite  impudent  not  to  get  itself  transformed  into  a  "  tan- 
gible, legible,  concrete  thing,"  a  veritable  code  de  commerce 
or  Handelsgesetzbuch,  which  could  be  read,  handled  and  laid 
away  on  a  shelf  by  the  doubting  Thomases.  Notwithstand- 
ing its  delinquencies  in  these  and  other  respects,  it  does  not 
seem  to  me  quite  fair  to  brand  it  as  a  "  phantom,''  •„'  an 
empty  abstraction  or  even  hallucination,"  and  cast  it  into 
outer  darkness.  However,  I  am  consoled  by  the  assurance 
that  if  this  fate  really  awaits  it,  the  common  law,  as  even  a 
more  impudent  pretender,  shall  accompany  it  on  its  descent 
into  the  "  limbo  of  ambiguities." 

F.  M.  B.] 

1  Carlyle's  "Don't  know  where." 
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The  provision  of  Section  63  of  the  New  York  Revised 
Statutes  prohibiting  the  beneficiary  of  a  trust  to  receive  and 
apply  rents  and  profits,  from  assigning  or  disposing  of  his 
interest,  was  amended  a  few  years  ago  by  the  addition  of  a 
provision  to  the  effect  that  if  such  a  beneficiary  is  also"  en- 
titled to  a  remainder  "  he  may  effect  a  merger  of  his  two 
interests,  and  thus  terminate  the  trust.  A  number  of  ques- 
tions relating  to  the  true  meaning  of  this  statute  have  been 
passed  on  by  the  lower  courts,  and  it  is  the  purpose  of  the 
present  article  to  discuss  one  of  these  questions,  namely, 
whether  or  not  the  statute,  in  referring  to  beneficiaries  who 
are  "  entitled  to  a  remainder  ",  means  literally  to  include  all 
who  are  thus  entitled,  without  reference  to  the  manner  in 
which  they  became  so;  that  is,  to  include  not  only  bene- 
ficiaries to  whom  the  trust  instrument  gives  a  remainder, 
but  also  beneficiaries  who  have  subsequently  acquired,  by 
purchase  or  otherwise,  a  remainder  which  the  trust  instru- 
ment gave  not  to  them  but  to  some  one  else.  To  this  end 
it  will  be  convenient  at  this  point  to  call  attention  briefly  to 
certain  familiar  statutes  and  principles  of  law  which  have  a 
bearing  on  the  subject. 

Under  the  Revised  Statutes,  every  express  trust  to  re- 
ceive and  apply  rents  and  profits,  or  income,  effected  two 
results.     In  the  first  place,  the  statute  provided  that 

"  every  sale,  conveyance,  or  other  act  of  the  trustees,  in  contravention  of 
the  trust,  shall  be  absolutely  void,"1  and  that  *'  no  person  beneficially 
interested  in  a  trust  for  the  receipt  of  the  rents  and  profits  of  fc^pds,  can 
assign  or  in  any  manner  dispose  of  such  interest ;  but  the  rights  and  interest 
of  every  person  for  whose  benefit  a  trust  for  the  payment  of  a  sum  in  gross 
is  created,  are  assignable."2 

The  Real  Property  Law3  contains  the  same  provisions 
in  slightly  different  form.  And  although  they  refer  par- 
ticularly to  trusts  of  real  property  these  statutes  have  uni- 
formly been  held  applicable  to  personal  property  also,  and 

1R.  S.  730,  §  65.       2i  R.  S.  730,  §  63.       3§§  83,  85. 
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now  the  Personal  Property  Law1  contains  a  similar  pro- 
vision. The  result  of  these  statutes  was,  that  as  it  was  im- 
possible for  either  the  trustee  or  the  beneficiary  to  shake 
the  property  free  from  the  trust,  such  a  trust  afforded, 
as  was  intended,  a  means  of  protecting  a  beneficiary  against 
his  own  inexperience,  poor  judgment  or  folly,  in  any  case 
where  the  creator  of  the  trust  did  not  consider  it  wise  to  trust 
him  with  the  absolute  disposition  of  the  property. 

The  second  result  effected  by  such  a  trust  arose  out  of 
the  joint  operation  of  the  statutes  above  referred  to,  and  of 
a  different  set  of  statutes,  namely,  those  dealing  with  the 
suspension  of  the  absolute  power  of  alienation  of  real  prop- 
erty and  the  absolute  ownership  of  personal  property. 
These  provided   in   effect  that  such  a  suspension  existed, 

"  when  there  are  no  persons  in  being  by  whom  an  absolute  fee  in  posses- 
sion ean  be  conveyed,"2 and  that  "  the  absolute  power  of  alienation  shal 
not  be  suspended  by  any  limitation  or  condition  whatever  for  a  longer 
period  than  during  the  continuance  of  not  more  than  two  lives  in  being  at 
the  creation  of  the  estate,"3 

(with  one  exception  which,  in  connection  with  the  subject 
here  to  be  discussed,  is  immaterial).  By  the  Real  Property 
Law4  these  provisions  were  consolidated  and  somewhat 
changed  in  form.  A  similar  provision  applied  to  personal 
property.5 

Under  these  statutes  relating  to  real  and  to  personal 
property  the  test  of  the  existence  of  a  suspension  of  the 
power  of  alienation,  or  of  absolute  ownership,  is  the  same, 
namely,  the  non-existence  of  persons  who  can  convey  an 
absolute  fee  in  possession  of  real  estate,  or  transfer  the  abso- 
lute ownership  of  personal  property.  Such  a  situation 
might  be  caused,  for  example,  by  creating  an  express  trust 
to  receive  and  apply  rents  and  profits,  or  income  ;  for  in 
that  case,  as  neither  the  trustee  nor  the  beneficiary,  nor 
both  together,  could  get  rid  of  the  trust,  as  already  stat^l, 
it  followed  that  there  were  no  persons  in  being  who  could 
convey  an  absolute  fee  of  the  real  property,  in  possession, 
or  transfer  the  absolute  ownership  of  the  personal  property. 
In  other  words  there  was  necessarily  a  suspension  of  the 
absolute  power  of  alienation,  or  of  absolute  ownership.  And 

'§  3-       2i  R.  S.  723.  §  14.       3i  R.  S.  723,  §  15-       4§  32. 
3  1  R.  S.  773,  §  1  ;  Pers.  Prop.  L.,  §  2. 
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as  such  a  suspension  was  not  allowed  for  more  than  two  lives 
in  being,  every  such  trust,  to  be  valid,  must  necessarily  be 
confined  within  the  limits  of  such  a  term. 

To  summarize  what  has  just  been  stated,  a  trust  to  receive 
and  apply  rents  and  profits,  or  income,  furnished,  in  the  first 
place,  a  means  of  absolutely  protecting  a  beneficiary  against 
himself;  and  secondly,  it  effected,  while  it  continued,  a  sus- 
pension of  the  absolute  power  of  alienation,  and  therefore 
must  be  so  framed  as  not  to  continue  longer  than  during 
two  lives  in  being. 

Before  concluding  this  preliminary  statement,  attention 
should  also  be  called  to  two  other  points.  It  has  been  set- 
tled that  the  existence  of  power  in  the  trustee  to  sell  the 
particular  property  held  by  him,  retaining  the  proceeds 
subject  to  the  same  trust,  did  not  avoid  the  existence  of  a 
suspension,  since  the  statutes,  in  referring  to  that  subject, 
inalienability,  were  dealing  not  with  a  mere  change  in  the 
form  of  the  trust  property,  but  with  the  impossibility  of 
freeing  the  corpus,  however  constituted,  from  the  grasp  of 
the  trust.  On  the  other  hand,  if  the  situation  was  such  that 
an  absolute  fee  could  in  any  way  be  transferred,  so  that 
both  the  property  conveyed,  and  also  the  proceeds,  were 
freed  from  the  trust,  there  would  be  no  suspension  ;  and  in 
order  to  attain  this  result  it  was  not  necessary  that  there 
should  be  a  given  person  or  persons  capable  of  directly 
"conveying"  an  absolute  fee,  in  the  literal  sense.  It  was 
enough  that  there  were  persons  in  being  who  could,  amongst 
them,  if  they  chose,  whether  by  conveyances,  releases,  or 
otherwise,  patch  together  a  fee,  with  the  result  that  by  the 
act  of  all  of  them  an  absolute  fee  could  be  vested  in  some 
one,  and  the  trust,  even  as  to  the  proceeds,  brought  to  an 
end1. 

Such  was  the  condition  of  the  law  when,  by  L.  1893, 
chap.  452,  the  Legislature  injected  a  novel  element  into  the 
statutory  scheme.  This  was  accomplished  by  adding,  to 
the  section  (63)  of  the  Revised  Statutes  above  quoted,  which 
prohibited  any  assignment  or  disposition,  by  a  beneficiary, 
of  his  right  to  receive  rents  and  profits,  a  new  clause  per- 
mitting the  beneficiary,  under  certain  circumstances,  to 
bring  the  trust  to  an  end.  Subsequently,  this  new  provision 
'Beardsley  v.  Hotchkiss,  (1884),  96  N.  Y.,  p.  214. 
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appeared  in  altered  form  in  Section  83  of  the  Real  Property 
Law,  which  now  reads  as  follows  : 

"  The  right  of  a  beneficiary  of  an  express  trust  to  receive  rents  and 
profits  of  real  property  and  apply  them  to  the  use  of  any  person,  cannot  be 
transferred  by  assignment  or  otherwise  ;  but  the  right  and  interest  of  the 
beneficiary  of  any  other  trust  may  be  transferred.  Whenever  a  benefi- 
ciary in  a  trust  for  the  receipt  of  the  rents  and  profits  of  real  property  is 
entitled  to  a  remainder  in  the  whole  or  a  part  of  the  principal  fund  so  held 
in  trust  subject  to  his  beneficial  estate  for  a  life  or  lives,  or  a  shorter  term, 
he  may  release  his  interest  in  such  rents  and  profits,  and  thereupon  the 
estate  of  the  trustee  shall  cease  in  that  part  of  such  principal  fund  to  which 
such  beneficiary  has  become  entitled  in  remainder,  and  such  trust  estate 
merges  in  such  remainder."1 

It  is  obvious  that  the  new  provision  thus  introduced 
effects  a  very  marked  change  in  the  general  scheme  of  the 
law.  Thus  far,  it  has  led  to  the  consideration,  by  the  courts, 
of  several  questions  not  bearing  on  the  present  subject  of 
discussion.2 

In  Mills  v.  Mills,3  however,  the  court  had  occasion  to 

1  Real  Prop.  Law,  L.  1896,  Ch.  547,  §83.  A  similar  provision  is  also  to 
be  found  in  Personal  Prop.  Law,  L.  1897,  Ch.  417,  §  3. 

2  Oviatt  v.  Hopkins,  (1897)  20  App.  Div.  168;  Butlers.  Butler,  (1899) 
41  App.  Div.  477  ;  Snedeker  v.  Congdon,  (1899)  41  App.  Div.  433;  Mat- 
ter of  Heinze,  (1897)  20  Misc.  371  ;  Newcomb  v.  Newcomb,  (1900) 
33  Misc.  191  ;  Matter  of  Hogarty,  (1901)  34  Misc.  610.  affi'd  (1901)  62  App. 
Div.  79;  Matter  of  Rutherford,  (1901)36  Misc.  314;  Estate  of  Helena  Rog- 
ers, N,  Y.  Law  Journal,  July  22,  1902,  p.  1373;  Matter  of  Sheldon  (opinion 
of  Hon.  George  F.  Ditmars,  Surrogate.Ontario  County,  not  reported);  Matter 
of  Seymour,  (decision  of  Hon.  Charles  Hickey,  Surrogate,  Niagara  County, 
not  reported).  The  editors  of  the  Review,  in  an  effort  to  ascertain 
whether  there  had  been  any  decisions  under  the  statute  here  considered, 
other  than  such  as  appear  in  the  reports,  addressed  a  letter  of  inquiry  to 
all  the  surrogates,  and  received  replies  in  nearly  every  instance.  The  only 
unreported  cases  thus  discovered  are  the  two  above  cited,  neither  of  which 
involved  the  question  discussed  in  the  present  article.  The  Sheldon  case 
related  to  personal  property,  and  turned  on  the  applicability  of  the  statute 
of  1893  to  a  case  where  the  expectant  estate  following  the  trust  was  not 
validly  disposed  of,  and  accordingly  passed  to  the  beneficiary  of  the  trust 
as  the  testator's  sole  next  of  kin  ;  the  Surrogate  writes  that  his  decision 
has  been  affirmed  by  the  Appellate  Division,  without  opinion.  In  the  Sey- 
mour case,  no  opinion  was  handed  down,  but  the  Surrogate  writes  that 
the  testatrix  created  a  trust  of  personal  property  for  the  life  of  K,  remain- 
der to  K's  two  daughters,  and  it  was  held  that  one  of  the  daughters 
having  assigned  her  interest  to  her  mother,  the  latter  thereby  became  en- 
titled to  effect  a  merger  and  demand  one  half  of  the  principal ;  that  the 
time  to  appeal  has  expired  and  that  no  appeal  has  been  taken.  Attention 
should  also  be  directed  to  the  valuable  discussion,  in  the  opinion  of  Edward 
B.  Whitney,  Esq.,  Referee,  in  Estate  of  Helena  Rogers,  supra,  of  the  applica- 
bility of  the  statute  where  the  beneficiary's  interest  in  the  income  is  inde- 
terminate in  amount,  depending  on  the  discretion  of  the  trustee. 

3  (1900)  50  App.  Div.  221. 
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pass  on  the  question  here  to  be  considered,  namely,  whether 
a  beneficiary,  of  a  trust  to  receive  rents  and  profits,  or 
income,  is  entitled  to  effect  a  merger  and  destroy  the  trust, 
in  whole  or  in  part,  if  he  is  in  any  sense  whatever  "en- 
titled "  to  an  absolutely  vested  remainder,  irrespective  of 
whether  the  remainder  was  conferred  upon  him  by  the 
trust  instrument  or  was  otherwise  acquired.  In  the  Mills 
case,  the  testator  devised  certain  lands  to  trustees  to  receive 
and  apply  the  income  in  equal  shares  to  the  use  of  his 
widow  and  three  daughters,  and  the  will  further  provided 
that  upon  the  death  of  either  of  the  beneficiaries  the  income 
previously  paid  to  the  one  deceased  should  thereafter  be 
applied  to  the  use  of  the  surviving  beneficiaries, 

"  it  being  my  desire  that  the  entire  income  from  said  trust  fund  shall  be 
divided  into  as  many  parts  or  portions  as  there  are  survivors  of  my  said 
wife  and  daughters  from  time  to  time." 

The  trust  provision  was  followed  by  an  absolute  dispo- 
sition of  a  vested  remainder  in  fee  to  other  persons.  Apart 
from  any  operation  of  the  amendments  now  under  con- 
sideration, the  scheme  of  this  trust  would  undoubtedly  be 
hostile  to  the  statutory  prohibition  of  a  suspension  for  more 
than  two  lives  in  being,  lor  it  attempted  to  suspend  the 
power  of  alienation  throughout  four  lives.  Nevertheless, 
the  Court  held  that  by  virtue  of  the  amendment  of  1893, 
this  trust  involved  no  suspension  whatever,  and  was  there- 
fore valid.  The  reasoning  was  this:  that  as  the  remainder- 
men could,  if  they  chose,  convey  the  remainder  to  the  bene- 
ficiaries, and  as  the  beneficiaries,  having  thereby  become 
"  entitled  "  to  the  remainder,  could,  if  they  chose,  release 
their  interest  in  the  rents  and  profits,  and  thereby  effect  a 
merger  and  terminate  the  trust,  it  necessarily  followed  that 
there  were  at  all  times  persons  in  being  who  could  convey 
an  absolute  fee  in  possession,  and  therefore  no  suspension 
of  the  power  of  alienation  existed. 

The  soundness  of  this  conclusion  is  made  by  the  Court 
to  depend  on  the  construction  it  gives  to  the  word 
"  entitled  "  in  the  statute.  The  statute  says  that  a  merger, 
and  resultant  destruction  of  the  trust,  may  be  effected 
where  the  beneficiary  is  also  "  entitled  "  to  a  remainder. 
As  to  the  meaning  and  scope  of  this  word,  the  Court,  in 
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Mills  v.  Mills,  supra,  held  that  there  is  no  limitation,  in  the 
statute, 

"  as  to  the  manner  in  which  a  beneficiary  may  become  entitled  to  the 
remainder.  *  *  *  The  statute  makes  his  power  to  release  depend  upon 
his  ownership  of  the  remainder,  and  sets  no  bounds  to  the  manner  of 
obtaining  that  ownership.  If  one  buys  the  remainder  he  becomes  entitled 
to  it.  *  *  *  If  he  did  purchase  it  he  became  entitled  to  it  just  as 
much  as  though  it  had  been  devised  to  him." 

In  discussing  the  opinion  of  the  Court  on  this  subject  it 
is  not  proposed  to  consider  the  propriety  of  its  conclusion, 
under  the  peculiar  terms  of  the  Act  of  1893  on  which  the 
decision  turned,  but  merely  the  question  of  its  supposed 
bearing  upon  the  proper  construction  of  the  existing 
statute. 

It  is  readily  perceived  that  if  this  decision  represents 
the  true  construction  of  the  present  statute,  it  has  effected 
an  extraordinary  change  in  the  law.  For  it  means,  first, 
that  few,  if  any,  trusts  to  receive  and  apply  rents  and  pro- 
fits, or  income,  to  the  use  of  beneficiaries  in  being,  no 
matter  for  how  many  lives  they  are  intended  to  endure, 
can  ever  effect  a  suspension,  if  the  beneficial  estate  in  each 
case  is  immediately  followed  by  a  vested  remainder  to  any- 
body, and  this  irrespective  of  whether  the  beneficiary  does 
or  does  not  in  fact  acquire  the  remainder ;  the  fact  that  he 
might  acquire  it  if  the  remainderman  chose  to  transfer  it  is 
enough  to  obviate  suspension  of  the  power  to  alienate  the 
entire  estate.  And  if  a  trust  may  validly  be  constituted  to 
continue  for  four  lives,  it  is  obvious  that  it  may  be  consti- 
tuted to  continue  for  a  thousand  lives;  and  if  a  remainder 
vested  in  another,  to  take  effect  after  the  expiration  of  four 
lives,  obviates  suspension,  so  will  a  remainder  vested  to  take 
effect  in  possession  after  a  thousand  lives.  In  such  a  case 
the  trust  would  be  valid  because  the  only  objection  to  its 
validity — namely,  undue  suspension — is  absent.  And  if  the 
remainderman  chooses  not  to  part  with  his  remainder,  the 
trust  must  continue  throughout  its  allotted  term. 

In  the  second  place,  the  theory  of  Mills  v.  Mills  means,  in 
the  case  of  nearly  all,  if  not  all,  of  such  trusts,  that  if  the 
beneficiary  does  in  fact  acquire  title  from  the  remainder- 
man, he  may  then  destroy  the  trust,  in  whole  or  in  part,  and 
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come  into  absolute  possession  of  a  corresponding  portion  of 
the  trust  estate. 

It  certainly  appears  strange,  that  if  the  Legislature  in- 
tended to  destroy  a  large  part  of  the  elaborate  structure 
which  had  been  framed  and  long  preserved  with  so  much 
care,  they  should  take  this  method  of  doing  so.  Instead 
of  repealing  or  recasting  anything,  they  leave  all  parts  of 
the  statute  standing  as  before,  and  merely  add  one  qualify- 
ing exception  to  a  single  section.  The  form  adopted  sug- 
gests the  absence  of  a  radical  purpose  of  wholesale  destruc- 
tion, and  indicates  the  mere  introduction  of  a  minor  excep- 
tion which  is  deemed,  for  special  reasons,  not  to  require  the 
application  ol  the  general  prohibition.  Besides,  it  is  not  in 
harmony  with  general  rules  of  construction  to  give  such 
destructive  effect  to  such  an  amendment  if  its  language  is 
fairly  capable  of  a  meaning  which  will,  on  the  whole,  fall 
naturally  in  as  a  new  and  reasonable  feature  (even  by  way 
of  exception)  of  the  former  statute  which  is  still  in  form  left 
standing,  and  preserve,  so  far  as  reasonably  practicable,  the 
existing  scheme.  It  is  proper  to  consider,  therefore, 
whether  such  a  meaning  is  not  here  to  be  found. 

Turning  again,  then,  to  the  beneficiary  who  may  effect 
a  merger,  if  he  is  also  "  entitled  to  a  remainder,"  it  would 
seem  equally  possible,  and  more  reasonable,  to  hold  that 
the  statute  refers  solely  to  a  beneficiary  whose  title  to  the 
remainder  is  derived  directly  from  the  trust  instrument 
itself.  In  that  view,  the  statute  would  mean  that  where 
the  trust  instrument  makes  a  person  the  beneficiary  of  a 
trust  to  receive  and  apply  rents  and  profits,  or  income,  and 
also  vests  him  with  a  remainder  in  the  whole  or  a  part  of 
the  principal,  subject  only  to  the  trust  estate,  then  he  may 
release  his  interest  as  beneficiary  and  effect  a  merger.  The 
result  of  this  would  be  that  if  a  will  created  such  a  trust  for 
the  benefit  of  A,  to  continue,  for  example,  during  the  whole 
or  a  part  of  A's  life,  or  during  the  life  of  X  or  until  the 
earlier  death  of  A,  etc.,  with  remainder  to  A  absolutely,  the 
new  amendment  would  apply;  but  if  it  created  a  correspond- 
ing trust  for  A,  remainder  to  B,  it  would  not  apply,  for 
even  if  B  should  convey  his  remainder  to  A,  the  latter, 
while  thus  "entitled  "  to  it  in  a  literal  sense,  would  not  be 
entitled  in  the  sense  intended  by  the  statute,  and  so  could 
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not  take  advantage  of  the  permission  to  release  and  effect  a 
merger.  This  view  would,  therefore,  leave  the  general 
statutory  scheme  intact,  except  in  cases  where  the  testator, 
or  grantor  in  trust,  should  choose  to  give  the  beneficiary  a 
vested  remainder. 

Consideration  of  the  reasonableness  of  this  view  of  the 
amendment  is  not  precluded  by  the  proposition  that  it  is 
the  function  of  the  courts  to  apply  the  law  as  it  is,  and  not 
to  make  it  over  as  they  think  it  ought  to  be;  for  the  ques- 
tion here  under  discussion  is,  what  is  the  law  embodied  in 
this  amendment.  And  on  that  question  it  is  eminently 
proper  to  seek  the  more  rational  meaning  of  the  ambiguous 
term  employed  in  the  statute. 

First,  then,  the  construction  which  applies  the  term 
"  entitled  to  a  remainder  "  solely  to  beneficiaries  who  are 
so  entitled  by  virtue  of  the  terms  of  the  trust  instrument,  is 
the  more  reasonable  because  there  is  an  apparent  ground 
for  applying  it  to  such  persons,  and  no  apparent  ground  at 
all  for  applying  it  to  others.  For,  although  a  trust  to 
receive  and  apply  rents  and  profits,  or  income,  may  be 
created  for  the  benefit  of  any  person  whatever,  irrespective 
of  whether  he  is  or  is  not  competent  to  handle  the  principal 
personally,  yet  it  is  obvious  that  the  general  purpose  of  the 
revisers  in  perpetuating  this  particular  form  of  trust  was  to 
provide  a  means  of  furnishing  protection  to  those  who  for 
any  reason,  whether  from  infancy,  imbecility,  extravagance, 
poor  judgment,  mere  lack  of  experience,  or  otherwise,  might 
need  to  be  protected  against  themselves. 1  Some  such 
persons  cannot  even  be  safely  trusted  with  the  untrammeled 
disposition  of  the  mere  income,  and  others,  while  not  fitted 
to  manage  the  principal,  can  dispose  of  the  income  pru- 
dently without  supervision.  But  it  is  to  the  whole  general 
class,  who  for  some  reason  and  to  some  extent  need  to  be 
protected  against  themselves,  that  the  statute  is  primarily 
intended  to  apply.  Such  being  its  general  purpose,  the 
decision  as  to  whether  such  a  trust  is  or  is  not  needed  in 
the  case  of  given  beneficiaries  must  be  left  somewhere,  and 
was,  in  fact,  left  by  the  statute  to  the  creator  of  the  trust. 
If  he  considered  that  a  given  person  for  whom  he  wished 

1  Leggett  v.    Perkins,  (1849)  2  N.  Y.,  pp.  313-314;  Revisers'  Notes, 
Rev.  Stat.,  2nd  ed.,  vol.  3,  p.  585. 
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to  provide  needed  the  form  of  protection  furnished  by  the 
statute,  he  was  at  liberty  to  create  for  his  benefit  a  trust  of 
the  class  just  described,  and  his  judgment  in  this  respect 
was  not  subject  to  review.  Such  was  the  law.  Neverthe- 
less, there  were  cases  where  the  creator  of  the  trust,  in  the 
very  act  of  invoking  the  protection  of  the  statute  for  a  given 
beneficiary,  coupled  it  with  a  plain  declaration  of  his  opinion 
that  no  such  protection  was  really  called  for,  as  for  example, 
where  the  same  instrument  which  created  the  trust  also 
gave  to  the  beneficiary  a  vested  remainder  in  his  own  right, 
which  he  could,  of  course,  if  he  chose,  at  once  sell  or  give 
away.  Such  a  provision  did  not,  as  the  law  stood,  in  any 
way  weaken  the  indissoluble  nature  of  the  trust,  but  it  did 
show  pretty  plainly  that  the  need  of  statutory  protection  of 
the  beneficiary  against  himself  was  not  very  pressing. 
Under  such  circumstances,  what  could  be  more  natural 
than  that  the  Legislature  should  withdraw  the  statutory 
protection  from  such  a  case,  and  amend  the  statute  so  as  to 
enable  the  beneficiary  whom  the  testator  had  thus  stamped 
as  competent  to  handle  property,  to  take  the  entire  estate 
or  funds  into  his  own  hands  at  once?  But  this  reasoning 
has  no  application  to  the  case  where  the  creator  of  the  trust 
deals  with  the  beneficiary  as  beneficiary  only,  and  does  not 
trust  him  with  the  ownership  of  the  remainder.  This  view 
of  the  amendment  receives  striking  historical  support.  The 
Revisers  themselves  call  attention  to  the  general  objects  of 
a  trust  of  this  description,1  and  the  statute,  as  originally 
adopted,  provided  oniy  for  the  "education  and  support,  or 
either  of  them,  of  any  person."  While,  therefore,  the  trust 
might  be  created  for  any  person,  the  form  of  the  use  was 
quite  limited.  The  protection  was  afforded  by  prohibiting 
acts  by  either  the  trustee  or  beneficiary  which  should  evade 
the  intended  purpose.  A  few  months  later  the  statute  was 
amended  to  permit  the  creation  of  such  trusts  for  the  "  use  " 
(instead  of  mere  "  education  and  support  ")  of  the  bene- 
ficiary. Thereafter,  Judge  Nelson2  expressed  the  opinion 
that  in  so  far  as  the  beneficiaries  were  in  fact  persons  not 
answering  to  the  general  description  of  those  for  whose 
benefit  this  class  of  trusts  was  more  particularly  provided 

1  Revisers'  Notes,  Rev.  Stat.,  2nd  ed.,  vol.  3,  p.  585. 

2  Coster  v.  Lorillard,  (1835)  14  Wend,  at  pp.  330-331. 
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the  prohibition  upon  their  right  to  assign  their  interests 
was  uncalled  for,  and  that  the  section  containing  the  pro- 
hibition was  broader  than  was  required. 

Under  such  circumstances  it  is  most  natural  for  the 
Legislature  now  to  take  a  middle  course,  and  while  still 
allowing  the  creation  of  a  trust  for  any  beneficiary  the  cre- 
ator of  the  trust  may  select,  to  modify  this  too  sweeping 
prohibition  by  providing  that  if  the  creator  of  the  trust 
reposes  sufficient  confidence  in  the  capacity  and  judgment 
of  the  beneficiary  to  give  him  a  vested  remainder,  the  protec- 
tion of  the  statute  shall  in  that  case  be  removed,  as  being 
unnecessary.  In  this  view,  the  Legislature  has  done  noth- 
ing but  act,  along  very  natural  lines,  upon  the  suggestion 
of  Judge  Nelson,  and  has  adopted,  as  the  test  of  the 
beneficiary's  competency,  the  testator's  judgment  as  ex- 
pressed by  his  giving  to  or  withholding  from  the  beneficiary 
the  absolute  ownership  of  the  remainder.  We  have,  then, 
the  original  statute  and  amendment;  then  a  judicial  criticism 
to  the  effect  that  the  prohibition  is  too  broad,  being  only 
needed  for  the  class  of  beneficiaries  primarily  contemplated; 
then,  finally,  another  amendment  in  line  with  the  judicial 
criticism,  withdrawing  the  prohibition  in  cases  where  the 
creator  of  the  trust  has  himself  shown  that  it  is  not  needed. 
So  much  seems  natural,  and  rational. 

But  the  theory  that  this  amendment  has  gone  further, 
by  also  withdrawing  the  prohibition  in  all  cases  where  the 
creator  of  the  trust  has  given  a  vested  remainder  to  some 
one  other  than  the  beneficiary,  cannot  be  based  upon  any 
such  historical  explanation,  nor  supported  by  any  reason 
whatever  to  justify  its  existence,  and  is,  moreover,  intrinsi- 
cally unreasonable,  and  is  not  required  by  a  fair  reading  of 
the  amendment. 

For  under  the  construction  suggested  in  this  article,  the 
creator  of  a  trust,  if  he  believes  that  the  beneficiary  needs 
to  be  protected  against  his  own  inexperience,  poor  judg- 
ment or  folly,  may  still  afford  such  protection,  and  at  the 
same  time  may  give  a  vested  remainder,  if  he  sees  fit,  to 
others,  and  this  gift  of  a  remainder  will  not,  as  it  should 
not,  endanger  the  indissoluble  nature  of  the  trust:  while 
under  the  theory  of  Mills  v.  Mills,  the  creator  of  the  trust 
cannot  effect  such  protection  at  all,  except  by  refraining 
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from  giving  the  expectant  estate  to  any  one  whatever,  in 
order  that  there  may  not  be  any  remainder  to  be  merged, 
or  by  creating  a  remainder  to  persons  whose  identity  must 
remain  wholly  undetermined,  throughout  the  term  of  the 
trust,  so  that  it  will  be  impossible  for  the  beneficiary  to 
acquire   title  to  it  in  any  manner. 

But  this  distinction,  that  a  beneficiary  may  be  protected 
against  himself  if  the  creator  of  the  trust  does  not  give  a 
vested  remainder  to  somebody  else,  and  may  not  be  thus  pro- 
tected if  there  is  such  remainder  to  somebody  else,  is  so 
wholly  arbitrary  that  it  is  difficult  to  believe  that  it  was 
ever  intended  by  the  Legislature. 

Furthermore,  the  test  imposed  by  Mills  v.  Mills  to  de- 
termine whether  the  beneficiary  of  a  trust  followed  by  a 
vested  remainder  to  another,  may  in  fact  destroy  the  trust, 
is  equally  arbitrary.  It  depends,  in  that  case,  on  whether 
the  beneficiary  does  in  fact  succeed  in  getting  in  the  remain- 
der. He  may  or  may  not  acquire  it  by  purchase,  or  by 
inheritance,  or  otherwise,  but  success  or  failure  in  that 
respect  has  no  real  bearing  on  the  question  of  whether  he 
should  be  protected  against  himself  in  respect  to  the  trust 
estate.  Under  the  contrary  construction,  however,  the  only 
test  of  his  ability  to  destroy  the  trust  is  whether  the 
creator  of  the  trust,  by  giving  him  a  vested  remainder,  has 
in  effect  stamped  him  as  a  person  not  in  need  of  statutory 
protection. 

And  still  further,  the  construction  here  suggested  pre- 
serves substantially  intact  the  established  scheme  of  the 
law  restricting  the  term  of  such  trusts  to  two  lives  in 
being,  while  the  theory  of  Mills  v.  Mills  allows  them  to  be 
framed  so  that  they  may  continue  through  a  very  large 
number  of  lives,  and  so  that  they  must  do  so  if  the  benefic- 
iaries do  not  in  fact  succeed  in  acquiring  the  remainder. 

In  this  connection  it  is  also  of  interest  to  notice  that 
another  decision1  lends  a  good  deal  of  support  to  the  con- 
struction here  contended  for.  It  will  be  remembered  that 
the  amendment  under  consideration  deals  with  two  classes 
of  persons,  /'.  e.  the  beneficiary  of  the  trust,  and  the  person  en- 
titled to  the  remainder.  It  is  when  the  same  person  answers 
to  both  of  these  descriptions  that  he  may  destroy  the  trust, 

xMatter  of  Rutherford,  supra. 
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in  whole  or  in  part,  and  effect  a  merger  of  his  two  interests. 
We  have  here  been  discussing  the  question  of  whether  the 
person  thus  described  as  "  entitled  to  the  remainder  "  must 
be  so  entitled  by  virtue  of  the  terms  of  the  trust  instrument, 
or  whether  it  is  sufficient  that  he  subsequently  becomes 
entitled  in  any  manner  whatever.  It  is  clear  that  a  similar 
question  might  be  raised  in  respect  to  the  person  described 
as  "  beneficiary.''  Must  he  be  such  by  virtue  of  the  terms 
of  the  trust  instrument,  or  is  it  sufficient  that  he  becomes 
entitled  in  some  other  way  to  receive,  from  the  trustee,  in- 
come derived  from  the  trust  estate?  Now  this  exact  ques- 
tion was  up  for  decision  in  the  Rutherford  case. 

In  that  case  the  trust  income  was  divided  into  shares 
for  different  beneficiaries,  and  one  of  these  beneficiaries 
dying,  and  the  will  being  silent  as  to  what  should  in  that 
event  be  done  with  his  share  of  the  income,  it  was  held 
that  it  was  payable,  by  operation  of  law,  to  the  remainder- 
man. And  yet  it  was  very  naturally  held  that,  although 
the  same  person  was  thus  entitled  to  the  remainder,  and 
also  to  the  receipt  of  a  share  of  the  income  from  the 
trustee,  he  was  not  a  "  beneficiary  "  of  the  trust,  because 
not  designated  as  such  by  the  trust  instrument,  and  that 
accordingly  he  could  not  effect  a  merger  and  withdraw 
from  the  trust  estate  the  present  share  of  principal  from 
which  his  income  was  derived.  It  is  true,  in  respect  to 
this  decision,  that  it  might  well  be  said  that  the  term 
"  beneficiary  of  a  trust  "  is  so  specific  and  clear  as  to  leave 
no  opportunity  to  apply  it  to  any  one  not  so  designated  by 
the  trust  instrument,  while  the  term  "  entitled  to  a 
remainder  ''  is  ambiguous,  and  capable,  considered  by  itself 
alone,  of  application  to  the  case  of  one  who  acquired  the 
remainder  by  some  other  means.  But  it  still  remains  true 
that  such  a  distinction  effects  the  absurd  result  of  prevent- 
ing the  withdrawal  of  the  fund  in  favor  of  one  whom 
nobody  ever  set  out  to  protect,  while  permitting  such 
withdrawal  in  favor  of  one  whom  the  creator  of  the  trust 
sought  to  protect  against  himself ;  and  also  that  the  very 
fact  that  the  "  beneficiary  "  of  the  statute  is  clearly  one  so 
designated  by  the  instrument  strongly  indicates  the  legis- 
lative intent  to  impose  the  same  meaning  upon  its  refer- 
ence to  the  remainderman. 
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It  only  remains  to  call  attention  to  one  difference  in 
phraseology  between  the  original  amendment  of  1893 
(under  which  Mills  v.  Mills  was  decided)  and  its  successors, 
the  Acts  of  1896  and  1897 — a  difference  which  may  in  itself 
render  the  decision  in  the  Mills  case  inapplicable  to  the 
present  statute.  The  Act  of  1893  extends  the  right  to 
destroy  the  trust  and  effect  a  merger  to  any  beneficiary  of 
a  trust  to  receive  and  apply  rents  and  profits  or  income, 
who 

"  shall  have  heretofore  become  or  may  hereafter  be  or  become  entitled  in 
his  or  her  own  right  or  through  title  derived  as  legatee,  distributee  or  next 
of  kin,  or  derived  through  the  legal  representatives  of  any  deceased  person 
to  the  remainder  in  the  whole  or  any  part  of  the  principal  fund  so  held  in 
trust ;" 

while  the  present  statutes  confer  such  right  upon  a 
beneficiary  who 

"  is  entitled 'to  a  remainder  in  the  whole  or  a  part  of  the  principal  fund  so 
held  in  trust."1 

The  meaning  of  the  earlier  statute  of  1893  is  extremely 
obscure.  It  is  not  worth  while  to  consider  in  detail  what 
one  court  has  derisively  described  as  its  "faultless  idiom. " 
But  what  is  clear  is,  that  in  the  later  acts  the  Legislature, 
while  preserving  the  theory  of  allowing  a  merger  in  certain 
cases,  has  adopted  an  entirely  new  scheme  of  treatment, 
confined  on  the  one  hand  to  the  "  beneficiary  "  of  a  trust, 
and  on  the  other  to  the  person  "  entitled  to  a  remainder." 
For  the  reasons  above  stated,  it  would  appear  that  whether 
or  not  the  decision  in  Mills  v.  Mills  is  justified  by  the 
phraseology  of  the  Act  of  1893,  it  should  not  be  followed 
in  construing  the  Acts  of  1896  and  1897,  which  should  be 
held  to  apply  only  where  the  beneficiary  is  by  the  terms  of 
the  trust  instrument  entitled  to  a  remainder. 

Stewart  Chaplin. 

1  Real  Prop.  L.  §  83  ;  Pers.  Prop,  L.  §  3, 


CONSIDERATIONS   ON  THE  STATE  CORPO- 
RATION IN  FEDERAL  AND  INTER- 
STATE RELATIONS. 

THE  NORTHERN  SECURITIES  CASES. 

i .  The  several  suits  brought  against  the  Northern  Secu- 
rities Company  of  New  Jersey  and  other  parties  by  the 
United  States,  by  the  State  of  Washington  and  by  the 
State  of  Minnesota  are  of  notable  interest.  All  the  suits 
if  pressed,  will  be  finally  adjudicated  by  the  Supreme  Court 
of  the  United  States,  which  takes  original  jurisdiction  of 
the  Washington  case,  and  will  hear  the  others  on  appeal. 

The  transaction  involved  in  these  cases  was  also  the  sub- 
ject of  stockholders'  actions,  but  these  have  been  abandoned, 
leaving  only  the  public  suits;  and  as  the  company  is  attacked 
from  three  sides  by  three  sovereigns  we  may  expect  a  com- 
prehensive definition  of  the  Federal  and  interstate  relations 
of  a  State  corporation  in  some  of  their  most  important 
phases. 

These  suits  are  the  matter  of  this  article,  which  espouses 
the  defendant's  cause,  but  the  fate  of  the  Securities  Com- 
pany is  so  unimportant  in  comparsion  with  the  general 
principles  I  discuss  that  I  have  ventured  a  broader  title 
than  a  strict  estimation  of  the  text  might  justify. 

The  United  States  Suit. 

2.  The  petition  of  the  United  States  against  the  North- 
ern Securities  Company  of  New  Jersey,  the.  Great  North- 
ern Railway  Company  of  Minnesota,  the  Northern  Pacific 
Railway  Company  of  Wisconsin,  and  James  J.  Hill  and 
other  persons,  contains  the  following  charges: 

"  A  virtual  consolidation  under  one  ownership  and  source  of  control  of 
the  Great  Northern  and  Northern  Pacific  Railway  systems  has  been  effected, 
a  combination  or  conspiracy  in  restraint  of  the  trade  or  commerce  among  the 
several  States  and  with  foreign  natkms  formerly  carried  on  by  the  defend- 
ant railway  companies  independently  and  in  free  competition  one  with  the 
other  has  been  formed  and  is  in  operation,  and  the  defendants  are  thereby 
attempting  to  monopolize  and  have  monopolized,  such  interstate  and  for- 
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eign  trade  or  commerce  to  the  great  and  irreparable  damage  of  the  people 
of  the  United  States,  in  derogation  of  their  common  rights,  and  in  viola- 
tion of  the  act  of  Congress,  of  July  2,  1890,  entitled  'An  Act  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monopolies.'  " 

The  Governing  Law. 

3.  In  charging  the  defendants  with  violating  the  "  com- 
mon rights  "  of  the  people  of  the  United  States,  the  Gov- 
ernment may  seem  to  appeal  to  broad  principles  of  law 
antedating  the  act  of  Congress  presently  cited — principles 
deemed  sufficient  in  themselves  to  support  the  suit. 

These  "  common  rights  "  cannot  be  common  law  rights, 
for  while  most  States  have  inherited  or  adopted  the  com- 
mon law  the  United  States  have  inherited  none  of  it,  and 
have  adopted  only  such  portions  as  are  reproduced  in  their 
written  law.1 

This  statement  covers  the  written  as  well  as  the  un- 
written law  of  England,  of  the  American  colonies,  and  of  the 
American  States  prior  to  the  adoption  of  the  Constitution  ; 
it  emphasizes  the  institution  of  our  Congress  as  a  legislature 
with  no  inherited  enactments,  continuing  in  force  until 
changed,  with  no  law  whatever  behind  it  save  the  Constitu- 
tion which  created  it ;  it  marks  the  incapacity  of  our  De- 
partment of  Justice  to  institute  suits,  for  the  dissolution  of 
a  monopoly  or  a  contract  in  restraint  of  trade  for  example, 
without  authority  derived  from  new  law  of  the  United 
States  promulgated  by  Congress.  Yet  the  old  law  is  hon- 
ored, as  it  is  frequently  consulted  for  interpreting  the  new. 

4.  The  common  rights  in  question  can  mean  only  con- 
stitutional rights  which,  in  this  relation,  are  such  particular 
rights  in  respect  of  interstate  intercourse  as  are  so  clearly 
defined  in  the  Constitution  itself  that  the  Government  may 
enforce  them  by  suit  without  the  special  authority  of  an  act 
of  Congress. 

There  is  at  least  one  such  right :  The  people  are  entitled 
to  peaceful  passage  among  the  States  both  for  themselves 
and  their  property.  This  right  was  upheld  by  the  Supreme 
Court  in  the  Debs  case  : 

"  The  scope  and  purpose  of  the  bill,"  said  the  Court, 
"  was  only  to  restrain  the  forcible  obstruction  of  the  high- 
ways along  which  interstate  commerce  travels  and  the 
mails  are  carried,"  and  the  Court  held  that  in  the  exercise 

1  See  Smith  v.  Alabama  (1887)  124  U.  S.  465. 
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of  its  enumerated  powers  the  nation  is  competent  "  to  re- 
move all  obstruction,  natural  or  artificial,  to  the  passage  of 
interstate  commerce  or  the  carrying  of  the  mail."1  When 
the  Court  took  the  position  in  the  Debs  case  that  in  an 
emergency  warranting  the  employment  of  the  Federal 
army  at  the  President's  instance  the  effective  process  of  the 
Federal  courts  must  be  conspicuously  appropriate,  it  em- 
phasized the  insurrectionary  character  of  the  acts  which 
it  proceeded  to  enjoin  without  citing  any  particular  statute 
in  justification  of  its  course.  The  Court  referred  to  the  Act 
of  1890  only  to  disclaim  reliance  upon  its  provisions. 

The  facts  in  the  case  at  bar  do  not  disclose  either  an 
actual,  or  a  constructive  obstruction  of  the  constitutional 
right  of  passage.  And  it  is  not  worth  while  to  speculate 
whether  the  power  asserted  in  the  Debs  case  could  be 
properly  exerted  to  dissolve  a  contract  in  restraint  of 
commerce,  or  a  monopoly  of  commerce,  on  the  ground 
that  the  general  right  of  passage  includes  a  par- 
ticular right  to  transportation  by  common  carriers  at 
reasonable  rates. 

The  charge  of  violating  "  common  rights  "  must  be  dis- 
missed as  a  rhetorical  flourish  introducing  the  Act  of  July 
2,  1890.  Upon  this  statute  the  Government  must  rely 
exclusively.2 

1  (1894)  158  U.  S.,  598-9. 

2  The  Supreme  Court  has  condemned  under  the  Act  two  associations 
formed  by  railroad  companies  for  the  purpose  of  regulating  interstate 
traffic  and  rates  (U.  S.  v.  Freight  Association  (1897),  166  U.  S.,  290;  U.S. 
v.  Joint  Traffic  Association  (1898),  171  U.  S.,  505);  and  a  combination 
formed  by  pipe  manufacturers  for  the  purpose  of  directly  regulating  the 
interstate  transportation  and  sale  of  their  products  (U.  S.  v.  Addyston 
Pipe  Co.  (1899),  175  U.  S.,  211). 

The  Court  has  held  that  the  Act  is  not  directed  against  monopoly  by 
patent,  and  so  does  not  forbid  a  patentee  from  stipulating  that  the  licensee 
shall  sell  articles  throughout  the  United  States  at  a  fixed  price  (Bement  v. 
National  Harrow  Co.  (1902),  186  U.  S.,70);  that  it  does  not  deprive  a  State 
court  of  jurisdiction  of  a  murder  committed  by  wrecking  a  train  carrying 
the  mails  (Crossley  v.  California  (1898),  168  U.  S.,  641);  and  the  Court  has 
declined  to  enforce  the  Act  collaterally  where  a  mortgagor  tried  to  repu- 
diate a  mortgage  on  the  ground  that  its  execution  was  part  of  a  scheme  to 
form  an  unlawful  combination  (Dikerman  v.  Northern  Trust  Co.  (1900). 
176  U.  S.,  195);  and  where  a  purchaser  sought  to  repudiate  a  contract  of 
sale  on  the  ground  that  the  vendor  was  a  "trust"  (Connolly  v.  Union 
Pipe  Co.  (1902),  184  U.  S.,  40.) 
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In  considering  this  Act  in  relation  to  the  case  at  bar, 
we  shall  inquire  whether  there  is  a  transaction  affecting 
commerce  within  the  meaning  of  the  Act?  If  so,  whether 
there  is  a  contract,  combination  or  conspiracy  in  restraint 
of  trade  within  the  meaning  of  the  Act?  If  not,  whether 
there  is  a  monopoly  forbidden  by  the  Act  ? 

The  Relation  of  the  Defendants  to  Commerce. 

5.  Three  suits  brought  under  the  Act  have  been  dis- 
missed by  the  Supreme  Court,  because  the  transactions  in 
question  were  not  sufficiently  related  tointerstate  commerce. 
These  transactions  were:  The  production  in  a  State  of  a 
commodity  distributed  throughout  the  country  \x  the  main- 
tenance of  a  live  stock  exchange,  whose  members,  for  a 
commission,  received,  fed  and  forwarded  cattle  from  other 
States,  and  submitted  to  various  self-imposed  restrictions 
upon  the  conduct  of  business  ;2  the  maintenance  of  a  live 
stock  exchange  differing  from  the  above  chiefly  in  the  fact 
that  members  bought  cattle  on  their  own  account.3 

The  common  principle  of  the  above  decisions  seems  to 
be  that  a  business  ramifying  through  several  States  is  not 
necessarily  interstate  commerce  within  the  meaning  of  the 
Act.  "The  Act  of  Congress,"  said  the  Court  in  another 
case,  "  must  have  a  reasonable  construction,  or  else  there 
would  scarcely  be  an  agreement  or  contract  among  busi- 
ness men  that  could  not  be  said  to  have  directly  or  re- 
motely some  bearing  upon  interstate  commerce,  and  possibly 
to  restrain  it."4 

6.  Coming  to  the  relation  of  the  defendants  in  the  case 
at  bar  to  interstate  commerce,  we  find  that  the  Great  North- 
ern, and  Northern  Pacific  Railway  Companies  are  directly 
engaged  in  it,  but  they  do  not  figure  as  participants  in  the 
alleged  violations  of  law.  True  their  joint  purchase  of  the 
Chicago,  Burlington  and  Quincy  Railway,  in  1901,  is  alleged 
to  have  been  a  preliminary  step  to  the  organization  of  the 
Securities  Company,  but  no  decree  is  prayed  in  respect  of 
that  transaction.  The  Court  is  simply  requested  to  forbid 
these  corporations  to  recognize  the  Securities  Company  as 
a  stockholder— a  matter  of  secondary  importance,  for  if  the 

1  U.  S.  v.  E.  C.  Knight  Co.,  (1894)  156  U.  S.,  1. 

2  Hopkins  v.  U.  S.,  (1898)  171  U.  S.,  578. 

3  Anderson  v.  U.  S..  (1898)  171  U.  S.,  604. 

4  U.  S.  v.  Joint  Traffic  Association,  (1898)  171  U.  S.,  568. 
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main  decree  prayed  for  be  granted  the  Company  will  be 
compelled  to  surrender  its  stock,  whereupon  it  will  cease  to 
be  a  stockholder. 

The  railways  are  passive  parties.  Their  relation  to  the 
transaction  in  question  is  purely  subjective.  The  fact  that 
they  are  engaged  in  interstate  commerce  is  of  importance 
only  because  shares  of  their  stock  have  been  acquired  by 
the  company. 

7.  The  individual  defendants  were  stockholders  in  the 
Great  Northern,  and  Northern  Pacific  Railways,  but  they 
have  disposed  of  their  holdings  to  the  Company,  receiving 
its  shares  in  payment.  It  does  not  seem  necessary  to  in- 
quire whether  a  shareholder  in  a  company  which  owns 
stock  in  interstate  railways  is  himself  engaged  in  interstate 
commerce,  because  we  meet  the  more  searching  question 
whether  one  actually  holding  stock  in  an  interstate  railroad, 
in  this  case  the  Company,  is  engaged  in  this  commerce. 

Evidently  the  relation  of  the  Company  to  interstate  com- 
merce is  more  remote  than  that  of  the  traffic  associations 
that  have  been  condemned  by  the  Supreme  Court,  for  these 
actually  determined  rates  and  prices,  and  apportioned  busi- 
ness. On  the  other  hand,  its  relation  seems  to  be  closer  than 
that  of  the  associations  which  have  escaped  condemnation. 
In  describing  the  Traders'  Live  Stock  Exchange  the  Court 
said,  "  It  was  not  formed  for  pecuniary  profits  *  *  *  as 
the  Association  itself  does  no  business  it  can  and  does  mo- 
nopolize none."1  This  description  does  not  altogether  fit 
the  Securities  Company,  which  is  formed  for  profit,  and 
hence  is  engaged  in  business.  When  we  consider  the  origin 
of  this  Company,  and  its  purposes  as  disclosed  by  its  works, 
a  curt  defence  that  it  has  no  relation  to  interstate  commerce 
would  prove  inadequate.  The  defendants  must  be  pre- 
pared to  demonstrate  that  the  relation  is  not  an  unlawful  one. 

The  Charge  of  Conspiracy  or  Combination  in  Restraint  of  Trade. 

8.  Mr.  James  J.  Hill  and  other  persons  are  made 
defendants  on  the  ground  that  they  have  violated  the  first 
section  of  the  Act,  which  begins  as  follows: 

Every  contract,  combination  in  the  form  of  trust  or  otherwise,  or  con- 
spiracy in  restraint  of  trade  or  commerce  among  the  several  States,  or  with 

foreign  nations  is  hereby  declared  to  be  illegal. 

1  Anderson  v.  U.  S.  (1898)  171  U.  S.,  617,  619. 
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What  have  they  done?  They  have  disposed  of  stock  in 
the  Great  Northern,  and  Northern  Pacific  Railways  to  the 
Securities  Company,  which  they  formed  for  the  purpose  of 
acquiring  stock  in  these  lines,  and  they  have  received  Com- 
pany shares  in  payment. 

The  Government  charges  that  this  transaction  was  not 
conceived  in  good  faith,  but  is  a  device  for  placing  stock  in 
the  hands  of  a  "  mere  depositary ,''  receiving  therelor 
"beneficial  certificates."  The  charge  is  not  substantiated. 
The  transaction  in  the  cases  at  bar  is  not  like  those  con- 
demned in  the  leading  case  of  New  York  v.  North  River 
Sugar  Refining  Co.,1  and  in  Lehigh  Co.  v.  Kelly.2 

In  the  first  place,  each  stockholder  of  the  Great  Northern 
and  Northern  Pacific  Railways  who  has  disposed  of  stock 
to  the  Company  has  parted  with  his  property  absolutely. 
The  disposition  of  stock  is  real,  not  colorable.  The  shares 
cannot  be  recalled  by  their  vendors.  They  have  passed 
into  the  Company's  treasury:  They  are  the  mass  of  its  assets. 
In  the  second  place,  it  is  not  true  that  the  disposing  stock- 
holder has  received  back  under  a  new  title  the  property  he 
transferred.  If  he  has  sold,  say,  1,000  shares  of  Great  North- 
ern, he  does  not  receive  them  back  in  the  guise  of  Northern 
Securities  stock.  Each  share  of  Company  stock  represents 
a  proportion  of  all  the  stocks  of  both  railroads  lying  in  the 
Company's  treasury.  Formerly  a  stockholder  in  a  single 
railroad,  he  is  now  mediately  a  stockholder  in  two  because 
of  his  interest  in  the  Company. 

Even  if  the  charge  were  true,  it  would  not  be  material 
in  this  suit :  It  might  suggest  an  invasion  of  the  rights  of 
minority  stockholders  in  the  railway  corporations,  but 
private  interests  are  not  involved.  It  might  suggest  a 
misuser  of  New  Jersey's  corporation  law,  but  this  would 
be  a  matter  for  New  Jersey  to  investigate,  for  while  the 
Supreme  Court  has  declined  to  recognize  a  State  corpora- 
tion on  the  ground  that  it  was  organized  for  the  purpose  of 
perpetrating  a  fraud  upon  a  Federal  Court,3  the  princi- 
ple of  this  decision  is  not  applicable  to  the  Securities  Com- 
pany.    It    might    indicate    the    employment    of    devious 

1  (1890)  121  N.  Y.f  582,  cited  infra,S.  58;  Unckles  v.  Colgate,  (1896) 
148  N.  Y.,  532.        2(i895),  160  U.  S.,  327. 

3  Lehigh  Co.  v.  Kelly  (1895)  160  U.  S.(  327. 
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methods,  but  it  will  be  shown  that  this  is  not  a  material 
factor  in  the  definition  of  liability  in  the  case  at  bar.1 

9.  In  considering  the  actions  of  the  individual  defend- 
ants lrom  a  legal  standpoint  we  must  bear  in  mind  that  the 
Act  of  1890  has  been  so  construed  as  to  prevent  the  parties 
to  any  contract  or  combination  in  restraint  of  competition 
from  escaping  condemnation  bv  showing  that  in  fact  there 
is  no  harmful  "  restraint  of  trade." 

Whether  this  construction,  approved  by  a  bare  majority 
of  the  Supreme  Court,  but  thrice  approved,2  should  be 
attacked  again  in  the  hope  of  a  change  in  opinion,  may  be  t 
a  question  for  the  consideration  of  counsel.  This  rigid 
construction  was  severely  criticised  by  dissenting  Justices ; 
it  seems  to  have  surprised  at  least  one  of  the  framers  of 
the  Act;3  but  probably  the  Court  will  adhere  to  it. 

Accepting  this  construction  as  settled  law  it  must  be  in- 
sisted, however,  that  where  there  is  so  sweeping  a  definition 
of  liability  in  respect  of  the  consequences  of  an  action  there 
is  an  obligation  to  define  the  action   itself  with    peculiar 

^eeS.  17. 

2  U.  S.  v.  Joint  Traffic  Association  (1898)  171  U.  S.  574. 

3  Senator  Hoar,  who  was  a  member  of  the  Judiciary  Committee  that 
reported  the  Act  of  1890,  said  in  the  Senate  on  January  6,  1903 : 

"  We  undertook  by  law  to  clothe  the  Courts  with  the  power  and  im- 
pose on  them  and  the  Department  of  Justice  the  duty  of  preventing  all 
combinations  in  restraint  of  trade.  It  was  believed  that  the  phrase,  '  in 
restraint  of  trade,'  had  a  technical  and  well  understood  meaning  in  the 
law.  It  was  not  thought  that  it  included  every  restraint  of  trade,  whether 
healthy  or  injurious. 

"  We  were  disappointed  in  one  particular.  The  Court  by  one  majority, 
and  against  the  very  earnest  and  emphatic  dissent  of  some  of  its  great 
lawyers,  declined  to  give  a  technical  meaning  to  the  phrase, '  in  restraint  of 
trade, '  and  held  in  one  important  case  that  if  trade  were  restrained  by  an 
agreement  it  was  no  matter  whether  it  were  injuriously  restrained  or  no. 

"  We  did  not  put  into  our  bill  the  words,  '  unlawfully  and  improperly 
restrained,'  because  we  were  afraid  it  would  be  objected  that  we  were 
giving  the  Court  a  legislative  power  to  declare  what  was  improper.  We 
supposed  the  Court  would  interpret  the  law,  and  that  these  things  which 
had  been  by  the  established  and  recognized  law  held  to  be  contrary  to 
public  policy,  like  oppressive  agreements,  agreements  clearly  wicked, 
though  not  prohibited  by  existing  law,  agreements  which  were  to  destroy 
the  purposes  for  which  the  aggregate  powers  had  been  created,  would  be 
held  to  be  within  in  its  prohibition." 
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strictness.     This  strict  definition  the  Court  suggests  in  say- 
ing: 

"  An  agreement  in  the  nature  of  this  one,  which  directly  and  effectually 
stifles  competition,  must  be  regarded  under  the  statute  as  one  in  restraint 
of  trade."1 

"  We  think  the  provision  regarding  the  liberty  of  the  citizen  is,  to  some 
extent,  limited  by  the  commerce  clause  of  the  Constitution;  and  that  the 
power  to  regulate  commerce  comprises  the  right  to  enact  a  law  prohibit- 
ing the  citizen  from  entering  into  those  private  contracts  which  directly 
and  substantially,  and  not  merely  indirectly,  remotely,  incidentally  and 
collaterally,  regulate  to  a  greater  or  less  degree  commerce  among  the 
States.  We  cannot  so  enlarge  the  scope  of  the  language  of  the  Constitu- 
tion regarding  the  liberty  of  the  citizen  as  to  hold  that  it  includes,  or  was 
intended  to  include  a  right  to  make  a  contract  which,  in  fact,  restrained 
and  regulated  interstate  commerce,  notwithstanding  Congress,  proceeding 
under  the  constitutional  provision  giving  to  it  the  power  to  regulate  that 
commerce,  had  prohibited  such  contracts."2 

The  decisions  of  the  Court  in  the  Trans-Missouri  and 
Traffic  Association  cases  provoked  strong  dissents,  but,  at 
least,  there  was  in  each,  and  also  in  the  Addyston  case,  an 
agreement  dealing  specifically  with  rates  and  prices  affect- 
ing interstate  commerce,  and  upon  these  agreements  the 
Court  based  its  conclusions.  There  is  no  such  agreement 
in  the  present  case,  or  anything  like  it.  The  relation  of 
the  acts  of  these  individuals  to  interstate  commerce  is 
comparatively  remote  and  circuitous. 

10.  The  truth  is  that  the  Government  in  pressing  the 
charge  of  conspiracy  interpolates  in  the  Act  of  1890 
a  Federal  power  not  hitherto  claimed.  In  previous  cases 
the  Act  has  been  construed  to  limit  the  freedom  of  contract 
to  a  certain  extent.  The  Government  now  insists  upon  a 
construction  that  would  limit  the  freedom  of  disposition  of 
property;  a  more  serious  intervention  with  personal  liberty 
than  any  limitation  on  the  freedom  of  contract  heretofore 
sustained. 

The  fact  that  the  property  has  been  disposed  of  to  a 
corporation  created  by  the  vendors  is  not  material.  This 
is  not,  in  itself,  an  illegal  or  an  uncommon  transaction. 
The  Act  does  not  pretend  to  forbid  it  in  terms,  and  it  must 
be  insisted  that  the  power  to  regulate  commerce  cannot  be 

1  U.  S.  v.  Joint  Traffic  Association,  (1898)  171  U.  S.  577. 

2  Addyston  Co.  v.  U.  S.  (1899)  175  U.  S.  229.     The  italics  are  mine. 
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exerted  to  prevent  an  owner  of  stock  in  a  State  corporation 
from  disposing  of  it  at  pleasure.  Generally  speaking,  a 
restraint  on  alienation  can  only  be  imposed  by  the  law  of 
the  place  of  incorporation;  and  it  will  appear  that  none  is 
imposed  by  the  charters  of  the  Great  Northern,  and  the 
Northern  Pacific  Railways.1 

Reviewing  the  acts  of  the  individual  defendants,  it  does 
not  appear  that  the  organization  of  the  Company  and  the 
sale  of  stock  to  it  amount  to  a  contract,  combination  or  con- 
spiracy, by  which  competition  between  the  Great  Northern, 
and  Northern  Pacific  Railways  has  been  "  directly  and 
effectually  stifled  "  within  the  purview  of  the  Act  of  1890, 
as  defined  by  the  Supreme  Court. 

The  Charge  of  Monopoly. 

11.  It  may  be  contended  that  I  have  discussed  the 
charge  against  the  individual  defendants  without  giving 
due  weight  to  the  position  of  the  Securities  Company,  which 
the  petition  depicts  as  the  creature  of  a  conspiracy  and  the 
instrument  for  furthering  its  designs.  Such  an  objection 
would  be  ill-founded.  Should  several  persons  be  prose- 
cuted for  conspiracy,  the  fact  that  they  had  associated 
themselves  in  a  corporation  in  order  to  promote  their  ends 
would  not  relieve  them  from  punishment  if  the  ends  were 
unlawful ;  indeed,  it  might  be  evidence  of  that  joint  action 
which  is  essential  to  conspiracy.  But  where,  as  here,  the 
Government  endeavors  to  terminate  a  condition  by  civil 
process,  not  to  punish  any  one,  its  efforts  are  wholly  directed 
against  the  party  who  is  actually  responsible  for  maintain- 
ing the  condition.  Now  if  these  individual  defendants* 
instead  of  organizing  the  Company,  had  sought  to  accom- 
plish their  purposes  by  entering  into  some  arrangement 
to  be  carried  out  by  themselves  or  their  servants,  they 
would  be  immediately  responsible  for  the  state  of  affairs 
that  has  provoked  this  suit.  They  would  then  be  the  import- 
ant defendants,  whose  acts,  if  unlawful,  would  denote  a 
conspiracy.  But  in  organizing  the  Securities  Company  they 
presented  a  new  person  well  known  to  the  law — an  inde- 
pendent, capable  and  responsible  corporation. 

1  See  S.  58. 
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If  I  touched  lightly  upon  the  Company  in  considering 
the  charge  of  conspiracy,  it  was  that  I  might  better 
emphasize  now  its  consequence  as  the  one  defendant  whose 
position  and  powers  are  of  vital  interest  in  this  suit.  The 
Company  is  the  chief  defendant;  such  others  as  are  prop- 
erly joined  are  impleaded  in  obedience  to  familiar  principles 
of  equitable  jurisdiction.  If  there  be  any  unlawful  interfe- 
rence with  commerce  the  Company  is  immediately  and  suf- 
ficiently responsible.  Any  responsibility  on  the  part  of  its 
organizers  and  stockholders  is  relatively  remote  and  trifling. 
The  commanding  position  of  the  Company  is  recognized  in 
the  main  prayer  of  the  petition,  that  it  be  ordered  to  return 
the  stock  it  has  acquired — returning  the  stock  would  dis- 
solve the  whole  transaction. 

The  Government  charges  monopoly  as  well  as  con- 
spiracy, and  only  when  we  have  brushed  aside  the 
conspiracy  charge  do  we  face  the  real  question — whether 
the  Company  violates  the  second  section  of  the  Act,  which 
begins  : 

"  Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or  com- 
bine, or  conspire  with  any  other  person  or  persons  to  monopolize  any  part 
of  the  trade  or  commerce  among  the  several  States,  or  with  foreign  nations, 
shall  be  deemed  guilty  of  a  misdemeanor." 

12.  The  Northern  Securities  Company  was  organized  in 
the  State  of  New  Jersey,  under  the  General  Corporation 
Law  of  1896. 

The  purposes  of  the  Company  are  thus  set  forth  in  its 
charter  filed  November  13,  1901: 

(1)  To  acquire  by  purchase,  subscription  or  otherwise,  and  to  hold  as 
investment,  any  bonds  or  other  securities  or  evidences  of  indebtedness,  or 
any  shares  of  capital  stock  created  or  issued  by  any  other  corporation  or 
corporations,  association  or  associations,  of  the  State  of  New  Jersey,  or  of 
any  other  State,  Territory  or  country. 

(2)  To  purchase,  hold,  sell,  assign,  transfer,  mortgage,  pledge,  or 
otherwise  dispose  of,  any  bonds  or  other  securities  or  evidences  of  indebt- 
edness created  or  issued  by  any  other  corporation  or  corporations,  associ- 
ation or  associations,  of  the  State  of  New  Jersey,  or  of  any  other  State,  Ter- 
ritory, or  country,  and  while  owner  thereof  to  exercise  all  the  rights, 
powers,  and  privileges  of  ownership. 

(3)  To  purchase,  hold,  sell,  assign,  transfer,  mortgage,  pledge,  or 
otherwise  dispose  of  shares  of  the  capital  stock  of  any  other  corporation  or 
corporations,  association  or  associations,  of  the  State  of  New  Jersey,  or  of 
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any  other  State,  Territory  or  country,  and,  while  owner  of  such  stock  to 
exercise  all  the  rights,  powers  and  privileges  of  ownership,  including  the 
right  to  vote  thereon. 

(4)  To  aid  in  any  manner  any  corporation  or  association  of  which  any 
bonds,  or  other  securities  or  evidences  of  indebtedness  or  stock  are  held 
by  the  corporation  ;  and  to  do  any  acts  or  things  designed  to  protect,  pre- 
serve, improve,  or  enhance  the  value  of  any  such  bonds  or  other  securities 
or  evidences  of  indebtedness  or  stock. 

(5)  To  acquire,  own  and  hold  such  real  and  personal  property  as  may 
be  necessary  or  convenient  for  the  transaction  of  its  business. 

The  business  or  purpose  of  the  corporation  is  from  time  to  time  to  do 
any  one  or  more  of  the  acts  and  things  herein  set  forth. 

The  corporation  shall  have  power  to  conduct  its  business  in  other 
States  and  in  foreign  countries,  and  to  have  one  or  more  offices  out  of  this 
State,  and  to  hold,  purchase,  mortgage  and  convey  real  and  personal  prop- 
erty out  of  this  State. 

Fourth.  The  total  authorized  capital  stock  of  the  corporation  is  four 
hundred  million  dollars  ($400,000,000),  divided  into  four  million  (4,000,000) 
shares  of  the  par  value  of  one  hundred  dollars  ($100)  each.  The  amount 
of  the  capital  stock  with  which  the  corporation  will  commence  business 
is  thirty  thousand  dollars. 

13.  The  legislature  of  New  Jersey  creates  the  Com- 
pany and  confers  all  its  powers,  and  so  the  charter,  while 
actually  framed  by  the  corporators  themselves,  is  supposed 
to  be,  in  theory  of  law,  the  very  act  of  the  legislature  so  far 
as  it  conforms  to  the  true  intendment  of  the  enabling  stat- 
ute, and  a  valid  act  of  the  legislature  so  far  as  the  enabling 
statute  is  in  itself  a  constitutional  expression  of  power. 
Furthermore  the  actions  of  the  Company,  performed  in  the 
exercise  of  its  powers,  are  as  truly  within  the  legislative 
scheme  of  incorporation  as  though  they  had  been  specifi- 
cally authorized. 

Reading  the  charter  in  the  light  of  the  Company's  ac- 
tion it  is  to  be  construed  as  though  the  legislature  of  New 
Jersey  had  authorized  the  Company  to  do  precisely  what  it 
has  done  under  claim  of  implied  power — that  is  to  say,  to 
acquire  a  majority  of  the  stock  of  the  Great  Northern,  and 
the  Northern  Pacific  Railway  Companies.  The  fact  that 
these  railways  lie  beyond  the  territory  of  New  Jersey  is 
deemed  important  by  a  State  that  is  now  suing  the  Com- 
pany;1 but  the  Federal  Government  takes  no  account  of 
this.  It  is  trying  to  enforce  a  statute  of  national  scope,  and 
the  relation  of  the  Company  to  this  law  would  not  be  dif- 

1  See  S.  43. 
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ferent  had  it  chosen  to  acquire  stock  of  competing  inter- 
state railroads  running  through  New  Jersey. 

14.  Primarily,  the  Company  is  an  investment  corpora- 
tion. It  is  organized  to  do  what  any  member  of  its  stock- 
holding body  could  do  of  his  own  motion,  namely,  ac- 
quire stocks  to  the  extent  of  its  ability— the  ability  of  the 
individual  being  measured  by  the  resources  he  happens  to 
command,  and  that  of  the  corporation,  say,  by  its  authorized 
capital  of  $400,000,000. 

Both  the  petition  and  the  answers  call  it  a  "  holding  " 
company.  This  description  is  not  inaccurate,  though 
perhaps  "  owning"  company  would  be  more  exact,  yet  the 
Company  is  not  a  passive  corporation,  not  a  mere  conduit 
for  the  transmission  of  dividends  on  Great  Northern,  and 
Northern  Pacific  stocks  to  its  own  shareholders.  In  virtue 
of  its  holdings  the  Company  is  necessarily  interested  in 
railroading,  yet  it  is  not  a  "  railway  corporation  "  in  any 
sense  that  would  strengthen  either  the  attack  or  the  defense 
in  any  pending  suit.  Suffice  to  say,  at  present,  it  is  an 
active  business  corporation  intent  to  administer  its  property 
for  profit. 

15.  Upon  obtaining  its  charter  the  Company  began  to 
do  business. 

What  is  its  business?  Acquiring,  holding  and  adminis- 
tering property,  especially  Great  Northern,  and  Northern 
Pacific  stocks.  How  does  it  administer  its  property  ?  Just 
as  any  other  majority  stockholder  might  lawfully  do. 
Where  does  it  do  business?  There  seems  to  be  an  impres- 
sion that  a  frank  answer  to  this  question  must  convict  the 
Company  of  questionable,  if  not  illegal,  practices  since  its 
home  is  in  New  Jersey,  its  important  office  is  in  New  York, 
and  every  mile  of  railroad  which  ultimately  gives  value  to 
its  stock  lies  in  distant  States.  Because  of  these  facts  the 
Company  has  been  called  a  "  tramp  "  corporation,  but  this 
epithet  carries  no  fair  suggestion  of  irregularity,  for  the 
condition  it  caricatures  is  sanctioned  both  by  international 
and  national  usage. 

Among  the  earliest  business  corporations  formed  in 
England  were  the  Russia,  the  Levant  and  the  East  India 
Companies,  all  chartered  to  trade  abroad,  and  the  practice 
has  developed  with  the  growth  of  international  intercourse. 


180  COLUMBIA  LAW  REVIEW. 

The  Panama  Railroad  which  was  incorporated  in  New 
York,  and  the  Panama  Canal  which  the  United  States  are 
trying  to  buy  from  a  French  corporation,  are  types  of  a 
great  number  of  companies  created  in  one  country  to  do 
business  in  another. 

In  the  United  States  a  group  of  men  wishing  to  organ- 
ize a  corporation  have  a  right  to  avail  themselves  of  the 
general  corporation  laws  of  any  State  to  which  they  con- 
form, provided  the  purpose  does  not  require  the  home  of 
the  company  and  the  field  of  its  operations  to  be  the  same 
State.  The  fact  that  the  corporation  does  little  business  in 
its  legal  home,  and  that  perhaps  chiefly  of  a  routine  nature, 
does  not  necessarily  concern  the  incorporating  State.  But 
the  corporation  can  do  no  business  in  another  State  with- 
out a  license,1  and  this  imperative  condition  relieves  it 
from  any  suggestion  of  irregular  activity  abroad.  It  can- 
not go  where  it  is  not  permitted. 

So  free  are  persons  to  seek  favorable  corporation  laws, 
so  indifferent  are  some  of  our  States  to  the  personnel  of  in- 
corporators, that  it  has  been  held  that  when  citizens  of  one 
State  go  to  another,  and  there  organize  a  corporation  whose 
principal  business  is  to  be  done  in  the  former  State,  this 
State  will  admit  the  corporation,2  even  though  it  was  ex- 
pressly chartered  for  the  purpose  of  acquiring  and  manag- 
ing real  estate  therein.3 

16.  Corporations  of  extended  activities  and  interests  are, 
of  course,  more  complex  in  operation  than  corporations  of 
narrow  range,  and  more  difficult  to  regulate,  but  their  status, 
duties  and  rights  are  quite  as  plainly  defined  as  those  of  the 
numberless  individuals  and  unincorporated  associations 
trading  at  large,  and  more  plainly  than  those  of  migratory 
individuals  whose  contracts,  marriages  and  deaths  provoke 
so  many  vexatious  questions  of  private  international  law. 
The  supervision  of  companies  doing  business  away  from 
home  is  not  free  from  embarrassment,  and  their  rapid  mul- 
tiplication may  warrant  legislatures  in  revising  somewhat 
the  rules  for  their  governance,  but  unless  their  origin  is 

1  See  S.  38. 

2Demarest  v.  Flack  (1891)  128  N.  Y.  205.  See  also  Oakdale  Man'f'g 
Co.  v.  Garst  (1894)  18  R.  I.  484. 

3  Lancaster  v.  Amsterdam  Improvement  Co.  (1894)  140  N.  Y.  576. 
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questionable  l  it  is  too  late  in  the  day  to  challenge  their 
regularity. 

Contrasting  the  Securities  Company  with  corporations 
actually  administering  undertakings  entirely  outside  the 
State  of  incorporation,  its  position  appears  to  be  compara- 
tively simple,  since  its  business  is  that  of  a  stockholder 
managing  its  investments. 

The  Federal  Government  would  not  have  interposed 
had  the  Company  acquired  stocks  to  any  amount  in  any 
number  of  corporations  not  engaged  in  interstate  com- 
merce. In  fact  it  acquired  stocks  in  interstate  railways. 
Still  the  Government  would  not  have  interposed  had  it  ac- 
quired minority  interests  in  competing  lines,  or  majority 
interests  in  connecting  or  unrelated  lines.  Such  oper- 
ations would  have  been  viewed  with  indifference,  as  the 
acts  of  a  company  whose  investments  were  not  of  Federal 
concern.  But  the  Company  acquired  majority  interests  in 
the  Great  Northern  and  Northern  Pacific  Railways  which, 
as  we  shall  see,  are  in  a  position  to  compete  for  a  part  of 
interstate  traffic,  and  this  transaction  has  provoked  the 
present  suit. 

17.  The  Government  impugns  the  motives  and  the 
methods  of  the  transaction,  and  the  defendants  reply. 
Much  of  the  evidence  on  both  sides  touching  these  matters 
seems  to  be  immaterial.  Such  evidence  always  tends  to 
obscure  the  issue,  in  this  case  rather  to  the  disadvant- 
age of  the  defendants,  for  if  there  beany  advantage  of  posi- 
tion here  it  is  with  the  Government,  which,  backed  by  a 
strong  popular  sentiment,  summons  them  before  a  tribunal 
which  has  already  enforced  the  Act  of  1890  against  the 
Trans  Missouri  and  the  Joint  Traffic  Associations. 

In  these  circumstances  the  defendants  are  pressed  to 
differentiate  the  Securities  Company  from  the  Associations 
so  radically  as  to  demonstrate  its  exclusion  from  the  pur- 
view of  the  Act.  Of  what  value  to  this  demonstration  are 
the  motives  of  the  stockholders  in  selling  to  the  company? 
Motives  somewhat  variant,  except  for  a  common  note  of 
pecuniary  interest  ;  eminently  reasonable  from  the  business 
standpoint,    but  quite    ineffective    in    defending  an    action 

1  See  Lehigh  Co.  v.  Kelly  (1895)  160  U.  S.  327;  Princess  of  Reuss  v 
Bos  (1871)  L.  R.  5  H.  L.  176. 
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founded  on  a  penal  statute.  Of  what  value  a  disclaimer  of 
intention  to  raise  transportation  rates,  since  the  Supreme 
Court  has  eliminated  good  intention  as  a  factor  in  inter- 
preting the  Act  of  1890?  Of  what  value  proof  of  economic 
benefit  from  the  harmonizing  of  railways,  since  the  Court 
has  eliminated  such  proof  as  a  factor? 

The  Supreme  Court  has  made  accomplishing  a  for- 
bidden act  a  test  of  liability  under  the  Act  of  1890,  and  not 
intention,  as  perhaps  might  be  inferred  by  collating  some 
unimportant  dicta'.1 

"  If  the  agreement  [in  the  Freight  Association  case]  did  not  in  fact 
restrain  trade,"  said  the  Court,  "the  Government  had  no  case."2 

"  It  is  useless  for  the  defendants  to  say  that  they  did  not  intend  to 
regulate  or  affect  interstate  commerce.  They  intended  to  make  the  very 
combination  and  agreement  which  they  in  fact  did  make,  and  they  must 
be  held  to  have  intended  (if  in  such  case  intention  is  of  the  least  import- 
ance) the  necessary  and  direct  result  of  their  agreement."3 

By  these  statements  the  Court  rejects  both  innocent 
and  guilty  intention  as  tests  and  interprets  the  Act  in 
accordance  with  its  plain  terms. 

There  is  but  one  fact  of  vital  importance  in  this  case — 
ownership  by  the  Securities  Company  of  controlling  inter- 
ests in  the  Great  Northern,  and  the  Northern  Pacific  Rail- 
ways. There  is  but  one  leading  question  of  law — whether 
this  ownership  creates  a  monopoly  forbidden  by  the  Act  of 
1890?  The  answer  depends  primarily  upon  the  relation  of 
the  Company  to  commerce.  This  relation  is  not  at  all  af- 
fected by  the  personality  of  its  organizers  and  stockholders. 
Had  the  railroad  stocks  been  sold  to  a  corporation  which 
had  been  organized  by  strangers  to  acquire  them,  or  should 
a  majority  of  Company  shares  be  now  held  by  strangers,  this 
relation  would  be  the  same.  Nor  is  it  affected  by  motives 
and  methods.  Questionable  motives  and  devious  methods, 
though  proved,  would  not  invalidate  a  relation  otherwise 
lawful.  Nor,  disproved,  would  one  otherwise  unlawful  be 
legitimated.  In  fine,  if  there  be  a  violation  of  the  Act  of 
1890,  it  is  due  altogether  to  the  ownership  of  stocks  by  the 
Company  and  its  consequences.  Its  antecedents  are  irrel- 
evant. 

1  See  166  U.  S.  324,  342  ;  171  U.  S.  501. 

2  U.  S.  v.  Joint  Traffic  Association  (1898)  171  U.  S.,  559-60. 

3  Addyston  Pipe  Co.  v.  U.  S.  (1899)  175  U.  S.  243. 
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18.  The  Company,  being  an  owner  of  property,  intends 
to  exercise  the  rights  incidental  to  ownership,  and  its  char- 
ter powers  to  administer  and  protect  its  possessions  simply 
indicate  these  rights.  Being  an  owner  of  stocks,  it  intends 
to  exercise  the  rights  enjoyed  by  stockholders  generally, 
notably  the  right  of  voting  for  directors,  and  its  holdings 
appear  to  be  so  distributed  as  to  enable  it  to  elect  the 
boards  of  directors  of  the  Great  Northern  and  the  North- 
ern Pacific  Railways. 

The  petition  alleges  that  the  Company,  having  the 
power  to  elect  the  directors  of  both  systems,  will  find  it  its 
"duty  to  pursue  a  policy  which  would  promote  the  inter- 
ests, not  of  one  system  at  the  expense  of  the  other,  but  of 
both  at  the  expense  of  the  public."^  What  right  has  the  Gov- 
ernment to  insinuate  that  the  public  interest  in  competing 
railways  is  served  when  one  of  them  prospers  "at  the  ex- 
pense of  the  other  "  ?  This  not  unusual  result  of  competi- 
tion, far  from  being  desirable,  marks  the  comparative  ineffi- 
ciency of  that  "other  "  system,  and  is  therefore  a  detriment 
to  the  section  of  country  dependent  upon  its  facilities. 
Should  either  the  Great  Northern,  or  the  Northern  Pacific 
railways  be  operated  "at  the  expense  of  the  other,"  one 
section  must  suffer.  And  what  right  has  the  Government 
to  assert  that  a  corporation  is  impressed  with  a  "  duty  ''  to 
violate  its  public  obligations? 

19.  The  Company  will  not  introduce  a  novel  condition 
in  railway  affairs  in  exercising  the  stockholder's  right,  for 
it  is  well  known  that  two  or  more  boards  of  directors  are 
frequently  elected  by  single  interests.  Such  conditions, 
however  named,  however  created,  are  generally  founded 
upon  the  ability  of  stockholders  to  vote  their  shares  at  dis- 
cretion. The  present  condition  is  distinguished  chiefly  be- 
cause the  power  of  election  is  vested  in  a  regularly  organ- 
ized corporation.  It  presents  the  latest,  and  most  striking 
method  of  obtaining  results  by  no  means  novel  in  them- 
selves. This  open  assumption  by  a  single  corporation  of 
power  to  elect  two  railway  directorates  has  doubtless  pro- 
voked the  present  suit,  but  the  fact  that  the  power  is  exer- 
cised by  one  stockholder  should  constitute  a  sufficient 
defence. 

1  The  italics  are  mine. 
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I  shall  not  consider  the  bearing  of  a  decision  in  the  case 
at  bar  upon  transactions  somewhat  like  this  in  purpose, 
but  differing-  in  method.  But  I  venture  to  doubt  whether 
proof  that  other,  even  all  other,  great  railway  systems  are 
substantially  operated  in  harmonious  groups  would  influ- 
ence the  Supreme  Court  to  deny  an  injunction  in  this  case. 

Possibly  a  victory  for  the  Government  would  lead  to 
successful  attacks  upon  railway  and  industrial  arrangements 
hitherto  deemed  secure  ;  but  these  are  not  before  the  Court, 
and  therefore  such  a  result  cannot  be  taken  for  granted. 
"  I  entirely  deny,"  said  Lord  Halsbury,1  "that  [a  case] 
can  be  quoted  for  a  proposition  that  may  seem  to  follow 
logically  from  it.  Such  a  mode  of  reasoning  assumes  that 
the  law  is  necessarily  a  logical  code,  whereas  every  lawyer 
must  acknowledge  that  the  law  is  not  always  logical  at  all." 
This  frank  admission  that  case  law  is  not  invariably  a  chain 
of  logical  inferences  is  applicable  to  the  body  of  decisions 
interpreting  our  law  of  Federal  commerce.  Emphatically 
this  is  not  a  "  logical  code."  It  deals  with  the  most  complex 
subject  in  all  our  Federal  jurisprudence,  and  while  the  line  of 
decisions  yields  some  leading  principles,  it  is,  in  great  part, 
a  series  of  adjustments  evoked  by  peculiar  exigencies. 

20.  The  precise  question  in  the  case  at  bar  is  whether 
the  control  of  two  or  more  corporations  engaged  in  inter- 
state commerce  by  one  stockholder  amounts  to  a  "  mon- 
opoly"  forbidden  by  the  second  section  of  the  Act  of  1890. 

What  commerce  is  the  Company  supposed  to  monop- 
olize ?  The  Act  of  1890  relates  to  foreign,  as  well  as  to 
interstate  commerce.  The  Great  Northern,  and  Northern 
Pacific  Railways  are  engaged  in  commerce  of  both  kinds, 
and  the  Government  charges  monopoly  in  respect  of  each. 

The  bulk  of  the  trans-Pacific  commerce  of  the  United 
States,  wherever  its  particular  shipments  begin  or  end,  is 
carried  on  by  way  of  the  domestic  port  of  San  Francisco 
or  the  ports  on  Puget  Sound,  or  by  the  foreign  port  of  Van- 
couver. No  charge  of  monopoly  should  be  entertained 
without  surveying  this  commerce  as  a  whole,  and  no  survey 
will  be  complete  that  remarks  only  the  competition  of  rail- 
ways running  to  a  single  port,  and  ignores  the  competition 
between  the  ports  themselves. 

1  Quinn  v.  Leatham,  [1901]  A.  C.  508. 
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The  Securities  Company  asserts  that  it  is  not  monop- 
olizing foreign  commerce,  but  on  the  contrary  that  what- 
ever influence  it  may  exert  upon  this  commerce  is  chiefly 
directed  to  the  creation  of  a  strong  competitor  for  the  trans- 
Pacific  trade,  especially  for  the  trade  from  the  foreign  port 
of  Vancouver,  which  is  the  terminus  of  the  Canadian  Pacific 
Railway.  While  the  promotion  of  competition  in  foreign 
commerce  would  not,  of  course,  gloss  over  a  distinctly  illegal 
monopoly  of  interstate  trade  resulting  from  the  same  trans- 
action, it  is,  nevertheless,  a  material  factor  in  determin- 
ing the  relation  of  the  whole  transaction  to  commerce. 

Coming  to  interstate  commerce,  it  appears  that  the 
Great  Northern  and  Northern  Pacific  Railways  are  by 
no  means  the  only  competitors  for  a  large  part  of  transcon- 
tinental traffic,  and  that  in  great  sections  of  the  territory 
served  by  them  they  lie  too  far  apart  to  compete.  But  it 
also  appears  that  they  are  in  a  position  to  compete  for  a 
portion  of  this  commerce,  and,  as  the  Act  forbids  the  mon- 
opolization of  "  any  part,"  the  Government  will  gain  its 
suit  if  it  shall  prove  the  existence  of  an  unlawful  monopoly 
in  this  respect,  unless,  indeed,  the  competitive,  is  so  trivial 
in  comparison  with  the  non-competitive  traffic  that  the 
Supreme  Court  will  be  justified  in  disregarding  it  as  a 
factor. 

2 1 .  The  Court  has  not  defined.a  "  monopoly  "  forbidden 
by  the  Act,  the  complaints  sustained  thus  far  having  been 
decided  with  special  reference  to  the  first  section.  This 
definition  is  yet  to  be  formulated,  and  in  inquiring  whether 
the  Company  falls  within  its  proper  terms  we  are  entitled 
to  assume  at  the  outset  that  a  forbidden  monopoly  will  be 
defined  as  strictly  as  a  contract  in  restraint  of  trade,  which, 
as  we  have  seen,  is  one  that  "  directly  and  effectually  stifles 
competition." 

The  Securities  Company  does  not  make  rates,  nor  does  it 
appoint  the  officials  who  make  them.  Rate  making  for  each 
railroad  is,  in  common  with  all  other  details  of  manage- 
ment, necessarily  confided  to  officials  who  are  appointed 
by  separate  directorates.  When  the  Companv,  which 
simply  elects  these  directorates,  is  contrasted  with  the  asso- 
ciations which  have  been  condemned  because  they  actually 
imposed  non-competitive  rates,  we  see  that  its  relation  to 
actual  rate  making  is  comparatively  remote. 
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There  is  a  broad  distinction  between  the  corporation 
acting  by  its  board  of  directors,  and  a  person  who  happens 
to  own  a  majority  of  the  stock;  and  the  legal  immunity  of 
the  board  from  dictation  by  the  stockholder  is  clearly 
pointed  out  by  the  Supreme  Court  in  the  following  obser- 
vations : 

"  The  mere  fact  that  Crawford  owned  a  majority  of  the  stock  did  not  give 
him  the  legal  control  of  the  company ;  nor  from  such  ownership  can  the 
legal  inference  be  drawn  that  he  dominated  the  board  of  directors."1 

"  The  Missouri  Pacific  Company  has  bought  the  stock  of  the  St.  Louis, 
Iron  Mountain  and  Southern  Company,  and  has  effected  a  satisfactory 
election  of  directors,  but  this  is  all.  It  has  all  the  advantages  of  a  control 
of  the  road,  but  that  is  not  in  law  the  control  itself.  Practically  it  may 
control  the  company,  but  the  company  alone  controls  its  road.  In  a  sense, 
the  stockholders  of  a  corporation  own  its  property,  but  they  are  not  the 
managers  of  its  business  or  in  the  immediate  control  of  its  affairs.  Ordi- 
narily they  elect  the  governing  body  of  the  corportion,  and  that  body  con- 
trols its  property.  Such  is  the  case  here.  The  Missouri  Pacific  Company 
owns  enough  of  the  stock  of  the  St.  Louis,  Iron  Mountain  and  Southern  to 
control  the  election  of  directors,  and  this  it  has  done.  The  directors  now 
control  the  road  through  their  own  agents  and  executive  officers,  and  these 
agents  and  officers  are  in  no  way  under  the  direction  of  the  Missouri 
Pacific  Company.  If  they  or  the  directors  act  contrary  to  the  wishes  of 
the  Missouri  Pacific  Company,  that  company  has  no  power  to  prevent  it, 
except  by  the  election,  at  the  proper  time  and  in  the  proper  way,  of  other 
directors,  or  by  some  judicial  proceeding  for  the  protection  of  its  interest 
as  a  stockholder.  Its  rights  and  its  powers  are  those  of  a  stockholder 
only.  It  is  not  the  corporation,  in  the  sense  of  that  term  as  applied  to  the 
management  of  the  corporate  business  or  the  control  of  the  corporate 
property."2 

Nevertheless,  the  Great  Northern,  and  Northern  Pacific 
Railways  are  ultimately  controlled  by  one  stockholder — 
the  Securities  Company,  which  is  enabled  to  manage  them 
in  substantial  harmony,  and  will  be  presumed  to  do  so, 
inasmuch  as  its  interests  would  be  prejudiced  by  pitting 
one  against  the  other.  In  fact,  the  Company  seems  to  be 
a  more  potent  agency  for  the  harmonizing  of  railways  than 
the  Trans-Missouri,  and  the  Joint  Traffic  Associations. 
For  while  these  merely  linked  railways  by  loose  and  tem- 
porary conventions,  the  Company  welds  them  by  a  strong 
and  permanent  bond.     In  these  circumstances  I  am  sure  the 

1  Porter  v.  Pittsburg  Bessemer  Steel  Co.  (1886),  120  U.  S.,  670. 

2  Pullman  Car  Co.  v.  Missouri  Pacific  Co.  (1885),  115  U.  S.,  597. 
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Court  will  find  that  the  Company,  as  the  chief  proprietor 
of  two  railway  systems,  will  bring  about  an  entente  cordiale 
in  the  matter  of  rate-making,  though  the  rates  will  be  actually 
imposed  by  officials  of  the  respective  lines. 

In  fine,  the  Great  Northern,  and  the  Northern  Pacific  are 
no  longer  to  be  classed  among  the  competitive  systems. 

22.  The  principal  defence  of  the  Company  to  the 
charge  of  unlawful  monopoly  is  based,  however,  upon  a 
broader  ground  than  non-participation  in  the  actual  work 
of  rate  making,  upon  a  fundamental  principle  of  law  rather 
than  an  acute  differentiation  of  facts. 

We  have  seen  that  the  Supreme  Court  has  defined  a 
contract  in  "restraint  of  trade"  literally.1  But  no  such 
sweeping  definition  of  "  monopoly  "  is  to  be  apprehended, 
else  every  railroad  corporation  in  the  country  would  be 
indictable  for  operating  its  line  ;  for,  as  the  Court  remarked 
in  U.  S.  v.  Freight  Association  :2  "  as  to  a  majority  of  those 
living  along  its  line  each  railroad  is  a  monopoly.''  A 
monopoly  of  this  sort,  which  means  that  a  business  '*  af- 
fected with  a  public  interest  "  is  carried  on  in  a  particular 
place  by  a  single  agency  —  "a  virtual  monopoly  " — is 
not  necessarily  opposed  to  public  policy  ;  on  the  contrary, 
the  State  frequently  charters  it.  In  fact,  the  proprie- 
tors of  some  monopolies  of  this  description,  railroads  for 
instance,  may  be  compelled  to  operate  them  under  threat 
of  a  receivership  or,  conceivably,  of  expropriation  ;  and  the 
proprietors  of  all  of  them,  so  long  as  they  do  business, 
can  be  compelled  to  serve  all  comers  at  reasonable  rates. 
Since  every  monopoly  is  not  forbidden  by  the  Act  we  per- 
ceive that  the  definition  is  not  literal,  as  in  the  case  of  con- 
tracts in  restraint  of  trade,  and,  if  not  literal,  the  Court  is 
free,  nay,  it  is  bound  to  exclude  from  the  operation  of  the 
statute  every  act  not  in  the  category  of  the  monopolies 
condemned  by  general  principles  of  law. 

23.  The  charge  of  monopoly  is  concisely  preferred  in 
the  allegation  that  "a  virtual  consolidation  under  one 
ownership  and  source  of  control  of  the  Great  Northern 
and  Northern   Pacific  Railway  systems  has  been  effected." 

1  See  S.  9.  2(i896)  166  U.  S.  334. 
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This  is  the  master  sentence  of  the  petition.1  The  state- 
ment is  substantially  accurate.  While  there  is  no  "  consol- 
idation "  in  the  strict  legal  sense  of  the  word,  since  each 
system  preserves  its  name  and  its  organization,  exercises 
its  own  powers  of  management,  and  has  no  specific  interest 
in  the  other,  both  are  now  controlled  by  a  single  corporate 
hand. 

If  there  be  an  offence  against  the  Act  here  is  the  head 
and  front  of  it.  Do  the  facts  establish  an  unlawful  condi- 
tion ?  If  so,  the  following  proposition  must  be  incorporated 
in  our  Federal  law  :  Every  person  owning  majority  inter- 
ests in  two  or  more  agencies  of  interstate  or  international 
commerce,  which  are  in  a  position  to  compete  in  respect  of 
any  part  of  such  commerce,  maintains  a  monopoly  forbidden 
by  the  Act. 

In  the  public  discussion  of  the  Securities  Company  case 
it  seems  to  be  assumed  that  there  is  no  Federal  power  to 
prohibit  an  individual  from  acquiring  stock  to  any  amount 
in  any  number  of  corporations,  but  at  the  same  time  there 
is  a  disposition  to  recognize  a  Federal  power  to  prohibit  a 
State  corporation  from  doing  this,  and  to  perceive  its  exer- 
cise in  the  Act  of  1890. 

Can  such  a  differentiation  be  maintained  ?  Has  Congress 
greater  power  over  a  corporation  organized  in  a  State  than 
over  a  natural  person  therein  ?  Now,  a  corporation  created 
in  one  State  is  so  far  "foreign"  to  another  that  it  can  do 
business  therein  only  by  license,  though  a  citizen  of  the 
State  is  entitled  to  admission. *  The  same  rule  applies  to 
local   corporations  of   the  Territories  and  the    District   of 

1  In  denouncing  a  "  virtual  "  consolidation  the  Government  evidently 
assumes  that  the  formal  consolidation  of  competing  lines  is  forbidden  by 
the  Act  of  1890;  but  this  is  begging  a  very  important  question.  "  Consoli- 
dation," "amalgamation,"  "merger,"  "purchase,"  "lease,"  are  familiar 
terms  in  corporation  law  denoting  the  union,  absorption  or  control  of  cor- 
porate bodies  :  They  are  employed  in  enabling,  as  well  as  disabling  statutes, 
in  respect  of  competing,  as  well  as  connecting  lines  ;  yet  Congress  did  not 
add  the  few  words  that  would  have  expressed  an  intention  to  condemn  the 
conditions  they  indicate.  The  relation  of  the  Act  to  consolidation,  pur- 
chase, lease,  etc.,  is  an  open  question  even  in  the  Federal  Territories,  where 
Congress  is  supreme,  and  a  very  grave  question  in  respect  of  corporations 
organized  in  States,  where  Federal  authority  is  limited. 
2  See  S.  38. 
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Columbia,1  and  to  State  corporations  seeking  admission  to 
the  Territories  or  the  District.2  But  the  relations  between 
a  State  and  the  United  States  seem  to  preclude  either  sov- 
ereign from  dealing  with  a  corporation  chartered  by  the 
other  as  "  foreign  "  in  any  such  discriminative  sense,  though 
when  a  Federal  corporation  does  business  in  a  State  it  may 
not  be  amiss  to  apply  the  term  for  some  purposes  of  classifi- 
cation.3 It  must  be  understood  that  our  New  Jersey  cor- 
poration is  no  more  "  foreign  ''  to  the  United  States  than  is 
a  citizen  of  the  State.  Each  is  to  the  United  States  simply 
a  "  person  "  residing  in  one  of  the  States. 

To  appreciate  the  true  bearing  of  the  above  question  we 
must  look  beyond  the  particular  enterprise  of  the  Securities 
Company  and  survey  the  widespread  business  interests 
managed  by  State  corporations  in  general,  among  which 
the  railroad  business  is  prominent.  In  certain  States  the 
union  of  competing  roads  by  consolidation  or  purchase  or 
lease  is  not  forbidden  by  the  Constitution,  and  legislatures 
have  authorized  these  things  to  be  done  upon  the  supposi- 
tion that  they  were  within  the  normal  sphere  of  State  au- 
thority, even  though  the  roads  were  engaged  in  interstate 
commerce.  Are  these  consolidations,  leases  and  purchases 
made  before  the  Act  of  July  2,  1890,  legitimate  only  upon  the 
theory  that  the  States  entered  a  province  of  interstate  com- 
merce not  then  pre-empted  by  Congress?  Are  those  made 
since  the  Act  illegal  ? 

It  is  no  answer  to  say  that  the  Government  could  break 
a  combination  like  the  Joint  Traffic  Association  even  were 
it  expressly  authorized  by  a  State,  since  a  State  cannot 
confer  the  right  to  fix  the  rates  of  interstate  commerce.  It 
is  quite  another  thing  to  deny  a  State's  capacity  to  create 
railway  corporations,  alter  their  structure,  and  readjust 
their  relations,  so  long  as  the  United  States  are  free  to 
regulate  their  conduct  of  interstate  traffic.  In  this  relation 
the  following  statements  of  the  Supreme  Court  are  of 
interest : 

In  the  division  of  authority  with  respect  to  interstate  railways  Congress 
reserves  to  itself  the  superior  right  to  control  their  commerce  and  forbid 

^ee  Hadley  v.  Freedman's  Savings  Co.  (1874),  2  Tenn.  Ch.  122. 

2  See  Empire  Co.  v.  Tombstone  Co.  (1900)  100  Fed.  R.  910. 

3  See  Commonwealth  v.  Texas  &  Pacific  R.  (1881)  98  Pa.  St.  90. 
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interference  therewith  ;  while  to  the  States  remains  the  power  to  create 
and  regulate  the  instruments  of  such  commerce,  as  far  as  necessary  to  the 
conservation  of  the  public  interests. 

If  it  be  assumed  that  the  States  have  no  right  to  forbid  the  consolida- 
tion of  competing  lines  because  the  whole  subject  is  within  the  control  of 
Congress,  it  should  necessarily  follow  that  Congress  would  have  the  power 
to  authorize  such  consolidation  in  defiance  of  State  legislation — a  proposi- 
tion which  only  needs  to  be  stated  to  demonstrate  its  unsoundness.1 

24.  The  assertion  of  a  peculiar  Federal  power  over  the 
corporations  of  a  State  as  distinguished  from  its  citizens 
carries  us  beyond  the  matter  of  railroad  transportation. 
We  have  seen  that  none  of  these  corporations  can  do 
business  in  another  State  without  license  from  the  latter. 
Can  the  United  States  restrain  a  corporation  from  doing 
business  outside  of  its  State  without  a  Federal  license 
though  a  neighbor  State  is  ready  to  admit  it?  Can  they 
license  the  corporation  in  another  State  despite  the  State's 
opposition,  upon  the  theory  that  the  circumstances  indicate 
one  of  those  interstate  commerce  cases  in  which,  when  Con- 
gress acts,  it  is  able  to  arrogate  an  exclusive  jurisdiction? 
Now  assuming  that  Congress  is  competent  to  charter  inter- 
state railroads,2  and  shall  exercise  the  power  by  enacting  a 
national  railway  law,  a  question  of  particular  concern  to 
railroads  will  arise,  but  if  our  general  query  be  answered 
in  favor  of  Federal  power,  we  get  the  broad  proposition 
that  every  corporation  wishing  to  do  business  in  another 
State  may  be  compelled  to  obtain  a  Federal  license,  which 
once  granted  will  override  all  objections  from  that  State. 
As  power  to  grant  a  license  involves,  generally  speaking, 
the  right  to  dictate  conditions  it  is  perceived  that  Congress 
could  exercise  a  most  searching  control  over  all  corpora- 
tions doing  business  beyond  the  home  State. 

I  make  these  observations  by  way  of  inquiry.  That  a 
governmental  power  is  mighty,  that  it  may  be  abused,  are 
not  reasons  for  denying  its  existence,  else  government 
would  cease ;  yet  when  a  power  is  newly  claimed  its  novelty, 
and,  we  should  add  in  this  case,  its  contradiction  of  invet- 
erate opinion,  its  subversion  of  habitual  practice  impose  a 
heavy  burden  of  proof  upon  those  who  would  establish  it. 

Louisville  &  Nashville  R.  v.  Kentucky  (1896)  161  U.  S.  702. 
2  See  S.  25. 


THE  NORTHERN  SECURITIES  CASES.  191 

With  this  caution  we  proceed  to  examine  the  law  of  the 
matter. 

25.  The  probability  that  Congress  might  have  no  cause 
to  subject  individuals  to  the  restraints  which  corporations 
might  invite  by  reason  of  their  greater  potency  has  no  bear- 
ing on  the  fundamental  question  of  law — Whether  the  cor- 
poration is  subject  to  a  peculiar  Federal  control  because  it 
is  an  artificial  being — and  the  answer  must  be  sought  in  the 
Constitution. 

It  is  said  that  when  the  Constitution  was  adopted  there 
were  but  half  a  dozen  business  corporations  in  the  whole 
country;  two  insurance  companies,  two  banks,  a  bridge,  and 
an  iron  company.1  In  these  circumstances  we  are  not  sur- 
prised to  learn  that  the  Constitutional  Convention  showed 
little  interest  in  corporations.  Mr.  Madison  proposed  that 
Congress  be  given  "  a  power  '  to  grant  charters  of  incor- 
poration where  the  interest  of  the  United  States  might 
require  and  the  legislative  provisions  of  individual  States 
may  be  incompetent.'  His  primary  object  was,  however, 
to  secure  an  easy  communication  between  the  States  which 
the  free  intercourse  now  to  be  opened  seemed  to  call  for. 
The  political  obstacles  being  removed,  a  removal  of  the 
natural  ones  as  far  as  possible  ought  to  follow."  After  a 
brief  debate  the  proposition  was  rejected  by  a  vote  of  eight 
States  to  three.2 

Corporations  are  nowhere  mentioned  in  the  Constitu- 
tion, and  if  Congress  has  a  peculiar  power  over  a  State  cor- 
poration it  must  be  attributed  by  implication.  Avoiding 
the  "general  welfare  "  clause  which,  once  perverted  from 
its  normal  meaning  by  what  might  be  called  "a  viperous 
gloss  which  eats  out  the  heart  of  the  text"3  will  arm  Con- 
gress to  do  pretty  much  everything  from  giving  the  freed- 
men  the  long  awaited  "  forty  acres  and  a  mule  "  to  seizing 
the  coal  fields,  we  consider  the  clause  enabling  Congress 
"to  pass  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution"  the  several  legislative  and  execu- 
tive powers  conferred  elsewhere. 

'See  Law  of  Business  Corporations  before  1800,  by  Samuel  Williston, 
2  Harvard  Law  Review  165. 

2Madison's  Journal,  State  Department  Ed.  744. 
3Case  of  the  Marshalsea,  10  Coke  70. 
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This  clause  authorizes  Congress  to  incorporate  banks 
as  a  means  of  executing  the  fiscal  powers,1  bridge  com- 
panies in  order  to  promote  commerce  between  the  States,2 
and,  though  it  has  never  been  necessary  to  weigh  the  ques- 
tion in  a  contested  case,  it  is  said  that  for  this  purpose  Con- 
gress can  incorporate  railway3  and  telegraph  companies.4 
But  the  suggestion  of  congressional  power  to  incorporate 
Federal  companies  for  the  production  of  articles  of  inter- 
state commerce  within  the  States,  or  for  interstate  purposes 
generally,  presents  a  question  we  need  not  here  consider. 

26.  The  ability  of  Congress  to  create  Federal  corpora- 
tions, whatever  its  range,  does  not  illuminate  the  question 
regarding  a  peculiar  power  over  State  corporations,  but 
the  commerce  clause  of  the  Constitution  which  supports 
some  manifestations  of  this  ability  is  also  the  only  one  which 
affords  an  excuse  for  raising  it.  I  have  insisted  that  the 
commercial  power  must  be  capable  of  a  more  strenuous 
exertion  in  respect  of  foreign  than  of  domestic  intercourse, 
in  respect  of  the  trade  with  strangers  than  of  trade  among 
ourselves,6  and  the  Supreme  Court  should  declare  invalid 
any  statute  designed  to  hamper  the  "  trusts  "  at  the  expense 
of  that  right  of  open  commercial  intercourse  among  the 
people  of  the  States  which  so  largely  induced  the  adoption 
of  the  Constitution.  I  do  not  find,  however,  in  the  commerce 
clause  itself  a  hint  that  Congress  has  greater  control  over 
one  class  of  domestic  persons  than  another,  and  so  we  must 
inquire  whether  elsewhere  in  the  Constitution  there  is  drawn 
an  implied  distinction  between  corporations  and  natural 
persons  which  can  be  properly  read  with  the  commerce 
clause. 

The  difference  between  a  corporation  and  a  citizen  of  a 
State  which  enables  another  State  to  exclude  the  former 
from   doing  business  therein  without  license  secures  to  a 

1  McCulloch  v.  Maryland  (1819)  4  Wheat.  316. 

2Stockton  v.  B.  &  N.  Y.  R.  (1887)  32  Fed.  R.  9;  Luxton  v.  North 
River  Bridge  Co.  (1893)  153  U.  S.  525. 

3See  Union  Pacific  R.  v.  Hall  (1875)  91  U.  S.  351  ;  California  v. 
Pacific  Railroad  (1887)  127  U.  S.  39;  Luxton  v.  North  River  Bridge  Co. 
(1893)  153  U.S.  525. 

4  See  Pensacola  Tel.  Co.  v.  West.  Union  Tel.  Co.  (1877)  96  U.  S.  1. 

5  See  Federal  Trust  Legislation,  Political  Science  Quarterly,  Dec.  1897, 
638-40;  and  The  Law  and  Policy  of  Annexation  p.  94). 
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State  a  larger  power  over  corporations  than  individuals, 
but  the  principle  of  this  rule  should  not  be  perverted  so  as 
to  give  Congress  less  control  over  individuals  than  corpora- 
tions in  the  regulation  of  interstate  commerce.  This  would 
be  the  legal  consequence  of  maintaining  the  peculiar  Federal 
power  over  corporations  that  is  suggested,  for  the  assertion 
of  a  larger  authority  over  one  class  implies  less  authority 
over  another — a  result  quite  incompatible  with  the  com- 
prehensive power  of  Congress.  "Commerce,"  says  the 
Supreme  Court,  "is  the  important  subject  of  consideration, 
and  anything  which  directly  obstructs  and  thus  regulates 
that  commerce  which  is  carried  on  among  the  States, 
whether  it  is  State  legislation  or  private  contracts  bctiveen 
individuals  or  corporations,  should  be  subject  to  the  power  of 
Congress  in  the  regulation  of  that  commerce."1  A  State, 
a  State  corporation,  and  a  State  citizen  are  equally  bound 
to  respect  the  Federal  authority  over  commerce  which 
bears,  potentially,  upon  all  alike.  This  authority  is  con- 
ferred over  a  thing — commerce.  It  warrants  whatever 
legislation  can  be  said  to  "  regulate  "  this  thing  within  the 
meaning  of  the  Constitution.  For  example,  whatever  rules 
in  respect  of  "  publicity  "  Congress  can  lawfully  impose 
upon  State  companies  engaged  in  interstate  commerce  are 
not  expressive  of  a  visitatorial  power  over  corporations. 
They  are  manifestations  of  the  regulating  power  to  which, 
if  it  please,  Congress  can  subject  the  petty  trader. 

I  conclude  that  the  Federal  Government  has  no  special 
jurisdiction  over  a  State  corporation  because  it  is  an  arti- 
ficial, and  not  a  natural,  person,  except  in  the  event  of  its 
seeking  to  do  business  in  Federal  Territory  when  it  seems 
that  the  Government,  like  any  State,  may  treat  it  as  a  "  for- 
eign "  corporation.  In  other  respects,  the  peculiar  power 
of  regulating  these  artificial  beings  is  vested  in  the  States 
that  create  and  license  them.  A  corporation  of  New  Jersey 
is  subject  to  no  greater  Federal  control  than  a  private  citi- 
zen of  the  State.  And  it  will  now  be  shown  Congress  did 
not  even  attempt  to  assert  a  peculiar  jurisdiction  over 
corporations  in  enacting  the  statute  of  1890. 

27.     Congress  has  not  pretended  to  single  out  corpora- 
tions in  the  Act  of  1890.     This  Act  condemns  "every  per- 
1  Addyston  Pipe  Co.  v.  U.  S.  (1899)  175  U.  S,  230.    The  italics  are  mine. 
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son  "  who  by  himself,  or  in  conjunction  with  other  persons, 
shall  unlawfully  monopolize  commerce.  If  the  holding  of 
majority  interests  in  competing  interstate  railways  is  an 
offence  it  is  so  by  virtue  of  the  holding  itself  and  its  conse- 
quences—the personality  of  the  holder  is  immaterial.1  If 
the  Securities  Company  of  New  Jersey  offends  by  reason  of 
its  control  of  great  railways,  an  individual  in  New  Jersey 
acquiring  smaller  ones  must  be  equally  in  fault.  He  cannot 
plead  that  he  is  not  a  monopolist  because  he  is  not  a  cor- 
poration. 

The  agencies  of  interstate  commerce  covered  by  the 
proposition  are  not  railroads  alone  ;  nor  need  the  agencies 
be  similar — the  single  ownership  of  a  competing  railroad 
and  ferry,  or  a  toll  bridge  and  ferry  would  be  unlawful. 
The  agencies  in  question  may  not  be  confined  to  works  of 
transportation.  They  may  be  found  to  include  industrial 
works  transacting  an  interstate  business  within  the  mean- 
ing of  the  opinion  in  the  Addyston  case. 

28.  If  the  proposition  suggested  in  Section  22  is  sound, 
then  every  person  purchasing  and  holding  majority  interests 
in  any  two  concerns  which  are  in  a  position  to  compete  for 
any  part  of  interstate  commerce  is  guilty  of  a  misdemeanor. 
If  this  be  the  law,  Congress  can  abridge  a  man's  ability 
to  go  into  the  market  and  acquire  whatever  property  he 
fancies,  in  such  amounts  as  his  resources  permit. 

The  freedom  of  a  natural  person  to  acquire  property  is 
so  generally  assumed  that,  had  Mr.  X.  applied  the  enor- 
mous fortune  he  is  supposed  to  possess  to  the  purchase  of 
controlling  interests  in  the  Great  Northern,  and  Northern 
Pacific  Railways,  I  think  the  legality  of  his  action  would 
be  conceded,  though  his  investment  would  afford  a  more 
striking  demonstration  of  the  power  of  concentrated  capital 
than  the  action  of  the  Securities  Company  exhibits.  Yet, 
in  truth,  Mr.  X.  and  the  Company,  the  natural  and  the 
artificial  person,  stand  in  the  same  position  before  the 
Federal  power  over  commerce  expressed  in  the  Act.  In 
acquiring  property  each  acts  in  accordance  with  the  law 
of  its  being,  and  it  cannot  be  maintained  that  Congress  is 
at  once  bound  to  respect  the  general  principles  of  law 
under  which  the  individual  acts,  and  at  liberty  to  override 

r(See  S.  16.) 
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the   special    application    of    these  principles   in    the    New 
Jersey  charter  under  which  the  Company  acts. 

We  may  not  take  it  for  granted  that  Mr.  X.  is  beyond 
the  reach  of  the  Act  of  1890.  We  must  consider  whether 
Congress  desired,  whether,  indeed,  the  power  to  regulate 
commerce  gives  it  a  right  to  restrain  the  ability  of  a  citizen 
or  a  corporation  of  a  State  to  acquire  property. 

29.  When  a  legislature  proclaims  a  new  offense  against 
the  state  its  action  is  supposed  to  indicate  that  a  new  mis- 
chief has  arisen,  or  that  an  old  one  has  become  intolerable. 
In  either  case,  a  court  should  interpret  the  statute  with  due 
appreciation  of  the  conditions  which  induced  its  passage. 

When  the  Government,  irritated  by  new  developments 
of  the  power  of  capital,  tries  to  restrain  them  by  proceedings 
under  the  Act  of  1890,  it  is  not  for  the  Supreme  Court  to 
decide  that  Congress  was  indifferent  to  method,  where  its 
decision  would  abridge  privileges  which  at  the  passage  of 
the  Act  were  not  exercised  on  so  large  a  scale  as  to  warrant 
the  presumption  that  the  legislature  wished  to  qualify  them. 
These  principles  of  interpretation  are  applicable  to  the  case 
at  bar. 

It  has  long  been  realized  that  combinations  of  persons 
may  work  harm,  and  limitations  on  the  freedom  of  contract 
in  this  direction  have  been  imposed  by  legislatures,  and 
have  been  sustained  by  courts  as  constitutional  expressions 
of  power.  It  has  long  been  realized  also  that  concentration 
of  vast  wealth  in  a  single  hand  may  be  harmful,  but  our 
legislation  has  not  yet  set  bounds  to  the  amount  of  money  a 
natural  person  may  accumulate  during  his  life,  or  to  the 
quantity  of  marketable  property  he  may  buy  ;  and  this  ab- 
stention seems  to  be  enforced  by  constitutional  prohibition. 
The  difference  between  forbidding  a  man  to  do  as  he  pleases 
with  his  own,  and  forbidding  him  to  make  marketable  prop- 
erty his  own  which  he  can  gain  by  means  not  essentially  im- 
moral, appears  to  be  well  recognized  in  our  jurisprudence; 
certainly  it  is  not  obliterated  in  the  grant  of  Federal  power 
to  regulate  commerce. 

30.  The  acquisitive  powers  of  the  artificial  person — the 
corporation — are,  of  course,  defined  by  its  charter,  but  it  is 
free  within  its  limits,  and,  in  construing  the  Act  of  1890,  the 
chartered  freedom  of  a  corporation  organized  under  a  State 
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law  is  entitled  to  equal  consideration  with  the  freedom  of 
the  individual. 

"  It  was  in  the  light  of  well  settled  principles  that  the  Act  of  July  2, 
1890,  was  framed,"  said  the  Supreme  Court,  "Congress  did  not  attempt 
thereby  to  assert  the  power  to  deal  directly  with  monopoly  as  such ;  or  to 
limit  and  restrict  the  rights  of  corporations  created  by  the  States  or  the 
citizens  of  the  States  in  the  acquisition,  control  or  disposition  of  property : 
*  *  *  or  to  make  criminal  the  acts  of  persons  in  the  acquisition  and 
control  of  property  which  the  States  of  their  residence  or  creation 
sanctioned  or  permitted."1 

The  Act  of  1890  was  induced  by  the  prevalence  of  com- 
binations of  divers  sorts  between  parties  engaged  in  inter- 
state commerce,  and  in  condemning  them  Congress  acted 
upon  more  or  less  familiar  lines.  The  present  suit  is  induced 
by  a  condition  which  at  the  passage  of  the  act  was  relatively 
inconspicuous— the  control  of  groups  of  corporations  by 
single  corporations.  Probably  the  "  virtual  consolidation  " 
of  interstate  railways  in  a  "holding"  company  maybe 
traced  to  the  decisions  of  the  Supreme  Court  condemning 
their  association.  Perhaps  the  new  agency  may  be  deemed 
more  powerful  than  the  old.  But  whether  the  last  state  be 
better  or  worse,  economically,  than  the  first,  it  is  produced 
under  the  great  right  of  free  acquisition.  This  right  cannot 
be  abridged  by  Congress  acting  under  the  power  to  "  regu- 
late "  commerce,  or  any  other  Federal  power. 

31.  One  charged  with  violating  a  penal  statute  is  not 
driven  to  prove  that  actions  other  than  his  own  are  con- 
demned in  order  to  clear  his  skirts.  The  remark  of  the 
Supreme  Court  in  U.  S.  v.  Trans-Missouri  Freight  Associ- 
ation2 that  unless  the  charges  were  sustained  there  would 
be  little  left  for  the  Act  of  1890  to  take  effect  upon,  does 
not  suggest  a  commendable  rule  for  imposing  the  restric- 
tions of  a  penal  law.  Statutes  are  sometimes  futile.  It 
seems  hardly  fair  to  punish  a  man  in  order  to  attribute 
intelligence  to  a  legislature.  At  any  rate,  since  the  Act  of 
1890  has  been  thrice  enforced  by  the  Supreme  Court,  it 
need  not  be  enforced  in  the  case  at  bar  in  order  to  be  re- 
lieved from  the  reproach  of  futility. 

The  defence  to  the  charge  may  be  materially  strength- 
ened,   however,  by   showing   the  true   application    of    the 

1  U.  S.  v.  E.  C.  Knight  Co.  (1894),  156  U.  S.,  16. 

2  (1896)  166  U.  S.  313. 
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statute,  and  so  we  inquire  what  Congress  meant  in  condemn- 
ing "  monopoly  "  in  the  second  section  of  the  Act  of  1890. 
It  meant  in  the  first  place  the  monopoly  that  results  from 
a  contract,  combination  or  conspiracy  in  restraint  of 
trade.  This  is,  of  course,  merely  the  consequence  ot 
actions  already  condemned  in  the  first  section.  In  the 
second  place,  Congress  condemned  the  "  virtual  monopoly  '' 
which  shall  actually  abuse  its  powers.  This  is  the  inde- 
pendent purpose  of  the  second  section,  and  if  the  Northern 
Securities  Company,  or  any  person  whatsoever  shall  offend 
in  this  respect,  the  section  warrants  a  prosecution. 

The  Company  cannot  pretend  to  claim  that  its  actions 
are  uncontrollable  by  law,  but  it  is  entitled  to  assert  that 
its  ownership  of  stocks  is  not  condemned  by  the  Act  of 
1890. 

Carman  F.  Randolph. 

{Continued  in  April  number. ) 


Columbia  Law  Review. 

Published  monthly  during  the  Academic  Year  by  Columbia  Law  Students. 
SUBSCRIPTION  PRICE,  $2.00  PER  ANNUM.  30  CENTS  PER  NUMBER. 

Editorial  Board. 

H.  Starr  Giddings,  Editor-in-Chief.  Julian  C.  Harrison. 

Luke  Lea,  Secretary.  Charles  J.  Ogden. 

Pliny  W.  Williamson,  Business  Manager.  Goldth waits  H.  Dorr. 

Samuel  D.  Royse,  Treasurer.  Edwin  P.  Grosvenor. 

William  B.  Bell.  H.  Alexander  Smith. 

Robert  McC.  Marsh.  Christopher  M.  Bradley 

Arthur  C.  Patterson.  J.  Day  Lee. 

Royall  C.  Victor.  Allen  C.  Rearick. 

Garrard  Glenn.  Edward  E.  Stowell. 


NOTES. 


Damages  for  Delay  in  Carriage  by  Sea.  —In  The  Parana  (1877), 
2  P.  D.,  118,  the  English  Court  of  Appeal  held,  where  goods  shipped 
from  the  Philippines  to  London  were  delayed  unreasonably  on  the 
voyage  by  the  fault  of  the  carrier,  that  the  measure  of  damages  was 
only  the  interest  on  the  invoice  value  of  the  goods  during  the  period 
of  unreasonable  delay.  When  the  goods  arrived,  the  market  price 
had  considerably  fallen,  and  the  shippers  maintained  they  should  be 
compensated  for  the  loss  of  market;  but  their  claim  was  denied.  The 
Court  declared  that  to  make  the  difference  in  market  value  the  true 
measure  of  damages,  it  must  be  proved  both  that  goods  would  not 
be  sold  before  arrival,  and  that  they  would  be  sold  immediately  upon 
arrival;  whereas  in  sea  carriage  nothing  is  more  common  than  to  sell 
the  goods  while  still  at  sea  by  transfer  of  the  bill  of  lading,  and  there 
is  no  presumption  that  they  are  sent  to  be  sold  in  market  immedi- 
ately upon  arrival,  because  the  time  a  ship  will  arrive  is  known  to  be 
uncertain.  This  case  has  been  cited  to  represent  the  English  law. 
Carver,  Carr.  by  Sea  (3rd  ed.)  §  726;  Mayne  on  Damages  (1st  Am. 
ed.)  §  382;  Sedgwick  on  Damages  (8th  ed.)  §  855.  Very  recently, 
however,  the  Court  of  Appeal  has  made  a  decision  which  will,  to  say 
the  least,  narrow  its  authority.  Supplies  destined  for  sale  to  the  Brit- 
ish army  were  shipped  from  New  York  to  Algoa  Bay.  The  captain 
knew  the  purpose,  and  knew  that  the  market  was  likely  to  be  soon 
forced  down  by  similar  importations.  The  ship  was  delayed  unrea- 
sonably by  the  carrier's  fault.  The  Court  held  that  the  shipper  was 
entitled  to  recover  the  difference  between  the  market  value  of  the 
goods  at  the  time  they  should  have  arrived  and  that  when  they  did 
arrive.  The  Parana  was  distinguished  apparently  on  two  grounds, 
first,  that  as  sea  transit  improves  the  duration  of  voyages  can  be  closely 
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calculated,  and  second,  that  as  the  purpose  of  the  shipment  was 
known  to  the  carrier  the  loss  was  one  within  the  contemplation  of  the 
parties  (Dunn  v.  Bucknall  Bros.  [1902]  2  K.  B.  614.) 

While  the  fact  of  knowledge  makes  the  case  quite  different  from  The 
Parana,  it  is  to  be  hoped  that  the  older  case  has  been  permanently 
set  aside.  The  principle  on  which  it  proceeds,  as  suggested  in  Sedg- 
J  wick  on  Damages  (8th  ed.  §  855),  is  altogether  wrong.  The  funda- 
mental rule  is  that  one  who  breaks  his  contract  is  liable  for  such  dam- 
age as  may  fairly  and  reasonably  be  considered,  either  as  arising  in  the 
usual  course  of  things  from  the  breach,  or,  if  not  so  arising,  then  as 
within  the  contemplation  of  the  parties  when  they  made  the  con- 
tract. Hadley  v.  Baxendale  (1854),  9  Ex.  341;  Griffin  v.  Colver 
(1858)  16  N.  Y.  489.  Now  when  a  carrier  delays  in  delivery,  he 
may  commit  two  wrongs;  he  keeps  the  goods  from  their  owner,  and 
he  may,  perhaps  injure  them.  For  example,  if  perishable  goods  are 
delayed,  their  quality  suffers.  When  goods  are  injured  by  a  carrier, 
there  is  no  question  that  the  measure  of  damages  is  the  difference 
between  their  value  as  they  were  delivered  and  that  as  they  should 
have  been  delivered.  Henderson  v.  Maid  0/  Orleans  (1857)  12  La. 
Ann.  352;  Heil  v.  St.  Louis,  etc.,  R.  Co.  (1885)  16  Mo.  App.  363; 
The  Surrey  (1887)  30  Fed.  223.  But  when  goods  of  a  kind  usually 
sold  in  market  are  kept  from  the  market,  an  actual  injury  is  done 
them.  A  diminution  in  their  market  value  as  said  by  Gray,  J.  in 
Cutting  v.  Grand  Trunk  R.  Co.  (Mass.  1866)  13  All.  381,  is  "  a  real 
and  actual  loss  of  a  portion  of  the  real  and  intrinsic  value,  as  much  as 
a  change  for  the  worse  in  the  quality  of  the  goods. "  The  goods  are  of 
less  value  because  of  their  not  reaching  the  market  in  time;  the  injury 
is  not  the  consequence  of  the  carrier's  wrong,  but  the  very  wrong 
itself.  And  so  it  has  been  decided  in  numberless  cases  of  carriage  by 
land,  that  the  measure  of  damages  for  delay  is  the  difference  between 
the  market  value  at  the  time  the  goods  arrive  and  that  when  they 
should  have  arrived,  together  with  interest,  less  freight  due.  If  there 
is  no  fall  in  the  market,  interest  during  the  period  of  delay  on  the  value 
at  the  time  the  goods  should  have  arrived,  is  proper  compensation  for 
the  injury  of  detention.  Smith  v.  Whitman  (1850)  13  Mo.  352.  And 
the  American  courts  have  made  no  distinction  in  carriage  by  sea.  The 
Success  (1870)  1  Blatch.  551;  The  Prussia  (1900)  100  Fed.  484- 
In  The  Parana  the  Court  treated  the  loss  of  market  as  a  loss  of 
profits,  for  which,  had  their  premise  been  sound,  they  would  have 
been  right  in  denying  recovery  as  a  consequential  loss  not  within  the 
contemplation  of  the  parties.  But  the  same  argument  was  advanced 
and  overthrown  in  Cutting  v.  Grand  Trunk  R.  Co.,  supra,  and  in  Wil- 
son v.  Z.  &  K  R.  Co.  (1 861)  9  C.  B.  (N.  S.)  632.  "I  believe  we 
are  all  of  opinion  that  the  plaintiff  is  not  entitled  to  anything  for  loss 
of  profits,"  said  Byles,  J.,  in  the  latter  case;  "but  it  must  not  be 
assumed  that  loss  of  profits  and  diminution  of  value  mean  the  same 
thing."  

How  far  Mortgagor  Who  Has  Transferred  His  Equity  of 
Redemption  Is  a  Mere  Surety. — When  a  mortgagor  conveys  the 
mortgaged  property,  his  grantee  is  evidently  brought  into  connection 
in  some  way  with  the  mortgage  transaction.     How  far  this  threefold 
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relation  of  mortgagee,  grantee,  and  mortgagor  is  analogous  to  that 
of  creditor,  principal  and  surety,  and  governed  by  the  principles  of 
suretyship  is  a  question  that  has  frequently  arisen  in  one  form  or 
another.  Whether  the  mortgagor  becomes  a  surety  so  far  as  his 
rights  against  the  mortgagee  are  concerned  is  perhaps  the  most  dis- 
puted point  of  all  and  has  been  considered  with  especial  care  by  the 
courts  of  New  York,  which  have  taken  the  lead  in  asserting  the 
existence  of  such  a  relation.  The  recent  case  of  Gottschalk  v.  Jung- 
?nann  (1903)  79  N.  Y.  Supp.  551,  has  some  interest  therefore  as 
showing  the  completeness  with  which  this  doctrine  is  being  developed 
in  New  York. 

The  first  cases  on  this  subject  arose  where  the  purchaser  of  the 
property  also  contracted  to  assume  the  mortgage  debt.  As  between 
the  purchaser  and  the  mortgagor,  the  court  had  no  trouble  in  finding 
the  relation  of  principal  and  surety.  The  mortgagor  was  entitled  in 
equity  as  against  the  purchaser  to  have  the  debt  satisfied  in  the  first 
place  out  of  the  property  conveyed;  or,  if  he  paid  the  debt  himself 
he  was  subrogated  to  the  mortgage  security.  Halsey  v.  Reed  (1842) 
9  Paige  446.  But  as  against  the  mortgagee  he  was  not  yet  regarded 
as  a  surety  and  could  not  file  a  bill  to  compel  him  to  proceed  in  the 
first  instance  against  the  purchaser.  Marsh  v.  Pike  (1843)  l  Sandf. 
Ch.  210,  affirmed  in  (1844)  10  Paige  595.  This  continued  to  be  the 
generally  accepted  view,  apparently,  as  late  as  Meyer  v.  Lathrop 
(1877)  10  Hun  66,  where  it  was  held  that  giving  a  binding  extension 
of  time  to  the  purchaser  did  not  discharge  the  mortgagor.  Calvo  v. 
Davies  (1878)  73  N.  Y.  211,  seems  to  have  been  the  first  case  in  the 
highest  court  in  which  the  contrary  doctrine  was  definitely  maintained 
and  such  an  extension  held  to  discharge  a  mortgagor  as  it  would  any 
surety.  The  same  principle  was  applied  in  Paine  v.  Jones  (1879) 
76  N.  Y.  274,  when  there  was  an  alteration  of  the  terms  of  the  mort- 
gage, and  in  Russell  v.  Weinberg  (1878)  4  Abb.  N.  C.  139,  where 
there  was  a  failure  to  comply  with  a  request  to  foreclose  and  a  depre- 
ciation of  the  property  and  the  mortgagor  as  surety  was  held  to  be 
discharged  pro  lanto  under  the  familiar  New  York  rule  as  laid  down 
in  Pain  v.  Packard  ( 1 8 1 5 )  13  Johns.  174.  A  further  and  important 
advance  was  made  in  Murray  v.  Marshall  (1884)  94  N.  Y.  611. 
There,  unlike  the  foregoing  cases,  the  purchaser  did  not  assume  the 
debt,  but  nevertheless  the  mortgagor  was  regarded  as  a  surety  to  the 
extent  of  the  value  of  the  land  and  was  entirely  discharged  by  an 
extension  of  the  mortgage,  the  land  being  sufficient  to  pay  the  debt. 
So  in  Osborne  v.  Haynvard  (1899)  40  App.  Div.  78,  the  doctrine  of 
Pain  v.  Packard  was  applied  to  a  case  where  the  conveyance  of  the 
property  was  without  assumption  of  the  debt.  The  present  case  of 
Gottschalk  v.  Jungmann  differed  from  Osborne  v.  Heyivard  in  only  one 
respect.  The  injury  to  the  mortgagor,  instead  of  consisting  in  the 
depreciation  of  the  property,  lay  in  the  fact  that  the  mortgagee  by 
failing  to  foreclose  on  request,  allowed  taxes,  water  rates,  and  interest 
to  accumulate,  as  well  as  rent  to  be  received  by  the  grantee  of  the 
premises.  It  was  held  that  the  mortgagee  was  reponsible  for  the 
amount  bv  which  the  available  proceeds  of  the  sale  were  diminished 
by  reason  of  the  incumbrances  and  the  mortgagor  was  released  to  that 
extent.      Concerning  the  rents  the  court  was  divided  on  the  question 
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as  to  whether  under  the  circumstances  the  mortgagee  was  bound  in  due 
diligence  to  impound  the  rents  by  having  a  receiver  appointed,  a 
majority  holding  that  he  was  not. 

The  New  York  courts  have  thus  step  by  step  assimilated  the  posi- 
tion of  a  mortgagor  who  has  parted  with  the  land  to  that  of  a  surety 
until  now  it  may  be  said  that  he  is  equally  protected  against  tmpair- 

«^nt  of  his  rights  by  act  of  his  creditor.  If  the  purchaser  of  the  land 
s  assumed  the  debt,  the  protection  extends  to  the  amount  of  the 
debt,  otherwise  only  to  the  value  of  the  land.  Matter  of  Piza  (1896) 
5  App.  Div.  181.  This  rule  is  derived  from  the  principle  that  the 
mortgagor,  having  the  right  to  pay  the  debt  and  recover  the  amount 
from  the  person  who  has  contracted  to  pay  it  or  from  the  land  which 
in  equity  is  primarily  liable  for  it,  Johnson  v.  Zink  (1873)  51  X.  V. 
333,  is  discharged  by  any  act  of  the  mortgagee  which  interferes  with 
the  exercise  of  such  right.  The  same  view  has  been  adopted  else- 
where especially  in  case  of  assumption  of  the  debt  by  the  purchaser. 
George  v.  Andrews  (1882)  60  Md.  26;  Pratt  v.  Conway  (1899)  148 
Mo.  291;  Herd  v.  Tuohy  (igoi)  133  Cal.  55;  but  also  where  there 
was  no  assumption,  Travers  v.  Dorr  (1895)  60  Minn.  173;  Bu 
v.  Carter  (1896)  14  Utah  100;  but  C/iilton  v.  Brooks  (1890)  72  Md. 
554  is  contra.  Many  courts,  however,  refuse  to  recognize  that  as 
against  the  mortgagee  the  mortgagor  has  any  of  a  surety's  rights, 
their  theory  being  that  the  sale  of  the  property  is  a  transaction 
to  which  the  mortgagee  is  not  a  party  and  which  therefore 
cannot  affect  his  position  or  compel  him  to  treat  his  foimer 
principal  debtor  as  having  become  a  surety,  unless  there  is  a  nova- 
tion. Denison  University  \.  Manning  (1901)  65  Ohio  St.  138, 
criticized  in  2  Columbia  Law  Rkviku  123.  A  similar  result  was 
reached  in  Fish  v.  Glover  (1894)  154  111.  86,  where  a  statute  pro- 
viding for  the  discharge  of  a  surety  on  the  creditor's  failure  to  sue  on 
request  was  held  inapplicable  to  such  a  case.  These  decisions  how- 
ever lose  sight  of  the  fact  that  the  rights  of  indemnity  and  subrogation 
and  the  doctrine  that  a  surety  is  discharged  if  they  are  violated  by  the 
creditor,  are  of  equitable  origin  and  should  therefore  be  determined 
according  to  the  actual  relations  of  the  parties  and  not  according  to 
the  technical  f>rm  « >f  the  contract.  If  the  mortgagor  has  a  right  to 
be  secured  by  the  land  he  has  conveyed  and  the  mortgagee  knows 
this,  it  is  hard  to  see  why  he  should  not  be  bound  to  respect  it. 
Perhaps  a  feeling  that  there  is  a  certain  hardship  in  the  strictness 
with  which  a  creditor  is  bound  to  respect  a  surety's  interests  has  had 
weight  in  inducing  some  courts  to  reject  the  New  York  doctrine. 

If  the  mortgagor's  position  is  practically  that  of  a  surety,  there  is 
no  reason  why  the  rule  laid  down  in  Pain  v.  Packard  should  not 
apply  to  such  a  case  as  Go/tschalk  v.  Jungmann,  just  as  was  done  in 
Colgrove\.  Tallmann  (1876)  67  N.  Y.  95,  where  the  suretyship  was 
merely  implied  from  the  relation  of  partnership.  And  on  principle 
the  extension  of  the  rule  to  cover  cases  of  impairment  of  the  mortgage 
security  by  allowing  the  creation  of  subsequent  incumbrances  seems 
correct,  as  the  injury  to  the  surety  from  the  creditor's  failure  to  sue 
as  required  is  the  basis  of  his  release  from  liability,  King  v.  Baldwin 
(18 1  u)  17  Johns.  384,  390,  and  any  injury  resulting  from  such  failure 
should  therefore  be  sufficient. 
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Power  of  Municipal  Corporations  to  Regulate  Hours  of 
Employment. — In  State  v.  Ray  (1902)  42  S.  E.  960,  the  Supreme 
Court  of  North  Carolina  declared  unreasonable  and  void  an  ordi- 
nance which  required  barrooms,  grocery  and  dry  goods  stores  to 
close  during  the  summer  months  at  7.30  p.  m.,  except  on  Saturdays. 
The  defendant  in  the  case  was  the  owner  of  a  dry  goods  store.  As 
the  legislature  had  not  conferred  upon  the  municipality  by  its  charti^ 
or  by  statute  any  special  authority  to  pass  the  ordinance,  the  question 
before  the  court  was  whether  an  authority  to  regulate  the  closing  of 
stores  could  be  implied  among  the  general  incidental  powers  of  the 
corporation. 

Statutes  limiting  the  hours  of  employment  of  various  industries 
have  been  held  consiitutional  in  a  number  of  jurisdictions,  although, 
as  they  have  differed  considerably  in  their  provisions,  some  have  been 
declared  void.  But  in  considering  the  lawfulness  of  a  municipal 
ordinance  of  the  same  nature,  another  factor  enters  besides  that  of 
constitutionality.  Even  though  it  should  be  granted  in  any  particu- 
lar case  that  the  legislature  might  have  enacted  the  ordinance  as  a 
general  statute  applicable  to  the  whole  State,  the  question  remains 
whether  the  legislature  intended  to  delegate  its  power  in  the  matter 
to  the  municipal  corporation  to  be  exercised  within  its  corporate 
limits.  It  is  a  well  established  principle  of  law  that  municipal  cor- 
porations "can  exercise  no  powers  but  those  which  are  conferred 
upon  them  by  the  act  by  which  they  are  constituted,  or  such  as  are 
necessary  to  the  exercise  of  their  corporate  powers,  the  performance 
of  their  corporate  duties,  and  the  accomplishment  of  the  purposes  of 
their  association."  Shaw,  C.  J.,  Spalding  v.  City  of  Lowell  (1839)  23 
Pick.  71.  In  every  case  the  extent  of  these  powers,  whether  expressly 
granted,  implied,  or  indispensable  to  the  purposes  of  the  corporation, 
is  a  question  of  construction.  If  there  is  a  reasonable  doubt,  caused 
by  the  terms  used  by  the  legislature  in  its  grant  of  power,  as  to  the 
presence  or  absence  of  a  particular  power,  the  ordinance  is  to  be 
strictly  construed,  and  the  doubt  is  to  be  resolved  in  favor  of  the 
public  and  against  the  corporation.  This  rule  of  construction  is 
especially  necessary  when  the  ordinance  abridges  a  common  or  natu- 
ral right.     Dillon,  Mun.  Corp.  4th  Ed.  §§  89,  91,325. 

The  conclusion  reached  by  the  court  after  an  application  of  this 
fundamental  rule  of  the  law  of  municipal  corporations  to  the  facts  as 
presented  in  State  v.  Ray  was  undoubtedly  correct  If  an  incor- 
porated municipality  should  be  permitted,  without  special  authority, 
but  as  one  of  its  general  incidental  powers,  to  regulate,  within  its 
corporate  limits,  the  hours  of  employment  of  legitimate  industries, 
it  is  difficult  to  see  where  the  line  would  be  drawn  between  the  powers 
reserved  by  the  legislature  and  the  implied  powers  of  the  municipality. 
These  powers  are  not  coextensive.  In  Leonard  v.  City  0/ Canton 
(1858)  35  Miss.  190,  the  court  said:  "The  power  of  the  corporation 
is  merely  something  added  as  to  the  particular  locality  to  the  general 
powers  of  government;  or,  in  other  words,  it  is  special  jurisdiction, 
created  for  specific  purposes,  and  like  all  such  jurisdictions,  it  must 
be  confined  to  the  subjects  specially  enumerated." 

Under  the  clause  contained  in  most  charters  giving  the  corpora- 
tion power  to  make  regulations  "for  the  better  government  of  the 
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city, "ordinances  closing  stores  on  Sundav,  or  saloons  at  certain  hours 
at  night,  have  been  generally  upheld  when  they  did  not  conflict  with 
State  laws  on  the  subject.  St.  Louts  v.  Cafferata  (1856)  24  Mo.  94; 
Morris  v.  City  Council  of  Rome  ( 1 85 1 )  10  Ga.  532.  But  to  permit 
the  municipal  authorities  to  determine  the  hour  of  closing:  shops  on 
week  days  would  be  a  wide  extension  of  the  police  powers  of  the 
corporation  which  the  courts  have  not  as  yet  considered  reasonable 
or  necessary.  The  only  case  which  seems  in  any  degree  to  support 
the  validity  of  the  ordinance  in  question  is  State  v.  Freeman  (1859) 
38  N.  H.  426,  where  an  ordinance  prohibiting  restaurants  from  being 
kept  open  after  10  p.  M.  was  held  a  reasonable  regulation  authorized 
by  the  general  welfare  clause  of  the  charter.  In  Barbier  v.  Connolly 
{1884)  113  U.  S.  27,  and  Soon  Hing  v.  Crowley,  lb.  703,  the  Supreme 
Court  upheld  an  ordinance  prohibiting  washing  and  ironing  in  public 
laundries  from  ten  o'clock  at  night  until  six  in  the  morning.  The 
reasonableness  of  the  ordinance  appeared  in  the  fact  that  it  was  neces- 
sary as  a  fire  regulation  for  the  protection  of  the  city;  local  conditions 
justified  the  measure.  But  in  State  v.  Ray  no  conditions  peculiar  to 
the  town,  as  distinguished  from  the  rest  of  the  State,  made  it  neces- 
sary, for  the  sake  of  the  public  health  or  welfare,  to  interfere  with 
the  free  enjoyment  of  private  property  by  passing  an  ordinance  closing 
all  stores  at  7.30  in  the  evening.  In  determining  the  reasonableness 
of  an  ordinance  "the  court  will  have  to  regard  all  the  circumstances 
of  the  particular  city  or  corporation,  the  objects  sought  to  be  attained, 
and  the  necessity  which  exists  for  the  ordinance. "  Dillon,  Mun.  Corp. 
4th  ed.  §  327. 


Corporations — Legal  Control  within  the  Meaning  of  a 
Statute. — In  view  of  the  present-day  statutes  prohibiting  mergers  of 
competing  quasi-pubhc  corporations  an  instructive  decision  is  Chi- 
cago Union  Traction  Co.  v.  City  0/  Chicago  (111.  1902)  65  N.  E.  470. 
A  municipal  ordinance  required  the  giving  of  transfers  where  one 
street  railway  "controlled,  owned,  leased  or  operated''  another. 
An  action  for  the  penalty  imposed  being  brought  against  the  Union 
company  for  failure  to  issue  transfers  over  the  Consolidated  lines,  it 
appeared  that  the  stock  of  the  latter  was  held  in  trust  for  the  stock- 
holders of  the  former,  whose  president  was  empowered  to  designate 
the  proxies  who  should  vote  thereon.  The  corporate  existence  of 
the  Consolidated  company  was  not  surrendered,  but  the  Union  com- 
pany, through  its  president,  had  complete  domination  of  its  direc- 
torate. The  two  companies  were  operated  practically  as  one.  Under 
these  circumstances  the  defendant  was  adjudged  to  have  control  of  the 
Consolidated  company  within  the  meaning  of  the  ordinance.  Among 
the  authorities  cited  by  the  defence  that  of  Pullman  Co.  v.  Missouri 
Pacific  Ry.  Co.  (1885)  115  U.  S.  587  most  troubled  the  court  There 
the  railway  had  contracted  to  run  only  Pullman  cars  on  all  roads  it 
should  "control  by  ownership,  lease, or  otherwise."  It  had  purchased 
practically  all  the  stock  of  the  Iron  Mountain  Ry. ,  whose  line  it 
operated  as  part  of  its  own  system  through  its  elective  power  over  the 
directorate.  This,  however,  was  held  not  to  be  legal  control,  and 
hence  the  contract  was  not  applicable  to  the  Iron  Mountain  road. 
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The  only  distinguishing  principle  between  these  cases  is  one  of 
construction.  And  this  was  the  argument  most  convincingly  urged 
by  the  Illinois  Court  though,  it  must  be  confessed,  without  complete 
satisfaction  to  the  technical  mind.  The  Pullman  case  was  one  of 
contract.  Parties  are  free  to  word  an  agreement  as  they  wish.  They 
may  expressly  include  a  case  of  beneficial  ownership  in  its  operation. 
Since  they  failed  to  do  so  no  public  policy  argued  against  the  appli- 
cation of  legal  principle.  The  governing  power  of  a  corporation  is 
the  board  of  directors.  When  that  body  remains  extant  it  is  difficult 
to  see  how  there  can  be  legal  control  unless  the  board  is  at  all  times 
subject  to  the  controller's  orders.  If  one's  power  over  corporate  acts 
arises  merely  from  ability  to  select  the  directors  at  the  regular  elections 
he  does  not  have  such  legal  control  of  the  entity.  His  influence  is 
merely  persuasive.  He  has  no  legal  right  to  have  his  orders  obeyed. 
That  is  precisely  the  position  of  the  majority  stockholder.  Our  most 
frequently  quoted  work  on  corporations  has  proved  the  source  of  great 
confusion  in  the  decisions  by  saying:  "The  existence  of  a  corpora- 
tion independent  of  its  shareholders  is  a  fiction.  Its  rights  and 
duties  are  in  reality  the  rights  and  duties  of  persons  who  compose  it, 
and  not  of  an  imaginary  being."  Morawetz,  Private  Corporations, 
2nd.  ed.  §§  1,227.  It  's  utterly  destructive  in  theory  and  confusing  in 
practice  to  hold  the  majority  stockholder  for  any  purpose  to  be  the 
corporation.  See,  for  such  a  decision,  San  Diego  Gas  Co.  v.  Frame 
(Cal.  1902)  70  Pac.  295.  And  to  say  that  he  has  legal  control  of  the 
entity  is  hardly  less  erroneous. 

But  the  decision  at  issue  did  not  involve  a  contractual  obligation. 
The  question  was  as  to  the  application  of  a  legislative  enactment  im- 
posing a  public  duty.  True,  it  might  be  well  for  legislators  to  expend 
upon  the  framing  of  laws  something  of  the  acumen  which  is  exercised 
by  those  to  whom  they  are  applied.  Nevertheless  there  is  ground  for 
the  distinction  set  up  by  the  Illinois  Court.  It  urges  with"  consider- 
able strength  that  the  duty  rests  "not  merely  upon  the  technical 
owner,  but  upon  the  real  beneficial  owner."  Certainly  the  defendant 
was  that,  even  though  it  did  not  have  the  legal  control.  In  opposi- 
tion to  the  result  reached  is  Atchison  etc.  Ry.  Co.  v.  Cochran  (1890), 
43  Kan.,  225.  But  the  weight  of  authority  seems  in  its  favor,  courts 
appearing  reluctant  to  effectuate  the  theories  of  corporation  law  where 
they  discern  a  practical  evasion  of  a  public  duty,  Stockton  v.  Central 
Ry.  Co.  (1892),  50  N.J.  Eq.,  52;  id.,  50  N.  J.  Eq.,  489;  Pennsyl- 
vania!?. Co.  v.  Commonwealth  (1886),  29  Am.  &  Eng.  R.  R.  Cas.  145. 


Definitions  of  Falsi-:  Pretences  and  Cheating  in  Jury  In- 
structions.— The  inception  and  the  development  of  the  statutory 
offence  of  obtaining  money  by  false  pretences  and  the  distinction 
between  that  offence  and  the  common-law  crime  of  cheating  are  sug- 
gested by  apparently  conflicting  charges  to  juries  in  two  recent  cases, 
one  in  New  York  and  the  other  in  Delaware,  on  the  question, 
whether  or  not,  in  order  to  convict  the  accused,  it  was  necessary  to 
show  that  the  offence  was  of  a  nature,  not  only  to  deceive  the  par- 
ticular individual,  but  was  one  against  which  common  prudence  and 
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care  would  be  insufficient  to  guard.      The  People  v.  Ozboda  (1903) 
N.  Y.  Law  Jour.  Jan.  15.      State  v.  Hood  (1 90 1)  53  Atl.  437. 

There  are  two  constituent  parts  of  the  offence  of  cheating  at 
common  law;  first,  the  act  itself  must  affect  the  public;  secondly,  it 
must  be  one  against  which  common  prudence  could  not  have  guarded. 
Young  v.  Rex  (1789)  3  T.  R.  98;  1  Hawk.  P.  C.  c.  71;  Cross  v. 
Peters  (1821)  1  Greenl.,  343.  The  close  relation  of  these  two  ele- 
ments of  the  offence  appears  clearly  in  the  distinction  between  the 
offences  indictable  at  common  law  and  those  not  indictable,  made 
by  Justice  Wilmot  in  Rex  v.  Wheatley  (1761)  2  Burr.  1125.  The 
requirement  that  the  act  by  which  the  individual  was  imposed  upon 
must  be  one  which  was  or  might  be  general  in  its  operation  naturally 
gave  rise  to  the  limitation  contained  in  the  common  care  and  prudence 
branch  of  the  rule.  The  individual  who  suffered  through  his  own 
credulity  or  weakness  was  held  remitted  to  his  civil  remedy.  Com- 
monwealth v.  Warren  (1809)  6  Mass.  72;  Rex  v.  Wheatley,  (supra). 
The  difficulty  of  establishing  a  satisfactory  standard  of  mental  capacity, 
endowed  with  the  requisite  prudence  and  caution  to  shield  against 
varying  forms  of  fraud  and  the  fact  that  it  was  oftenest  the  weak  and 
credulous  individual  who  was  the  victim  of  a  pretence  which  in  no 
way  affected  the  public  at  large  are  assigned  as  the  reasons  which  led, 
at  an  early  date  to  legislation  having  in  view  the  protection  of  the 
weaker  and  more  credulous  individual.  Reg.  v.  Wickham  (1839)  10 
Ad.  &  E.  34;  Young  v.  Rex  (supra);  Bowen  v.  State  (1876)  9  Bax- 
ter (Tenn.)  45;  The  People  v.  Summers  (1898)  115  Mich.  537; 
Commonwealth  v.  Wilgus  (1826)  4  Pick.,  177;  The  People  v.  Johnson 
(1815),  12  Johns.,  292. 

The  statutes  dispensed  with  the  requirement  that  the  act  must 
affect  the  public  and  made  all  private  frauds  indictable.  The  first  of 
these  enactments  was  that  of  33  Hen.  VIII.,  c.  1,  which  made  it  an 
offence  to  cheat  with  privy  tokens,  but  did  not  affect  those  cases 
against  which  common  prudence  would  be  a  sufficient  security.  This 
was  followed  by  the  sweeping  enactment  of  30  Geo.  II.,  c.  24, 
which  added  every  kind  of  false  pretence  by  which  money,  go^ds  or 
chattels  were  obtained.  Although  the  common-law  rule  was  early 
recognized  and  applied  in  this  country  (The  People  v.  Babcock 
(1810),  7  Johns.,  200;  Commonzvealth  v.  Warren,  supra),  the  statute 
of  30  Geo.  II.,  c.  24  was  enacted  in  New  York  in  1813  (2.  R.  S.  677, 
Sec.  53;  People  v.  Stone  (1832)  9  Wend.  182),  in  Massachusetts  in 
1815  (Comm.  v.  Wilgus,  supra)  and  is  the  basis  of  such  statutes  in 
almost  all  the  States  of  the  Union.  Under  these  statutes  the  courts 
have  recognized  the  abolition  of  the  second  element  of  the  common- 
law  crime,  together  with  the  first,  by  laying  down  the  rule  that,  in 
order  to  convict,  it  is  only  necessary  to  show  such  a  fraudulent  rep- 
resentation of  fact,  past  or  existing,  by  a  person  who  knows  it  to  be 
untrue,  as  is  adapted  to  induce  the  person  to  whom  it  is  made  to  part 
with  something  of  value.  State  v.  Lynn  (Del.  1901),  51  Atl.,  878. 
The  Court  says:  "Such  false  pretences  may  consist  of  an  act,  word, 
symbol  or  token  calculated  to  deceive  another."  See  State  v.  Bowen 
supra. 

In  People  v.  Oyer  &  Term.  (1881)  83  N.  Y.  436,  at  449,  it  is  laid 
down  that  the  pretences  need  not  be  such  as  are  calculated  to  mis- 
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lead  ordinary  prudence  and  caution;  that  the  statute  is  intended  to 
protect  the  weak  and  credulous  as  well  as  the  careful  and  intelligent, 
and  since  the  materiality  and  influence  of  the  pretence  is  for  the  jury 
to  determine  from  the  evidence  {Thomas  v.  People  (1866)  34  N.  Y. 
351)  the  pretences  must  be  such  only  as  are  calculated  to  deceive, 
leaving  that  to  be  determined  from  the  circumstances  of  each  partic- 
ular case.  This  is  the  established  New  York  rule  and  has  been  ques- 
tioned in  but  two  cases  (The  People  v.  Williams  (1842)  4  Hill,  9,  and 
The  People  v.  Stetson  (1848)  4  Barb.  51),  which  held  to  the  ordinary 
care  and  prudence  rule  where  the  fraud  arose  out  of  a  transaction 
unlawful  in  itself  and  in  which  the  complainant  participated.  These 
cases,  so  far  as  they  are  in  conflict  with  the  general  rule,  have  been 
expressly  overruled  by  those  first  above  cited.  The  charge,  there- 
fore, to  the  jury  in  the  first  of  the  principal  cases  is  correct  under  the 
New  York  statute,  and  is  in  accord  with  the  interpretation  put  upon 
it  by  the  courts. 

Delaware  has  also  enacted  a  statute  against  false  pretences  (Rev. 
Code,  p.  967)  modeled  upon  30  Geo.  II,  c.  24,  and  were  it  not  for 
the  fact  that  the  old  common-law  offence  of  cheating  by  false  tokens, 
as  defined  in  the  statute  of  33  Hen.  VIII,  c.  1,  is  retained  in  that 
State  (Rev.  Code,  Del.  (1874)  c.  132,  sec.  6),  it  seems  that  the  instruc- 
tion to  the  jury  in  the  second  of  the  principal  cases  must  have  been 
error.  This  conclusion  is  fortified  by  the  case  of  State  v.  Lynn,  (Del. 
1 901)  51  Atl.  878,  where  the  same  judge,  (Lore,  Ch.  J.),  in  the  same 
court,  one  month  later,  lays  down  the  broad  general  definition  quoted 
from  that  case  above,  without  any  mention  of  the  ordinary  care  and  pru- 
dence rule,  and  the  rule  there  laid  down  (q.  v.)  would  seem  to  be 
broad  enough  to  include  such  a  case  as  the  one  under  discussion, 
i.  e.,  a  cheat  or  fraud  by  privy  token. 

The  charge  to  the  jury  in  the  Delaware  case,  stating  the  common 
law  rule,  may  be  accounted  for  by  the  fact  that  the  statute  created  a 
new  offence.  It  included  the  old,  it  is  true,  but  the  latter  is  saved  by 
the  statute  providing  that  cheating  shall  be  a  misdemeanor. 


Liability  of  Master  for  Willful  and  Wanton  Acts  of  Servant. 
— The  Supreme  Court  of  Wisconsin,  in  the  recent  case  of  Euttng  v. 
Chicago  &  N.  W.  R'y.  Co.  (1902)  92  N.  W.  358,  has  held  that  a  rail- 
road corporation  must  respond  in  damages  for  injuries  inflicted  upon 
a  child  as  a  result  of  an  engineer's  wantonly  placing  a  torpedo  upon 
the  track  and  running  over  it  with  the  object  of  frightening  the  child. 
The  court  places  the  master's  liability  on  the  ground  that  the  scope  of 
the  servant's  employment  included  the  safe  custody  of  the  explosives. 

The  liability  of  a  master  for  acts  of  his  servant  seems  originally  to 
have  been  limited  strictly  to  acts  in  execution  of  the  master's  will  : 
Southern  v.  How  (161 8)  Cro.  Jac.  468;  Kingston  v.  Booth.  (1685) 
Skinner,  228.  The  doctrine  of  implied  authority  makes  its  appear- 
ance in  Turberville  v.  Stamp  (1697)  Ld.  Raymond  264.  The  dis- 
tinction between  a  master's  liability  for  negligence  and  for  willful  or 
wanton  acts  of  his  servant  seems  to  rest  on  slight  authority.  Middle- 
ton  v.    Fowler  (1698)  Salkeld   282,   simply  says   that  no   master   is 
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chargeable  with  his  servant's  acts  save  when  they  are  authorized, 
which  would  exclude  negligent  as  well  as  willful  acts.  A  reporter's 
note  to  Jones  v.  Hart  (1698)  Salkeld  441,  appears  to  contain  the 
first  positive  enunciation  of  the  rule.  A  hundred  years  later,  in  refus- 
ing either  case  or  trespass  as  a  remedy  against  the  master  for  a  willful 
injury,  the  courts  denied,  obiter,  the  substantive  right:  Savignacy  v. 
Roome  (1794)  6  T.  R.   125;   McManusw  Crickett  (1798)  1  East   106. 

The  dicta  of  McManus  v.  Crickett  were  followed  in  England  and 
America  for  a  time:  Lyons  v.  Martin  (1838)  7  L.  J.  Q.  B.  214; 
Wright  v.  Wilcox,  (1838),  19  Wend.  343-  The  present  rule  in  Eng- 
land is,  however,  as  follows:  The  master  is  liable  for  all  torts  of  the 
servant,  whether  negligent  or  willful,  even  if  expressly  forbidden,  if 
committed  within  the  general  scope  of  the  servant's  employment  and 
for  the  master's  benefit:  Greenwood  v.  Seymour  (1861)  7  H.  &  N. 
355;  Ward  v.  Genera/  Omnibus  Company,  (1873)  4  2  L.  J.  Exch.,  265. 
The  rule  has  been  laid  down  in  many  American  jurisdictions  accord- 
ingly: Hoffman  v.  New  York  Central  Railway  (1881),  87  N.  Y.  25; 
Levis.  Brooks  (1877)  121  Mass.  501;  1.  6f  G.  N.  Ry.  Co.  v.  Cooper, 
(1895)  88  Texas  607.  The  rule  thus  laid  down  rests  the  liability 
upon  the  servant's  intention  in  acting.  If  the  tort  is  committed  with 
a  view  to  the  master's  benefit,  then,  express  commands  to  the  con- 
trary notwithstanding,  the  master  is  liable.  In  the  language  of  Tur- 
berville  v.  Stamp  {supra),  "  it  shall  be  intended  that  the  servant  had 
authority,  the  act  being  for  the  masters  benefit."  That  is,  the  lia- 
bility rests  upon  the  fiction  of  an  implied  command,  which  the  master 
is  not  permitted  to  deny. 

A  line  of  American  decisions  refuses  to  limit  the  master's  liability 
to  willful  acts  done  for  his  benefit,  where  the  servant  is  entrusted  with 
agencies  which  may  probably  become  means  of  injurv  to  third  per- 
sons. T.,  W.  &  W.  R.  R.  v.  Harmon  (1868),  47  HI.  298;  Regan 
v.  Reed  (1901)  96  III.  App.  460;  Railway  Co.  v.  Shields  (1890)  47 
Ohio  St.  387;  Texas  &  Pac.  R.  R.  v.  Scovilh;  (1894)  62  Fed.  730; 
Alsever  v.  Railroad  Co.,  (Iowa  1902)  88  N.  W.  841,  agree  with  the 
principal  case  on  this  point.  The  theory  of  these  cases  seems  to  be 
that  the  scope  of  an  employment  involving  the. use  of  dangerous  agen- 
cies includes  a  duty  of  safe  custody,  and  that  even  a  willful  perversion 
of  such  agencies  by  the  servant,  in  sport  or  malice,  to  his  own  end,  is 
not  a  sufficient  departure  from  the  scope  of  the  employment  to  ex- 
cuse the  master.     Cf.  Dixon  v.  Bell,  (1816)  5  M.  &  S.  198. 


RECENT  DECISIONS. 

Bankruptcy — Act  of  Bankruptcy — Appointment  of  Receiver.  A  part- 
nership being  insolvent,  one  of  the  partners  brought  a  bill  to  have  the 
firm  dissolved,  and  with  the  consent  of  the  other  members  procured  the 
appointment  of  a  receiver.  Held,  no  act  of  bankruptcy  had  been  com- 
mitted.    In  re  Varick  Bank  (D.  C,  S.  D.  N.  Y.  1903)  119  Fed. 

Such  a  transaction  as  occurred  here  might  have  been  considered  as 
equivalent  to  a  general  assignment,  but  the  courts  have  construed  section 
3a  very  strictly.  In  re  Gilbert  (1902)  112  Fed.  951  ;  In  re  Empire  Metal- 
lic Bedstead  Co.  (1899)  98  Fed.  981.  The  words  of  section  3a  (1)  are  so 
like  the  words  of  Statute  13  Eliz.  Chap.  5,  that  it  seems  only  such  acts 
were  meant  to  come  under  the  section  as  would  come  under  that  statute. 
Githens  v.  Shiffler  (1902)  112  Fed.  505.  A  transaction  in  the  nature  of 
the  one  above  is  generally  held  not  to  be  a  fraud  upon  creditors,  as  the 
delay  is  considered  merely  incidental.  Vaccaro  v.  Security  Bank  (1900) 
103  Fed.  436.  By  the  Amendment  of  Feb.  5,  1903,  there  would  seem  to 
be  an  act  of  bankruptcy  in  this  case. 

Constitutional  Law — Bankruptcy — State  Taxation  of  Bankrupt 
Estate.  Held,  the  funds  in  the  hands  of  a  trustee  in  bankruptcy  are 
subject  to  state  and  county  taxes  up  to  the  time  of  distribution.  In  re 
Sims  (D.  C,  W.  D.  Ga.  1902)  118  Fed.  356. 

The  decision  seems  sound,  in  view  of  the  principle  that  both  State 
and  federal  statutes  should  be  construed  as  preserving  to  the  national 
Government  and  to  the  States,  respectively,  the  necessary  powers  of  gov- 
ernment. West  River  Bridge  Co.  v.  Vix  (1848)  6  How.  507  ;  Prov. 
Bank  v.  Billings  (1830)  4  Pet.  514.  The  State  decisions  refusing  to  ex- 
tend the  federal  Internal  Revenue  Acts  to  requiring  documentary  evi- 
dence in  the  State  courts  to  be  stamped,  People  v.  Gates  (1870)  43  N.  Y. 
40,  Carpenter  v.  Snelling  (1867)  97  Mass.  452,  are  not  in  point.  There 
the  requirement  would  hinder  the  due  progress  of  causes,  whereas  the 
object  of  bankruptcy  statutes  is  an  honest  distribution  and  the  satisfac- 
tion of  all  sound  claims.  Leidigh  Carriage  Co.  v.  Stengel  (1899)  95 
Fed.  637.  It  has  been  held  that  an  action  in  the  State  courts  for  taxes 
due  up  to  the  time  of  the  commencement  of  bankruptcy  proceedings  will 
not  be  stayed,  because  taxes  do  not  constitute  provable  debts,  but  only 
claims  which  it  is  the  State's  option  to  present  to  the  bankruptcy  court. 
In  re  Duryee  (1880)  2  Fed.  68.  This  tax  could  not  have  been  presented, 
because  it  arose  subsequently  to  the  commencement  of  bankruptcy  pro- 
ceedings.    In  re  Burka  (1900)  104  Fed.  326. 

Corporations — Consolidation — Citizenship.  The  defendant,  a  corpo- 
ration, formed  by  the  consolidation  of  five  corporations  of  as  many  differ- 
ent States,  under  the  consolidating  acts  of  all  these  States,  was  sued  in 
one  of  them  by  a  citizen  thereof.  Held,  the  federal  courts  had  no  juris- 
diction on  the  ground  of  diversity  of  citizenship,  as  the  defendant  in 
each  of  these  States  was  to  be  treated  as  a  domestic  corporation.  Winn 
v.   Wabash  R.  Co.  (C.  C,  W.  D.  Mo.  1902),  118  Fed.  55. 

Several  corporations  existing  in  different  States  may  be  consolidated 
by  legislation  in  each  of  the  States;  Muller  v.  Dows  (1876)  98  U.  S.  447, 
Morawetz  on  Private  Corporations,  §  1000;  but  as  the  legislatures  of 
different  States  cannot  unite  in  joint  legislation,  the  result  cannot  be  a 
single  corporation.  A  corporation,  being  but  a  creature  of  the  law,  exists 
as  a  distinct  creature  in  each  State  of  which  the  law  gives  it  a  franchise 
to  be.  Accordingly,  though  the  incorporating  acts  may  be  the  counter- 
parts of  one  another,  there  will  be  several  distinct  entities,  existing  in  as 


RECENT  DECISIONS.  209 

many  States,  under  the  same  name,  chartered  for  the  same  purposes,  etc. 
Missouri  Pac.  Ry.  Co.  v.  Meek  (1895)  69  Fed.  753;  Quincy  Bridge  Co. 
v.  Adams  County  (1878)  88  111.  619.  But  when  the  combination  is  sued 
in  one  of  the  States,  it  should  not  be  allowed  to  say,  in  order  to  create 
federal  jurisdiction,  that  not  the  entity  in  that  State,  but  the  entity  in  one 
of  the  other  States  is  being  sued. 

Corporations — Contract  for  Office — Public  Policy.  The  defendant, 
a  stockholder  in  a  bank,  agreed  that  the  plaintiff  should  be  elected 
cashier  and  continued  in  that  capacity  for  five  years,  he  to  purchase  fifty 
shares  of  its  stock  and  the  defendant  to  repurchase  it  at  a  named  price 
whenever  the  plaintiff  ceased  to  be  cashier.  The  plaintiff  was  discharged 
after  four  years'  service.  Held,  the  contract  was  not  void  as  against 
public  policy,  there  being  no  evidence  that  it  was  not  entered  into  for 
promoting  the  interests  of  the  bank.  Bonta  v.  Gridley  (N.  Y.  1902)  77 
App.  Div.  33. 

The  court  distinguishes  the  case  from  Guernsey  v.  Cook  (1876)  120 
Mass.  501,  and  Fennessy  v.  Ross  (1896)  5  App.  Div.  342,  on  the  ground 
that  here  the  contract  had  been  partly  executed.  The  result  reached 
would  largely  destroy  the  principle  of  invalidity  for  violation  of  public 
policy.  If  the  contract  is  void  for  that  reason,  it  is  difficult  to  see  how  a 
party  can  gain  rights  through  part  performance.  This  is  the  view  of  the 
dissenting  justices,  and  finds  support  in  many  decisions.  A  contract  by 
a  stockholder  which  gives  him  any  interest  in  the  retention  of  any  partic- 
ular individual  as  an  officer,  other  than  the  welfare  of  the  corporation,  is 
considered  void  notwithstanding  any  part  performance.  Noyesv.  Marsh 
(1877)  123  Mass.  286;  Wilbur  v.  Stoepet  (1890)  82  Mich.  344;  West  v. 
Camden  (1890)  135  U.  S.  507. 

Corporations — Statutes — Intercorporate  Control.  An  ordinance  re- 
quired the  giving  of  transfers  where  one  street  railway  company  "  con- 
trolled, owned,  leased,  or  operated  '  another.  The  stock  of  the  C.  com- 
pany was  held  in  trust  for  the  stockholders  of  the  U.  company,  whose 
president  was  empowered  to  name  proxies  to  vote  thereon.  The  C. 
company  retained  corporate  existence,  but  the  two  were  operated  prac- 
tically as  one.  Held,  there  was  legal  control  within  the  meaning  of  the 
ordinance  and  the  U.  company  was  under  obligations  to  issue  transfers 
over  the  lines  of  the  C.  company.  Chicago  Union  Traction  Co.  v.  City 
of  Chicago  (111.  1902)65  N.  E.  470.     See  Notes,  p.  203. 

Criminal  Law — False  Pretences.  In  acharge  to  the  jury  in  a  trial  for 
obtaining  money  by  false  pretences — held,  it  was  not  necessary  to  show 
that  the  offence  was  one  against  which  common  prudence  and  care  would 
be  insufficient  to  guard.  The  Peoples.  Ozboda  (1903)  N.  Y.  Law  Jour. 
Jan.  15.  Contra,  State  v.  Hood  (Del.  1901)  53  Atl.  437.  See  Notes, 
p.  204. 

Criminal  Law — Perjury— Foreign  Law.  N.  Y.  Penal  Code,  §  96,  pro- 
vides that  any  one  who  swears  falsely  that  any  affidavit  subscribed  by 
him  is  true,  when  an  oath  is  required  by  law  or  may  be  lawfully  admin- 
istered, is  guilty  of  perjury.  The  president  of  a  Delaware  corporation 
was  required  by  Delaware  laws  to  make  an  affidavit  in  regard  to  the  cor- 
poration stock.  He  made  a  false  affidavit  before  a  notary  in  New  York, 
which  affidavit  was  accepted  and  filed  in  the  office  of  the  secretary  of 
state  of  Delaware.  Held,  he  was  guilty  of  perjury  in  New  York.  Peo- 
ple v.  Martin  (N.  Y.  1902)  77  App.  Div.  396. 

It  was  admitted  that  the  words  "  law  "  and  "  lawfully  "  refer  to  the 
law  of  New  York;  therefore  the  question  was  whether  the  oath  was  law- 
fully administered.  That  it  was,  follows  from  §  85  of  the  executive  law, 
which  authorizes  notaries  to  take  affidavits  and  exercise  such  powers  and 
duties  as  may  be  performed  by  notaries  by  the  laws  of  any  other  State; 
for  the  acceptance  of  the  affidavit  in  Delaware  showed  that  the  Delaware 
law  authorized  the  New  York  notary  to  administer  the  oath.  The  same 
principle  was  acted  on  in  Com.  v.  Smith  (Mass.  1865)  11  All.  243,  and  in 
Stewart  v.  Slate  (1872)  22  Oh.  St.  477. 
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Damages — Delay  in  Delivery — Carriage  bv  Sea.  Goods  were  shipped 
from  New  York  to  Algoa  Bay.  The  carrier,  without  the  consent  of  the 
shipper,  put  on  board  other  goods  that  were  contraband  of  war.  The 
ship  was  seized  by  the  British  naval  authorities  and  detained  for  some 
time  at  Cape  Town.  When  the  goods  finally  reached  their  destination, 
the  market  price  had  fallen.  Held,  the  carrier  was  liable  for  the  delay,  and 
the  measure  of  damages  was  the  difference  between  the  market  value  at 
the  time  the  goods  should  have  been  delivered  and  that  when  they  were 
delivered.  Dunn  v.  Bucknall  Bros.  [1902]  2  K.  B.  614.  See  Notes,  p.  198. 

Domestic  Relations — Alienation  of  Husband's  Affections.  In  action 
by  a  wife  against  her  husband's  parents,  an  instruction  that  if  at  the  time 
or  the  abandonment  the  husband  had  no  affection  for  the  plaintiff  she 
could  not  recover,  was  refused.  Held,  error,  the  idea  conveyed  by  the 
request  not  being  sufficiently  presented  by  the  charge  that  the  plaintiff 
must  establish  that  her  husband  was  alienated  and  induced  to  abandon 
her  by  the  active  interference  of  the  defendants.  Servis  v.  Servis  (1902) 
172  N.  Y.  438. 

The  charge  should  have  emphasized  the  point  that  parents  may  give 
money  and  sympathy  to  a  son  who  refuses  to  perform  his  marital  duties, 
so  long  as  they  are  not  inducing  him  to  neglect  those  duties.  Huling  v. 
Huling  (1889)  32  111.  App.  519.  The  instruction  refused,  however,  would 
have  been  misleading.  The  gist  of  this  action  is  the  deprivation  of  the 
"consortium,"  that  is,  the  conjugal  society,  aid,  comfort,  and  protection 
of  the  spouse.  Bennett  v.  Bennett  (1889)  116  N.  Y.  584.  If  a  third  per- 
son induce  a  husband  to  neglect  to  afford  this  "  consortium,"  which  he 
otherwise  would  have  afforded,  the  presence  or  absence  of  affection  in  an 
untechnical  sense  should  be  held  immaterial.  Direct  decision  on  the 
point  is  wanting,  but  there  are  intimations  to  this  effect  in  Prettyman  v. 
Williamson  (Del.  1898)  39  Atl.  731;  Fratiniv.  Caslani (1894)  66  Vt.  273. 

Domestic  Relations — Injury  to  Minor  Employed  Without  Parents' 
Consent.  The  defendant,  knowing  or  having  cause  to  know,  that  plain- 
tiff's son  was  a  minor,  employed  him  in  dangerous  work  without  the 
knowledge  or  consent  of  plaintiff.  The  son  was  injured.  Held,  the  de- 
fendant was  liable  to  the  plaintiff  for  the  loss  of  services  during  minority 
and  for  expenses  incurred,  even  though  the  son  had  been  guilty  of  con- 
tributory negligence.  ///.  Cent.  R.  Co.  v.  Henon  (Ky.  1902)  68  S.  W.456. 
A  parent  has  a  right  to  the  services  of  his  minor  child,  unless  the  child 
is  emancipated.  Kennedy  v.  Shea  (1872)  no  Mass.  147.  The  infringe- 
ment of  that  right  was  by  an  act  illegal  at  common  law,  and  to-day  often 
regulated  by  statute,  and  the  child's  contributory  negligence  is  no  de- 
fence. R.  R.  Co.  v.  Willis  (1885)  83  Ky.  57  ;  N.  Y.  Laws  1889,  c.  560. 
A  double  right  of  action  exists  ;  the  father  may  sue  for  loss  of  services, 
and  the  child  for  the  injury  received.  Wessel  v.  Gerkin  (1901)  36  N.  Y. 
Misc.,  221.  But  contributory  negligence  would  bar  the  child's  right  of 
action  unless  the  child  were  too  young  to  be  guilty  of  contributory  negli- 
gence. Merchant  v.  Lumber  Co.  (La.  1902)  31  So.  878;  Queen  v.  Iron  Co. 
(1895)  95  Tenn.  458. 

Equity — Good  Will — Right  to  Telephone  Number.  Defendant  sold 
her  business  and  good  will  to  plaintiffs  and  then  resumed  business  near 
by  under  the  old  name.  Heed,  defendant  might  use  the  old  name  and 
have  mail,  addressed  in  such  name,  delivered  at  the  new  place  of  busi- 
ness, but  she  was  not  entitled  to  have  her  former  telephone  number. 
Ranft  v.  Reimers  (111.  1902)  65  N.  E.  720. 

It  is  settled  law  everywhere  that  when  a  trade  or  business  is  sold  with 
the  good  will,  the  vendor,  if  he  continues  in  the  business,  cannot  pretend 
that  it  is  the  same  which  he  has  sold.  To  sell  a  magazine  and  the  good 
will  and  then  to  publish  another  as  a  continuation  of  the  old,  using  the 
same  numbering,  is  a  fraud  and  will  be  enjoined.  Hogg  v.  Kir  by  (1803) 
8  Ves.  Jr.,  214.  And  a  vendor  may  not  pretend  that  a  business  carried 
on  at  a  new  establishment  is  the  same  business  he  carried  on  before  the 
sale.    HalTs  Appeal (1869)  60  Pa.  St.  458.    See  also  Cottrell  v.  Babcock 
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(1886)  54  Conn.  122.  In  so  far  as  the  attempt  to  use  the  same  telephone 
number  was  an  act  tending  to  accomplish  such  a  deception,  it  was 
properly  enjoined. 

Evidence— Transactions  with  Decedent.  In  an  action  by  executors  to 
determine  the  rights  of  the  defendants,  the  issue  was  whether  the  tes- 
tator had  received  a  certain  fund.  If  he  had,  it  would  be  divided  among 
the  defendants,  each  of  whom  claimed  a  part  of  the  estate.  The  defend- 
ants L.  and  P.  were  sworn  as  witnesses,  and  each  offered  testimony, 
solely  on  behalf  of  the  others,  in  regard  to  conversations  with  the  decedent. 
Held,  the  testimony  was  not  inadmissible  under  £  829  N.  Y.  Code  Civ. 
Proc,  which  excludes  testimony  by  a  party  on  his  own  behalf  in  regard 
to  transactions  with  a  decedent.  Jones  v.  Thomas  (N.  Y.  1902)  76  App. 
Div.  596. 

The  evidence  was  clearly  inadmissible  under  £  399  of  the  old  code. 
Alexanders.  Dutcher  (1877)  70  N.  Y.  385.  But  the  present  section  has 
been  commonly  interpreted  as  changing  the  law.  In  this  case  the  interest 
of  each  witness  was  separate.  Each  would  have  been  competent  to  tes- 
tify in  a  separate  action  against  any  of  the  others,  and  having  such  a 
right  to  the  testimony,  the  fact  that  they  were  co-defendants  could  make 
no  difference.  Ely  v.  Clute  (1879)  19  Hun  35  ;  Hill  v.  Alvord (1879)  19 
Hun  77.  Church  v.  Howard  (1880)  79  X.  Y.  41;  and  Matter  of  Eysa- 
man  (1889)  113  N.  Y.  62  are  distinguishable  on  the  ground  that  the  inter- 
ests of  the  witnesses  were  not  severable. 

Master  and  Servant — Injury  to  Employee — Fellow  Servants.      The 

Slaintiff  was  employed  on  a  dumping  car  belonging  to  the  defendant.  A 
roken  chain  on  this  car  was  negligently  repaired  bv  another  servant  of 
the  defendant.  By  the  breaking  again  of  the  same  link  the  plaintiff  was 
injured.  Held,  the  blacksmith,  who  repaired  the  link,  was  the  fellow- 
servant  of  the  plaintiff,  hence  the  plaintiff  could  not  recover.  Buck  v. 
New  Jersey  Zinc  Co.  (Pa.  1902)  53  Atl.  740. 

The  court  satisfactorily  proves  that  the  plaintiff  and  the  blacksmith 
were  fellow-servants,  but  ignores  the  fact  that  the  defendant  was  bound 
to  provide  for  its  servants  a  safe  place  in  which  to  work.  This  is  pointed 
out  by  Mestrezat,  J.,  in  a  dissenting  opinion,  and  scarcely  needs  a  cita- 
tion of  authority  to  support  it.  Bannoti  v.  Lutz  (1893)  *58  Pa.  St.  166. 
The  defect  in  the  construction  of  the  car  caused  the  injury  to  the  plain- 
tiff, and  it  is  difficult  to  see  on  what  ground  the  defendant  was  allowed  to 
shift  to  another  the  burden  imposed  upon  it  by  law. 

Master  and  Servant — Willful  and  Wanton  Acts  <>f  Servant.  A 
railroad  engineer  placed  a  torpedo  upon  the  track,  and  then  ran  over  it 
with  the  sole  object  of  frightening  bystanders.  A  child  was  injured. 
Held,  the  railroad  company  was  liable.  Euting  v.  Chicago  &>  AT.  IV. 
Jt.  Co.  (Wis.  1902)  92  N.  W.  358.     See  Notes,  p.  '206. 

McNiciPAL  Corporations — Validity  of  Ordinance — Closing  of  Stores. 
An  incorporated  town  passed  an  ordinance  requiring  bar-rooms  and  gro- 
cery and  dry  goods  stores  to  be  closed  during  the  summer  months  at  7.30 
p.  m.  except  on  Saturdays,  and  imposed  a  penalty.  The  defendant  was 
the  owner  of  a  dry  goods  store.  Held,  the  ordinance  was  unlawful,  in  the 
absence  of  any  other  authority  than  that  "  to  make  by-laws  for  the  better 
government  ofthe  town."  Stale  v.  Ray  (N.  C.  1902)42  S.  E.  960.  See 
Notes,  p.  202. 

Negotiable  Instruments — Liability  of  One  Signing  Note  as  Trustf.e. 
By  consent  of  the  creditors  the  defendant  was  appointed  trustee  of  an 
insolvent  firm.  He  gave  a  note  signed  "  Charles  G.  Peterson,  Trustee." 
On  suit  by  the  payee,  the  evidence  tended  to  show  an  understanding 
that  he  was  not  to  be  liable  personally.  Held,  the  question  should  have 
been  left  to  the  jury.     McGowan  v.  Peterson  (1902)  173  N.  Y.  1. 

Under  £  39  of  the  Negotiable  Instruments  Law,  N.  Y.'Laws  1897,0.  612, 
one  who  adds  to  his  signature  words  indicating  that  he  signs  for  another' 
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or  in  a  representative  capacity,  is  not  liable  on  the  instrument ;  although, 
he  is  not  exempted  by  the  mere  addition  of  words  of  description,  without 
disclosing  his  principal.  This  decision  impliedly  construes  "  principal" 
broadly  enough  to  include  the  correlative  of  "  representative  capacity," 
and  then  holds  that  the  disclosure  need  not  be  on  the  face  of  the  instru- 
ment. At  common  law,  in  New  York,  an  agent  could  show  by  parol 
evidence  that  he  was  not  bound,  Brockway  v.  Allen  (1837)  17  Wend.  40, 
but  no  decision  seems  to  have  gone  so  far  when  there  was  no  actual  prin- 
cipal behind  the  person  signing.  In  Schmittler  v.  Simon  (1889)  114 
N.  Y.  176,  which  has  been  cited  for  that  proposition,  Milliard  v.  Smith 
(1895)  14  N.  Y.  Misc.  239,  the  parol  evidence  only  showed  that  the  instru- 
ment was  merely  a  draft  on  a  particular  fund. 

Pleading  and  Practice — Joinder  of  Causes  of  Action.  The  Wisconsin 
Rev.  Stats.  1878,  §  2647,  provide  that  a  plaintiff  may  unite  in  the  same 
complaint  "  causes  of  action  arising  out  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of  action."  Held,  an  action  on 
a  warranty  in  a  deed  can  be  joined  with  an  action  for  fraud.     Koepke  v. 

Winterfield  (Wis.  1902)  92  N.  W.  437. 

The  use  of  the  word  "or"  has  been  overlooked  by  the  New  York 
courts  in  construing  the  similar  provision  in  N.  Y.  Code  Civ.  Proc.  §  484, 
subd.  9.  In  Sweet  v.  Ingerson  (1856)  12  How.  Pr.  331,  and  Springstead 
v.  Lawson  (1862)  14  Abb.  Pr.  328,  the  courts  refused  to  allow  the  plaintiff 
to  join  actions  for  breach  of  warranty  and  fraudulent  representations  in 
selling  a  horse,  though  these  rights  of  action  clearly  arose  out  of  the  same 
transaction.  Pomeroy,  Code  Remedies  (3d  Ed,)  §§  473,  477  and  500;  p.  539, 
note  1.  Nor  can  the  always  pertinent  objection  that  the  two  remedies 
are  inconsistent  be  successfully  urged  in  such  a  case;  the  plaintiff  is  not 
put  to  his  election.  Pom.  Code.  Rem.  §  503,  and  note  4.  The  result  in  the 
principal  case  seems  to  accord  with  sound  sense,  though  the  reasoning 
in  the  Wisconsin  cases  is  not  very  analytical.     Alliance  Elevator  Co.  v. 

Wells  (1896)  93  Wis.  5. 

Procedure — Federal  Jurisdiction — Amount  in  Controversy.  Plain- 
tiffs asked  for  an  injunction  to  restrain  the  collection  of  an  illegal  license 
tax  imposed  by  a  city  ordinance,  amounting  to  $500,  and  enforceable  by 
the  daily  arrest  of  the  plaintiffs'  employees,  alleging  that  it  would  result 
in  serious  interference  with  their  business  and  a  direct  loss  exceeding 
$2,000.  Held,  the  amount  involved  for  jurisdictional  purposes  was  not 
alone  the  amount  of  the  tax,  but  the  value  of  the  plaintiffs'  right  to 
conduct  their  business  without  interference.  City  of  Hutchinson  et  al. 
v.  Beckham  et  al.  (C.  C.  A.,  8th  Circ. ,  1902)  118  Fed.  399. 

U.  S.  Circuit  Courts  have  not  original  jurisdiction  of  cases  in  which 
the  amount  in  controversy  is  less  than  $2,000.  25  Stats,  at  Large,  434. 
But  the  courts  have  interpreted  the  term  "amount  in  controversy" 
liberally.  Not  the  damage  suffered  by  the  nuisance,  but  the  removal  of 
it,  has  been  held  to  be  the  object  of  a  bill  brought  to  abate  the  nuisance 
and  recover  damages.  Miss.,  etc.,  R.  Co.  v.  Ward  (1862)  67  U.  S.  485. 
Not  the  profits  sought  to  be  recovered,  in  a  suit  to  restrain  the  infringe- 
ment of  a  trade-mark,  but  the  right  to  the  sole  use  of  the  trade-mark,  is  the 
determining  jurisdictional  element.  Symonds  v.  Greene  et  al.  (1886)  28 
Fed.  834.  American  Fertilizing  Co.  v.  Board  of  Agriculture  of  N.  C. 
(1890)  43  Fed.  609,  is  directly  in  line  with  the  principal  case. 

Real  Property — Excavations  on  the  Seashore— Injury  to  Neigh- 
boring Owner.  The  defendant,  owning  to  low  water  mark,  dug  sand 
from  his  beach.  This  caused  .the  sea  to  wash  sand  from  the  adjoining 
beach  into  the  excavation,  so  exposing  plaintiff's  land  to  the  action  of 
the  waves.  Held,  defendant  should  be  enjoined;  the  owner  of  land 
which  forms  a  natural  barrier  to  a  water  course  or  to  the  sea,  must  not 
so  use  it  as  to  expose  the  land  of  neighbors  to  injury  from  the  action  of 
the  water.     Murray  v.  Pannaci  (N.  J.  1902)  53  Atl.  595. 

The  case  follows  dicta  of  Shaw,  C.  J.  in  Com.  v.  Alger  (1851)  7 
Cush.  53,  87,  and  the  decision  on  an  analogous  state  of  facts  in  Mears  v. 
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Dole  (1883)  135  Mass.  508.  In  England  in  Attv.  Gen.  v.  Tomline  (1879) 
12  Ch.  Div.  214,  an  injunction  to  protect  public  land  was  granted  on  the 
theory  that  it  was  a  prerogative  or  the  Crown  to  protect  the  realm  from 
the  invasion  of  the  sea,  but  it  was  intimated  that  a  private  landholder 
would  have  no  right  of  action.  The  American  doctrine  seems  the  better. 
The  bare  fact  that  an  owner  is  making  an  ordinary  use  of  his  property, 
should  not  protect  him  in  injuring  another's  land  by  directly  or  indirectly 
removing  a  natural  barrier  against  such  a  force  as  the  waves  of  the  sea, 
or  the  current  of  a  river. 

Real  Property — Lateral  Support — Termination  of  Easement.  The 
plaintiff  owned  half  of  a  double  house  and  had  an  easement  of  lateral 
support  in  the  other  half,  which  was  owned  by  the  defendant.  By  order 
of  the  board  of  health  the  defendant  tore  down  his  half  of  the  house. 
Held,  the  defendant  was  not  liable,  as  destruction  of  his  half  of  the  house 
terminated  the  plaintiff's  easement.  McKenna  v.  Eaton  (Mass.  1902)  65 
N.  E.  382. 

The  easement  of  lateral  support  in  a  building,  as  in  a  party-wall, 
being  in  the  structure  itself,  is  not  intended  to  outlast  that  structure. 
Pierce  v.  Dyer  (1872)  109  Mass.  374;  Heartt  v.  Kruger  (1890)  121  N.  Y. 
386.  The  owner  of  the  wall  or  building  is  under  no  duty  to  repair,  and  if 
it  has  fallen  into  hopeless  disrepair,  he  may  even  remove  it.  Partridge 
v.  Gilbert  (1857)  15  N.  Y.  601.  Destruction  by  decay  or  by  the  elements 
terminates  such  an  easement  Sherred  v.  Cisco  (N.  Y.  i8si)4Sandf. 
480.  Violence  of  war  or  action  of  public  authority  would  naturally  have 
the  same  effect.  That  the  defendant  performed  the  actual  work  of 
removal  seems  immaterial  so  long  as  he  did  it  in  obedience  to  the  valid 
order  of  the  board  of  health.  If  for  the  public  safety  the  public  authori- 
ties can  destroy  the  right  of  ownership  in  a  house,  it  would  seem  they 
can  destroy  an  easement  therein. 

Real  Property — Public  Rights — Right  to  Keep  Oysters  on  the  Fore- 
shore. The  defendant  stored  oysters  which  he  had  brought  from  another 
locality,  at  a  place  on  the  foreshore  of  which  the  plaintiff  was  the  lessee. 
The  purpose  was  to  cleanse  and  fatten  them.  Held,  there  is  no  public 
right  of  keeping  oysters  on  the  foreshore  as  private  property,  and  if  the 
defendant  stored  them  with  the  purpose  of  excluding  other  people,  he 
was  a  trespasser  on  the  plaintiff.     Corporation  of  1 '  ruro  v.  Rowe,  [1902] 

2  K.  B.  709. 

In  America  it  is  held  that  an  individual  may  have  an  oyster  bed  in 
public  waters,  and  that  one  who  takes  the  oysters  from  it  is  liable  civilly 
in  tort,  Fleet  v.  Hegeman  (1835)  14  Wend.  42,  or  criminally  for  larceny, 
State  v.  Taylor  (1858),  27  N.  J.  L.  117.  A  lessee  of  the  foreshore  would 
take  subject  to  the  right.  It  would  seem,  therefore,  that  the  principal 
case  would  not  be  law  in  America. 

Real  Property — Remainders.  A  testator  limited  to  one  of  his  sons 
an  estate  for  life,  remainder  to  any  surviving  child  of  the  life  tenant, 
and  in  default  thereof,  to  such  tenant's  brothers  and  sisters.  At  the 
death  of  the  testator  the  life  tenant  was  without  issue.  Held,  each  of 
the  brothers  and  sisters  became  seized  of  a  vested  remainder,  subject 
to  being  divested  by  the  birth  of  a  child  to  the  life  tenant.  Boatman  et 
al.  v.  Boatman  (111.  1902)  65  N.  E.  81. 

Loddington  v.  Kime  (1697)  1  Ld.  Raym.  203,  s.  c.  1  Salk.  224,  estab- 
lished the  rule  that  after  a  contingent  remainder  in  fee  no  vested 
remainder  can  be  limited.  Fearne  Cont.  Rem.  225  and  2  Washburn  Real 
Prop.  (6th  ed.)  §§  1566,  1575,  favor  the  rule  ;  and  though  Leake  Real 
Prop.  338  note  (d)  doubts  it,  the  case  he  cites,  Egerton  v.  Massey  (1857) 

3  C.  B.  n.  s.  338,  supports  the  rule.  The  principal  case  cites  no  authority 
in  support  of  its  position.  A  vested  remainder  may  be  limited  after  a 
contingent  remainder,  provided  the  latter  is  not  a  remainder  in  fee. 
Fearne  225.  In  the  principal  case  there  is  a  condition  precedent  to  the 
vesting  of  the  remainder  in  the  brothers  and  sisters,  namely,  that  the 
first  contingent  remainder  in  fee  shall  never  vest. 
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Statutes — Fraudulent  Use  of  Mails— Power  of  Postmaster-General. 
U.  S.  Revised  Statutes,  §  3929,  provide  that  the  Postmaster-General 
may,  "  upon  evidence  satisfactory  to  him"  that  any  persons  are  engaged 
in  conducting  any  fraudulent  scheme  for  obtaining  money,  instruct  post- 
masters to  return  letters  sent  to  them.  The  plaintiffs  carried  on  the 
business  of  magnetic  healing  based,  they  said,  on  the  influence  of  mind 
over  body.  To  a  bill  filed  to  enjoin  a  postmaster  from  acting  under  the 
statute  the  defendant  demurred.  Held,  as  the  facts  averred  in  the  bill 
were  admitted,  the  business  of  magnetic  healing  cannot  be  presumed  to 
be  fraudulent,  as  that  is  a  mere  matter  of  opinion.  Am.  School  of 
Magnetic  Healing  v.  Mc Annuity  (1902)  23  Sup.  Ct.  Rep.  33. 

In  a  case  in  Missouri,  Weltmer  v.  Bishop  (1902)  71  N.  W.  167,  faith 
healers  were  refused  a  recovery  in  an  action  for  libel  where  the  defendant 
proved  fraud.  The  principal  case  is  important  in  limiting  the  authority 
of  the  Postmaster-General  to  this  extent :  Where  an  act  constitutes  a 
fraud  he  may  act  "  on  evidence  satisfactory  to  him  ";  but  where  reason- 
able men  may  differ  as  to  the  falsity  of  the  representations,  then,  says 
the  court,  it  was  not  the  legislative  intent  that  the  Postmaster-General 
should  exercise  the  power  upon  a  mere  matter  of  opinion. 

Suretyship— Rights  of  a  Mortgagor  as  Surety— Notice  to  Creditor 
to  Sue.  A  mortgagor  conveyed  the  premises  to  a  grantee  who  did  not 
assume  payment  of  the  mortgage.  On  the  maturity  of  the  mortgage,  the 
mortgagor  gave  notice  to  the  mortgagee  to  foreclose.  The  mortgagee 
neglected  to  foreclose  for  a  year  and  a  half,  during  which  time  he  per- 
mitted taxes,  water  rates  and  interest  to  accumulate,  and  also  permitted 
the  grantee  of  the  premises  to  receive  the  rents.  Held,  on  application 
for  a  deficiency  judgment  against  the  mortgagor,  he  should  be  allowed 
(Van  Brunt,  P.  J.,  and  Patterson,  J.,  dissenting)  such  sums  as  should 
equal  the  value  of  such  taxes,  water  rates  and  interest,  in  so  far  as  the 
failure  to  pay  or  collect  them  was  due  to  the  mortgagee's  delay ;  but 
nothing  (Hatch  and  Laughlin,  JJ.,  dissenting)  for  the  rents.  Gottschalk 
v.  Jungmann  (1903)  79  N.  Y.  Supp.  551.     See  Notes,  p.  199. 

Torts — Joint  Wrongdoers — Satisfaction.  The  plaintiff  recovered  a 
judgment  against  one  of  two  joint  wrongdoers  and  brought  this  action 
against  the  other.  The  first  defendant  voluntarily  paid  the  amount  of 
the  judgment  to  the  clerk,  and  this  defendant  pleaded  such  fact.  Held, 
the  plaintiff  could  not  thus  be  deprived  of  his  election  and  might  disregard 
the  payment  by  the  first  defendant.  McDonald  v.  Nuge?i  (la.  1902)  92 
N.  W.  675. 

Under  the  American  rule,  as  judgment  is  no  bar  until  satisfied,  a 
plaintiff  can  recover  separate  judgments  against  joint  wrongdoers  and 
elect  against  whom  he  will  enforce  satisfaction.  This  decision  logically 
defines  satisfaction  to  be  such  as  shall  be  accepted  by  the  judgment 
creditor.  Otherwise  the  election  'would  rest  with  the  defendants.  In 
Blann  v.  Crocheron  (1852)  20  Ala.  320,  the  court  suggests  that  if  such 
voluntary  payment  would  operate  as  a  satisfaction,  the  one  against 
whom  a  smaller  judgment  had  been  obtained  could  pay  the  clerk  and 
free  the  others  against  whom  larger  judgments  might  be  recovered. 
Indeed,  in  any  civil  action  a  payment  to  the  clerk,  not  specially  author- 
ized, will  not  satisfy  a  judgment ;  he  is  not  agent  of  the  judgment  cred- 
itor to  receive.  Seymore  v.  Haines  (1882)  104  111.  557.  Nor  is  the  receipt 
of  the  clerk  admissible  as  evidence  to  show  satisfaction.  Matusevitz  v. 
Hughes  (Mont.  1902)  68  Pac.  467. 
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A  Treatise  on  the  Law  of  Intercorporate  Relations. — By 
Walter  Chad  wick  Noyes.  Boston.  Little,  Brown  &  Co.  1902. 
pp.  xlviii,  703. 

The  reviewer's  estimate  of  this  work  can  best  be  measured  by 
stating  his  reaction  from  a  strong  prejudice  against  the  book,  for  the 
reading  of  it  was  begun  with  anything  but  a  predisposition  in  its 
favor.  The  reviewer  starts  with  the  strong  and  somewhat  combative 
belief  that  most  of  the  so-called  treatises  on  law  published  in  recent 
years  have  no  value.  Through  haste  in  preparation  and  looseness 
of  thought  they  tend  to  promote  confusion  rather  than  clearness,  and 
have  no  usefulness  except  as  partial  digests  of  the  law  reports.  For 
this  purpose  they  are  usually  ill-arranged,  and  three  criticisms  occur 
strikingly  to  anyone  reading  them.  First,  most  text  books  would  be 
better  digests  if  they  were  designed  primarily  for  the  latter  purpose; 
more  attention  should  be  paid  to  collating  authorities  and  less  to 
diffusing  the  author's  views  and  comments,  for  the  law  is  declared  by 
courts  and  not  by  the  text-book  writers.  Second,  few  text  books 
would  lose  anything  of  value  through  being  so  abridged.  Third,  the 
law  reports  are  already  so  voluminous,  that  no  one  should  attempt 
to  add  to  the  mass  of  legal  writings  unless  he  has  some  distinct  con- 
tribution to  make  to  the  philosophy  of  law,  and  has  the  time  to 
make  it.  Too  often  the  courts  themselves  fall  into  the  text-book 
habit  and  substitute  lengthy  opinions  or  treatises  for  decisions.  In 
view  of  the  constant  increase  in  the  number  of  official  reports,  the 
aim  of  legal  writers  should  be  a  systematic  arrangement  and  simpli- 
fication of  precedents  rather  than  any  unnecessary  enlargement  of 
the  volume  of  legal  literature. 

To  one  holding  these  views,  the  preface  to  Judge  Noyes'  work 
on  Intercorporate  Relations  does  not  commend  the  book.  He  tells 
us  that  it  has  been  "prepared  amid  the  distractions  incident  to  the 
performance  of  other  duties,"  and  he  warns  us  that  "the  conclusions 
may  not  always  follow  from  the  premises  and  the  theories  may  have 
no  foundation  at  all.''  Such  deprecation  is  often  to  be  found  at  the 
beginning  of  a  book,  and  is  usually  not  intended  to  be  taken  literally. 
But  it  is  frequently  the  exact  truth,  and  where  it  is  true  the  book 
might  better  remain  unpublished,  at  least  until  the  author  has  time 
to  remedy  such  defects.  In  the  present  instance,  however,  the 
author's  apology  is  not  a  fair  criticism.  Judge  Noyes'  book  is 
marked  throughout  by  logical  analysis,  clear  reasoning  and  scholarly 
preparation.  If  his  conclusions  are  not  always  true  it  is  because  the 
subject  is  new  and  untried.  Some  of  the  premises  may  be  deficient, 
but  there  is  no  lack  of  care  in  reasoning.  The  noteworthy  feature 
of  the  book,  which  distinguishes  it  from  ordinary  text  books  of  law, 
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is  the  accuracy  with  which  it  adheres  to  a  logical  plan  and  a  high 
standard  of  clearness  and  conciseness.  It  is  to  be  commended,  also, 
for  the  care  and  discrimination  and  completeness  with  which  it 
gathers  and  sets  forth  the  significant  decisions  of  the  courts,  and  the 
constitutional  and  statutory  provisions  of  our  many  different  jurisdic- 
tions relating  to  this  important  and  unsettled  branch  of  the  law. 

The  theorem  of  the  book  is,  that  while  for  some  purposes  a 
corporation  may  be  regarded  as  an  artificial  person,  and  while  its 
relations  to  other  corporations  as  persons  are  in  substance  the  same 
as  the  relations  of  natural  persons,  yet  corporations  are  something 
other  than  persons,  and  their  relations  to  each  other  as  corporations 
are  essentially  different  from  any  other  relations  known  to  the  law. 
Holding  constantly  to  this  distinction,  the  author  discusses  with  un- 
usual simplicity  the  various  methods  that  have  been  employed  by 
corporations  in  recent  years  to  effect  a  concentration  of  their  capital 
and  resources.  By  his  strict  attention  to  the  subject  he  has  chosen 
to  treat  by  his  analysis,  and  accurate  definition,  and  in  general  by  his 
clear  thinking  and  plain  expression,  he  has  condensed  into  a  con- 
venient volume  of  700  pages  a  valuable  and  deeply  interesting  expo- 
sition of  the  rights  of  corporations  to  join  forces,  of  the  restraints  and 
limitations  imposed  bylaw  upon  such  joinder,  and  of  the  consequences 
that  follow  from  it. 

For  the  purpose  of  clearness  the  book  classifies  the  various 
methods  or  processes  of  concentration  under  five  heads.  Part  I  has 
to  do  with  "Consolidations."  This  term  includes  mergers  and  other 
unions  that  change  the  corporate  existence  of  some  or  all  of  the  con- 
stituent companies,  and  that  result,  except  in  the  case  of  interstate 
consolidations,  in  a  single  corporate  entity.  Part  II  deals  with  the 
unions  of  corporate  property  and  franchises  through  purchase,  as  dis- 
tinguished from  the  actual  union  of  the  corporations  themselves.  Part 
III  treats  similarly  of  the  concentration  of  control  through  the  hold- 
ing by  one  corporation  of  another's  stock  ;  and  Part  V  discusses 
"Combinations."  Under  the  latter  head  are  included  all  unions  of 
corporations  not  amounting  to  consolidations.  Owing  to  the  differ- 
ences of  the  origin  and  method  in  these  various  processes  of  concen- 
tration, and  owing  to  the  differences  in  the  kinds  of  corporations  to 
which  they  are  applicable,  each  is  subject  to  different  restrictions,  and 
different  rules  of  law  are  applicable  to  each.  Under  each  head  are 
treated  briefly  and  distinctly  the  rights  of  corporations  to  effect  that 
kind  of  concentration  ;  the  legal  checks,  whether  of  public  policy  or 
constitutional  or  statutory  enactment,  imposed  upon  such  concentra- 
tion ;  and  the  powers  and  obligations  and  limitations  consequent  upon 
the  concentration. 

Naturally  Part  I  has  to  do  mostly  with  railroads,  and  contains  a 
valuable  exposition  of  the  law  of  railway  consolidations,  and  a  suc- 
cinct summary  of  the  American  statutes  dealing  with  that  kind  of 
consolidation.  Parts  II  and  III  also  devote  special,  though  by  no 
means  exclusive,  attention  to  railroad  law,  and  Part  III  has  a  chapter 
on  trackage  agreements. 

Nearly  one-third  of  the  book  is  given  to  the  subject  of  "Combina- 
tions" in  Part  V.  In  defining  the  nature  of  combinations  the  author 
traces  the  development  of  the  "trust"  as  an  attempt  to  obviate  the 


BOOK  REVIEWS.  217 

legal  objections  raised  against  the  early  associations  and  pooling 
agreements  ;  and  the  later  development  of  the  modern  holding  cor- 
poration to  meet  the  difficulties  encountered  by  the  trusts.  After 
discussing  the  manner  in  which  the  various  kinds  of  combinations  are 
effected  by  the  principles  of  corporation  law,  he  proceeds  successively 
to  consider  the  bearing  of  the  common  law  and  of  public  policy  on 
combinations,  and  the  bearing  of  Federal  and  State  Legislation. 
Especial  attention  is  given  to  formulating  the  principles  of  public 
policy  applicable  to  combinations,  and  the  author  has  done  original 
and  valuable  work  in  reducing  the  great  variety  of  decisions  on  this 
point  to  some  consistency  and  system.  The  book  at  no  point  departs 
from  a  thoroughly  impartial  consideration  of'its  subject ;  but  it  holds 
unhesitatingly  to  the  view  that  combinations  of  corporations  may  be 
against  public  policy  and  therefore  illegal,  even  though  not  amounting 
to  a  conspiracy. 

From  the  nature  of  the  case,  Part  V,  dealing  with  combinations, 
has  principally  to  do  with  industrial  corporations,  and  involves  most 
of  the  large  industrial  syndicates.  This  part  of  the  book  should  be 
of  much  interest  to  students  of  political  economy.  The  whole  work, 
in  fact,  might  be  studied  with  profit  by  economists,  although  it  is 
always  legal  rather  than  political.  It  does  not  concern  itself  with 
speculation  as  to  new  legislation — remedies  for  real  or  fancied  evils 
in  the  present  economic  system — but  is  a  scholarly  lawyer's  statement 
of  the  law  as  he  finds  it. 

Elements  of  the  Law  of  Real  Property,  with  Leading  and 
Illustrative  Cases.  By  Grant  Newell.  Chicago  :  T.  H.  Flood  & 
Co.      1902.     pp.  xii,  438. 

There  is  so  much  that  is  good  about  this  little  volume  that  it 
must  be  accorded  a  friendly  welcome,  even  though  our  approval  of 
it  be  qualified  by  criticism  and  vexation  of  spirit.  It  is,  in  the  first 
place,  that  rare  thing  in  legal  literature — a  real  student's  book,  and 
not  a  practitioner's  book  cut  down  to  student  proportions.  That  is 
to  say,  it  is  not  a  pretentious  treatise,  setting  forth  the  entire  law  of 
real  property  in  all  its  vast  proportions — a  task  which  would  scarcely 
be  attempted  in  the  250  pages  of  the  text  of  this  work  ;  nor  is  it  one 
of  the  numerous  brood  of  digests  which  masquerade  under  the  name 
of  text-books  and  bring  to  the  student  only  confusion  of  mind  and 
discouragement  of  spirit.  It  is,  in  fact,  what  it  purports  to  be — a 
plain,  simple  and  orderly  presentation  of  the  elements  of  real  prop- 
erty law,  in  which  what  the  author  calls  "the  foundation  prin- 
ciples of  an  intricate  subject,"  are  expounded  with  skill  and  discre- 
tion, in  a  pleasing  style,  with  abundant  explanation  and  illustration. 
Standing  alone,  the  value  of  such  a  work  to  the  student  might  be 
questioned.  But  it  is  not  intended  to  stand  alone.  It  must  be 
judged  by  its  function,  which  is  that  of  a  supplementary  reader,  "a 
guide  to  the  student  and  an  assistant  to  the  instructor."  Thus  re- 
garded, it  is  well-conceived  and,  in  the  main,  well  executed. 

It  is  in  the  detail  of  its  execution  that  the  work  lays  itself  open 
to  criticism.  Indeed,  in  confessing  his  obligation  to  "  Blackstone, 
Cruise,  Williams,  Washburn  and  Kent,"  the  author  suggests  his 
limitations  and  explains  the  defects  of  the  book.      For  it  is  not  only 
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"in  the  broad  lines  "  that  he  has  "closely  followed  "  those  authors, 
but  in  much  of  the  detailed  exposition  of  his  theme.  Thus,  if  he  had 
taken  Pollock  and  Maitland's  great  work  as  his  authority,  instead  of 
Blackstone  and  Bacon,  he  would  hardly  have  made  his  confident  at- 
tribution of  the  system  of  uses  to  the  civil  law  (§  324),  nor  if  he  had 
had  the  fear  of  Digby  before  his  eyes  would  he  have  adhered  to  the 
naive  view  of  the  Conqueror  as  bringing  the  feudal  system  ready- 
made  with  him  from  Normandy  (§  4,  33—35).  It  is  to  Cruise  that  we 
are  indebted  for  the  bold  statement  that  the  feud,  originally  dependent 
on  the  will  of  the  lord,  "came  to  be  for  a  year,  afterwards  for  life, 
and  finally  inheritable"  (§31),  but  our  author  furnishes  us  with  no 
clue  to  the  authority  for  his  curious  definitions  of  free  tenure  (§  35) 
and  tenant  in  capite  (§  36)  (the  latter  signifying  "a  chief  tenant,"  i.  e., 
anyone  "holding  lands  either  by  knight's  service  or  in  socage"), 
and  for  his  classification  of  modern    contract   rents    as  rents  service 

(§435)- 

Indeed,  the  inaccuracies  of  the  book  are  so  numerous  as  to  seri- 
ously impair  its  value  for  the  student.  The  statement  that  dower  by 
the  common  law  was  abolished  along  with  military  tenures  (§  148)  is 
probably  an  inadvertence,  and  the  repeated  blunder,  ex  assensa  pairis, 
for  assensu,  and  ad  ostium  ecclesia,  for  ecclesice  (§§  148,  150,  151)  may 
be  visited  upon  the  proof-reader ;  but  the  author  can  hardly  disclaim 
responsibility  for  his  mysterious  definition  of  "good  consideration" 
as  such  as  "is  sufficient  to  pass  title  as  between  the  parties  to  the 
deed,  but  not  as  against  strangers  thereto,"  while  "a  valuable  con- 
sideration is  effectual  for  all  purposes"  (§  68);  for  his  statement  that 
"a  written  lease,  even  if  under  seal,  may  be  surrendered  by  parol  or  by 
an  agreement,  either  express  or  inferable  from  the  conduct  of  the  par- 
ties "  (§  194);  or  for  his  off-hand  settlement  of  a  vexed  question  in  the 
declaration  that  a  fee  simple  "may  be  rendered  defeasible  on  the 
happening  of  some  future  event  "  (§  69).  These  examples  have  been 
taken  at  random,  but  similar  illustrations  of  the  superficiality  of  this 
treatment  "of  an  intricate  subject"  can  be  found  on  nearly  every 
page  of  the  book.  With  all  of  its  excellent  qualities,  the  work  in  its 
present  form  is  an  unsafe  guide  to  the  student  for  whom  it  is  intended, 
and  should  be  thoroughly  revised  before  it  is  put  into  his  hands. 

It  should  be  added  that  the  illustrative  cases  (there  are  not  many 
"  leading"  cases  among  them),  thirty-nine  in  number,  which  occupy 
172  pages  of  the  book,  are  in  general  well  selected,  and  add  materi- 
ally to  the  interest  and  value  of  the  book  as  a  manual  for  students. 

Elements  of  the  Law  of  Bailments  and  Carriers.  By  Philip 
T.  Van  Zile.     Chicago:  Callaghan  &  Co.      1902.     pp.  lvii,  785. 

This  work  is  too  elaborate  for  a  digest  and  not  comprehensive 
enough  for  a  treatise.  Its  chief  merit,  however,  is  due  to  the  fact 
that  it  comprises,  within  the  limits  of  a  single  volume,  a  statement 
not  only  of  the  general  law  of  bailments,  but  of  the  law  of  pledge, 
innkeepers  and  common  carriers.  With  the  advantage  of  com- 
parative brevity  is  combined  a  classification  and  arrangement  of  sub- 
ject-matter in  most  respects  commendable.  Unless  these  features 
of  the  work  justify  its  publication  its  claim  to  space  upon  the  shelves 
of  professional  libraries,  already  groaning  under  a  burden  of  indifferent 
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or  positively  worthless  law  books,  is  not  apparent.  At  the  best  the 
book  is  elementary  ;  never  profound,  and  at  times  it  barely  rises 
above  the  rudimentary.  Its  style  is  variable,  being  sometimes  clear 
and  logical,  but  more  often  verbose  and  involved.  The  occasional 
digressions  of  the  author  to  topics  having  little  or  nothing  to  do  with 
the  subject,  as  witness  in  Sec.  1 17,  his  discussion  of  the  magnitude  of 
business  interests  involving  'locatio  and  conductio  bailments,  and  in 
Sec.  244  his  five-page  examination  of  the  question  of  what  is  value  in 
the  transfer  of  negotiable  paper,  add  nothing  to  the  value  of  a  work 
devoted  to  the  subject  of  bailments  and  carriers,  and  appropriate 
space  which  could  be  used  to  better  advantage.  In  short,  a  careful 
examination  of  the  book  fails  to  disclose  wherein  the  author  has  in 
any  important  particular  improved  upon  standard  works  like  Schouler 
or  Hutchinson,  or  raised  his  work  above  the  level  of  the  flood  of  law 
books  which  is  being  poured  upon  us  in  this  era  of  rapid  but  indiffer- 
ent bookmaking. 

A  Code  of  Negligence.  By  John  Brooks  Leavitt.  Albany: 
Matthew  Bender.      1903.      pp.  xlviii,  802. 

The  codification  attempted  in  this  book  is  confined  to  the  de- 
cisions of  the  court  of  last  resort  in  a  single  State.  Not  the  entire 
law  of  negligence,  as  that  has  been  developed  by  judges  and  writers 
in  England  and  the  United  States,  is  here  presented,  but  those  points 
only  which  have  been  directly  in  issue  and  actually  adjudicated  in 
the  Court  of  Errors  and  the  Court  of  Appeals  of  New  York.  One 
would  expect  it  to  be  a  fragmentary  code,  and  it  is,  reminding  the 
reader  of  Sir  Frederick  Pollock's  famous  description  of  the  uncodified 
law  of  England.  It  "presents  to  the  legal  mind's  eye  a  view  not 
unlike  the  visible  fabric  of  the  Law  Courts  a  year  or  two  ago — here 
pinnacles  receiving  the  last  touch,  there  walls  only  rising  from  the 
ground.  And,  what  is  still  more  curious,  the  gaps  are  by  no  means 
confined  to  the  places  where  one  would  expect  them.  An  admirer  of 
case-law  as  opposed  to  systematic  legislation  might  prophesy  before- 
hand that  the  natural  growth  of  lawsuits  in  the  commonwealth  would 
be  accompanied  by  a  process  of  natural  selection,  whereby  just  those 
points  would  arise  for  decision  which  the  convenience  of  the  public 
then  and  there  required  to  be  decided.  *  *  *  It  is  quite  certain 
that  these  expectations  are  not  fulfilled.  All  kinds  of  curious  little 
questions  receive  elaborate  answers,  while  great  ones  remain  in  a  pro- 
voking state  of  uncertainty." 

To  present  a  book  as  a  code  of  negligence  which  is  and  must  be 
full  of  gaps  at  important  points  does  not  commend  itself  to  us  as  an 
ideal  performance.  And  yet  such  a  book  has  its  advantages  for  the 
busy  practitioner  at  the  New  York  State  bar.  It  saves  him  the  neces- 
sity of  reading  a  multitude  of  cases  containing  only  dicta,  and  it  is 
much  more  compact  and  complete  than  the  general  digest.  A  vast 
amount  of  careful  work  seems  to  have  been  expended  on  the  volume. 
Its  labor-saving  devices  are  many  and  ingenious.  In  the  first  part, 
we  have  a  codification  of  general  principles,  under  each  division  of 
which  all  the  rulings  of  the  Court  of  Errors  and  Court  of  Appeals  are 
given,  with  reference  foot-notes  to  all  corresponding  cases  in  the  vari- 
ous  Appellate    Divisions.      In  the  second   part   is  presented  a  con- 
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densed  statement  of  the  material  facts  of  the  various  cases  from  the 
court  of  last  resort  cited  in  part  first.  The  third  part  contains  a 
classification  of  cases  under  a  multitude  of  headings,  such  as  Ani- 
mals, Assaults,  Caving  In,  Coal  Holes,  and  the  like ;  also  a  classifica- 
tion of  verdicts  for  bodily  injuries,  with  the  sum  awarded  in  each  case. 

Manual  of  French  Law  and  Commercial  Information.  By  H. 
Cleveland  Coxe.  Paris  and  New  York:  Brentanos;  London:  Simp- 
kin,  Marshall,  Hamilton,  Kent  &  Co.,  1902.     pp.  viii,  292. 

In  his  preface  the  editor  describes  this  volume  as  "  a  compendium 
of  the  salient  points  in  the  law  of  France,  taken  from  the  French 
Codes  and  the  Laws  in  vogue  in  France  at  the  present  day,  together 
with  special  articles  by  experts  on  subjects  of  particular  interest  to 
American  and  English  business  men,  travelers,  and  persons  having 
business  and  social  relations  with  France,  students  and  literary 
persons  desiring  a  handy  book  for  reference."  He  also  informs  us  that 
it  was  written  principally  for  laymen,  and  yet  he  expresses  the  hope 
that  it  may  be  of  interest  and  utility  to  the  legal  profession. 

After  a  careful  examination  of  the  work,  we  are  satisfied  that  it 
ought  not  to  be  classed  as  a  law  book.  Many  of  the  articles  have  no 
legal  character  whatever.  Witness  the  following:  "Death, 
Period  of  Mourning.  The  following  are  the  customary  periods 
for  wearing  full  mourning  in  Paris:  Widower  or  widow,  one  year; 
father,  mother,  father-in-law  or  mother-in-law,  nine  months;  child, 
son-in-law,  daughter-in  law,  grand  parents,  brother,  sister,  brother- 
in-law,  sister-in-law,  six  months.  Half  mourning  is  worn  as  follows: 
Widower,  widow,  nine  months;  father,  mother,  father-in-law  mother- 
in-law,  six  months,  other  members  of  the  family  three  months."  In 
the  treatment  of  other  topics  there  is  a  considerable  admixture  of 
legal  rules,  principles  and  phraseology,  but  throughout  the  volume 
as  a  whole  law  is  in  a  state  of  high  dilution.  Two  pages  are  devoted 
to  "dressmakers"  and  six  and  one-half  lines  to  "sales."  The 
article  on  "drunkenness"  opens  with  the  statement  that  so  rare  is 
drunkenness  in  France  that  legislation  on  the  subject  is  rather 
meagre."  Certainly  the  references  in  the  article  to  legal  rules  are 
meagre  in  the  extreme 

If  one  examined  the  book,  however,  not  as  a  manual  of  law  but  as 
a  compendium  of  miscellaneous  and  interesting  information,  flavored 
with  law,  he  will  find  it  very  satisfactory.  The  trouble  and  expense 
that  one  makes  his  friends  by  inconsiderately  dying  in  a  hotel  are 
clearly  set  forth  under  the  head  of  "Death  In  A  Hotel."  Much 
good  advice,  but  very  little  law,  is  served  up  to  the  reader  in  con- 
nection with  "Letters  of  Credit,"  while  "Finance  and  Banking  in 
France"  contains  considerable  history,  a  variety  of  instructive  statis- 
tics, and  many  useful  business  hints.  An  account  of  the  "  Metric 
System "  is  supplemented  with  tables  for  the  conversion  of  metric 
weights  and  measures  into  customary  United  States  equivalents,  and 
the  revenues,  which  would  often  prove  valuable  to  an  American 
sojourner  in  France. 

As  the  topics  are  arranged  in  alphabetical  order,  and  cross- 
references  are  freely  indulged  in,  it  is  a  book  of  easy  reference,  even 
without  a  table  of  contents  or  an  index.  The  printing,  binding  and 
general  appearance  of  the  volume  are  beyond  criticism. 
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THE  NORTHERN  SECURITIES  CASES. 

PART  II. 

THE    WASHINGTON    SUIT. 

32.  The  State  of  Washington  has  filed  a  bill  in  the  Su- 
preme Court  of  the  United  States  against  the  Northern 
Securities  Company  and  the  Great  Northern,  and  Northern 
Pacific  Railways,  charging  them  with  conspiracy  and  the 
making  of  an  illegal  agreement.     The  bill  recites  : 

"  That  the  purpose  of  said  agreement  and  unlawful  conspiracy  and  of 
the  parties  thereto,  was  the  creation  of  a  trust,  or  the  formation  of  a  com- 
bination by  which  a  monopoly  of  railway  traffic  in  the  State  of  Washington 
and  elsewhere,  would  be  perfected  ;  that  the  said  Northern  Securities 
Company  was  organized  for  and  is  to  be  used  as  a  medium  through  and 
by  which  this  unlawful  agreement,  conspiracy,  purpose  and  object  can, 
and,  if  not  enjoined,  will  be  accomplished;  that  this  agreement  and  con- 
spiracy, and  the  consummation  thereof,  is  in  restraint  of  trade,  tends  to 
create  a  monopoly  in  railway  traffic  in  the  State  of  Washington  and  else- 
where, is  against  public  policy  and  void." 

States  of  the  Union  as  Suitors. 

33.  The  complainant  is  a  State  of  the  Union.  It 
appears  before  a  court  which  is  "  foreign  "  in  the  sense  of 
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being  the  tribunal  of  another  government.  Our  States 
have  attributes  of  sovereignty  sufficiently  marked  to  bring 
their  suits  into  a  relation  with  those  instituted  in  foreign 
courts  by  independent  sovereigns  and,  while  the  body  of 
case  law  on  this  subject  is  not  large,  it  is  substantial  enough 
to  yield  some  principles  of  interest. 

A  court  whose  aid  is  invoked  by  a  foreign  sovereign 
will  not  decline  to  entertain  the  suit  merely  because  of  the 
status  of  the  plaintiff1,  though  questions  have  arisen  in 
respect  of  the  precise  name  in  which  suit  should  be 
brought.2 

The  proper  subjects  of  suit  by  sovereigns  are  rights  of 
a  private,  though  not  necessarily  of  a  personal  nature.3 

To  vindicate  political  rights  a  foreign  sovereign  should 
address  the  executive,  not  the  judicial  department.  This 
distinction  is  well  recognized  in  general  jurisprudence, 
though  it  is  not  always  drawn  with  precision.4 

The  distinction  is  of  great  importance  in  our  Federal 
jurisprudence.  True,  the  Supreme  Court  in  adjudicating 
State  boundary  controversies  takes  cognizance  of  disputes 
which  between  nations  would  be  termed  "  political,"  but  this 
is  exceptional,  and  I  have  pointed  out  that  in  creating  "a 
more  perfect  union  ''  our  States  necessarily  surrendered 
whatever  national  rights  of  war  and  reprisal  they  possessed, 
without  gaining  commensurate  Federal  rights  of  litigation.5 

34.  When  a  government  prosecutes  a  person  in  its  own 
courts  it  appears  as  a  sovereign  seeking  in  its  own  tribunals 
the  vindication  of  some  right  conferred  by  its  own  laws. 
But  it  is  in  a  different  position  when  it  comes  into  the  court 
of  another  sovereign.     In  the  first  place  it  must  be  recog- 

^he  Sapphire  (1870)  11  Wall.  164;  King  of  Prussian.  Kiipper  (1856), 
22  Mo.,  550. 

2  See  Colombian  Government  v.  Rothschild  (1826)  1  Simons  94; 
Republic  of  Mexico  v.  De  Arangoiz  (1856)  5  Duer  634;  Yzquierdo  v. 
Clydebank  Co.  [1902J  A.  C,  319. 

3  The  Anglo-Indian  Code  of  Civil  Procedure  of  1882.  S.  431,  well  ex- 
presses the  principle.  A  foreign  State  may  come  into  court  provided  "  U>) 
the  object  of  the  suit  is  to  enforce  the  private  rights  of  the  head,  or  the 
subjects  of  the  foreign  State." 

4  See  Emperor  of  Austria  v.  Dav  and  Kossuth  (1861),  2  Giff. ,  628,  3 
D.  F.  &  J.,  217. 

s  See  Notes  on  Suits  between  States,  Columbia  Law  Review,  May 
and  June,  1902,  S.  19. 
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nized  as  a  sovereign  by  the  foreign  state.  "  What  right 
have  I  as  the  King's  judge  "  said  Lord  Eldon  "  to  interfere 
upon  the  subject  of  a  contract  with  a  country  he  does  not 
recognize?"1  Then  when  a  sovereign  sues  in  a  foreign 
court,  whether  as  the  representative  of  its  community  or  as 
a  monarch  representing  a  personal  claim,  it  doffs  its  attri- 
butes of  sovereignty  to  an  appreciable  extent.  It  appears 
as  a  suitor  before  a  tribunal  whose  authority  it  acknowl- 
edges by  seeking  its  aid.  From  this  acknowledgment  two 
important  consequences  flow : 

First.  The  sovereign  submits  to  the  rules  and  the  pro- 
cedure of  the  foreign  court  as  nearly  as  may  be  like  a  private 
suitor,  which  it  has  become,  in  a  sense,  by  its  voluntary 
act.8  In  fine,  the  principle  that  he  who  seeks  justice  must  be 
prepared  to  do  justice  renders  a  sovereign  plaintiff  subject 
to  any  order  which  the  court  is  competent  to  enforce, 
either  directly,  or  by  conditioning  further  proceedings  upon 
obedience. 

Second.  The  sovereign  does  not,  as  when  appearing 
before  domestic  tribunals,  require  its  own  judges  to  construe 
and  enforce  its  own  laws.  It  requests  foreign  judges  to 
administer  whatever  law  they  find  applicable  to  the  case. 
This  law  will  never  be  its  own  in  virtue  of  any  intrinsic 
authority,  though  principles  of  international  law  may  com- 
mend its  recognition.3 

35.  Should  a  State  of  the  Union  bring  an  action  in  an 
alien,  say  an  English,  court,  and  present  a  cause  of  action 
good  in  itself,  I  think  the  court  would  entertain  the  suit, 
recognizing  the  State  as  a  political  corporation,  though  not 
as  a  sovereign  in  the  international  sense. 

Should  a  State  of  the  Union  desire  to  bring  suit  in  the 
court  of  a  sister  State  there  seems  to  be  no  constitutional 
objection   to   its    doing  so.     But   to    assure   an    impartial 

1  Jones  v.  Garcia  del  Rio,  (1823)  Turner  &  Russ.  297.  See  also  Berne 
v.  Bank  of  England  (1804)  9  Ves.,  347. 

2  See  King  of  Spain  v.  Hullet,  (1833)  1  CI.  &  F.  332;  Prioleau  v.  U.  S, 
(1866)  L.  R.  2  Eq.  659;  Duke  of  Brunswick  v.  King  of  Hanover,  (1844). 
6  Beav.  1;  Costa  Rica  v.  Erlanger,  (1875)  L.  R.  1  Ch.  D.  171;  Roth- 
schild v.  Queen  of  Portugal  (1839)  3  Y.  &  C.  540;  The  Newbattle  (1885) 
10  P.  D.  33;  Rowan  v.  Sharps  Rifle  Co.  (i860)  29  Conn.  282. 

3SeeSS.  47-49. 
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tribunal  for  the  hearing  of  causes  between  States,  a  State 
and  a  citizen  of  another,  and  between  citizens  of  diverse 
States,  the  Constitution  opens  the  Federal  courts,  and  when 
a  State  is  the  complainant  it  provides  the  method  of  origi- 
nal suit  in  the  Supreme  Court.  Availing  itself  of  this  pro- 
vision Washington  has  obtained  leave  from  the  Supreme 
Court  to  hie  a  bill  in  equity  against  the  defendants.1 

77?^    Defendants. 

36.  The  defendants  are  corporations  organized  in,  or 
adopted  by  States.  Thev  are  not  citizens  of  their  incorpo- 
rating States  within  the  meaning  of  the  clause  of  the  Con- 
stitution declaring  that  "citizens  of  each  State  shall  be 
entitled  to  all  the  privileges  and  immunities  of  citizens  in 
the  several  States,"2  but  they  are  treated  as  such  in  respect 
of  the  jurisdiction  of  the  Federal  courts  because,  for  this 
purpose,  it  is  presumed  that  all  the  stockholders  of  a  cor- 
poration are  citizens  of  the  incorporating  State.3  This  pre- 
sumption is  established  without  regard  either  to  the  actual 
citizenship  of  the  stockholders4  or  to  the  admission  of  the 
corporation  to  do  business  in  another  State.5 

For  the  purpose  of  jurisdiction  the  Northern  Securities 
Company  is  a  citizen  of  New  Jersey,  the  Northern  Pacific 
Railway  a  citizen  of  Wisconsin,  and  the  Great  Northern 
Railway  a  citizen  of  Minnesota.6 

37.  We  have  seen  that  the  Securities  Company  was 
organized  under  the  laws  of  New  Jersey,  and  that,  pursuant 
to  its  charter,  it  has  acquired  control  of  the  Great  Northern 
and  Northern  Pacific  Railways.  Because  of  this  action 
Washington  calls  it  a  railway  company.  Evidently  the 
Company  is  deeply  interested  in  railroads,  but  it  would  not 

1  Washington?;.  Northern  Securities  Co.  (1902)  185  U.  S.  254 

2Paul  v.  Virginia  (1868)  8  Wall.  168. 

3  Ohio  &  Miss.  R.7>.  Wheeler  (1861)  1  Black  2S6. 

1  St.  Louis  &  S.  F.  R.  v.  James  (1895)  161  U.  S.  545- 

5  Louisville  R.  v.  Louisville  Trust  Co.  (1898)  174  U.  S.  552. 

6  These  railways  were  largely  built  under  Federal  and  Territorial  laws, 
and  the  processes  by  which  they  have  become  State  corporations  need  not 
be  recited  here.  The  original  State  names  of  the  Northern  Pacific,  and 
the  Great  Northern.,  were  the  Lake  Superior  and  St.  Cloud,  and  the  Min- 
neapolis and  St.  Croix. 
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profit  Washing-ton  to  call  it  a  railway  company,  or  even 
emphasize  the  fact  that  it  is  a  corporation,  unless  it  were  at- 
tempting- to  do  business  in  the  State,  for,  except  in  this 
case,  a  corporation  of  New  Jersey  and  an  individual  citizen 
thereof  stand,  generally,  in  the  same  position  with  regard  to 
the  government  of  Washington. 

The  Company  does  no  business,  nor  need  it  seek  to  do 
any,  in  Washington.  It  simply  holds  stock  in  railroad  com- 
panies of  Wisconsin  and  Minnesota  which  operate  railroads 
running  through  Washington,  and  it  is  not  required  to  do 
anything  in  the  latter  State  or  ask  any  powers  from  it  in 
order  to  manage  and   protect  its  investments. 

38.  Unlike  the  Securities  Company,  the  Great  Northern 
and  Northern  Pacific  Railways  have  relations  with  Wash- 
ington, and  it  will  be  useful  to  determine  what  they  are,  and 
whether  they  have  been  changed  by  the  transfer  of  stock 
to  the  company. 

A  corporation  chartered  by  one  of  our  States  is  a 
"foreign  "  corporation  to  all  the  others;  and  we  have  seen 
that  it  is  not  a  "  citizen  "  to  whom  other  States  must  accord 
the  "  privileges  and  immunities*'  enjoyed  by  their  own  citi- 
zens. It  follows  that  a  corporation  can  do  business  in  another 
State  only  by  that  State's  license:  A  license  sometimes  ex- 
pressed in  a  statute,  sometimes  inferred  from  the  assumed 
prevalence  of  an  interstate  "comity."1  In  virtue  of  this 
comity  a  foreign  corporation  constituted  on  lines  different 
from  those  prescribed  by  a  State  for  domestic  corporations 
may  be  nevertheless  in  a  position  to  claim  hospitality  in  the 
absence  of  legislation  plainly  denying  it.  This  practice 
sometimes  results  in  the  admission  of  a  foreign  company 
more  liberally  chartered  than  domestic  corporations  of  like 
purpose,  but  this  seems  to  be  justified  on  the  theory  that  a 
State  is  supposed  to  judge  a  corporation  seeking  admission 
not  so  much  by  its  structure  as  by  its  objects.  If  these  ob- 
jects are  not  repugnant  to  the  local  law  it  is  not  to  be  pre- 
sumed that  the  State  is  hostile.  On  this  theory  a  foreign 
corporation  created  by  special  charter  is  not  deemed  to  be 
excluded  by  a  State  merely  because  this  State  permits  the 

1  Bank  of  Augusta  v.  Earle  (1839),  13  Peters  519  ;  Christian  Union  v. 
Yount  (1879)  101  U.  S.  352. 
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organization  of  corporations  under  general  laws  only.1  For 
an  illustration  of  the  denial  of  hospitality  we  turn  to  a  de- 
cision that  the  repeal  of  a  statute  authorizing  corporations 
for  a  certain  purpose  operates  as  a  bar  to  the  admission  of 
a  foreign  corporation  intending  to  promote  a  similar 
purpose.2 

39.  A  State  cannot  exclude  a  corporation  in  the  employ 
of  the  Federal  Government,  or  engaged  in  a  work  of  Federal 
concern,3  though  Congress  cannot  compel  the  State  to  aid 
the  corporation  by  a  grant  of  franchises,  a  right  to  con- 
demn land,  for  example.4 

Railroads  are  the  principal  instruments  of  interstate 
commerce,  and,  if  some  day  a  State  shall  attempt  to  thwart 
the  construction  of  an  interstate  line,  it  may  appear  that, 
while  the  State  cannot  be  compelled  to  further  the  enter- 
prise, there  is  a  Federal  power  to  promote  it.5  Be  this  as  it 
may,  where  a  railway  forms  a  link  in  the  chain  of  interstate 
communication  it  seems  that  the  United  States  might  pre- 
vent a  State  from  wilfully  breaking  the  connection. 

These  observations  concerning  the  status  of  interstate 
railroads  generally  have  some  interest  here  in  view  of  the 
particular  relations  of  the  Great  Northern,  and  Northern 
Pacific  Railways  to  the  State  of  Washington. 

These  railways  were  located  by  direct  authority  of 
Congress  in  that  part  of  the  Federal  territory  now  included 
in  the  State  of  Washington  ;  and  because  of  this  authoriz- 
ation they  have  been  called  "  national  highways."  The 
Supreme  Court  said  in  Roberts  v.  Northern  Pacific  Rail- 
way Company6  : 

Professor  Westlake  says  in  regard  to  English  practice :  "  The  right  of 
foreign  and  colonial  corporations  to  carry  on  business  in  England,  without 
any  authority  to  that  effect  from  Parliament  or  Government,  has  now 
passed  unquestioned  for  so  long  that  ft  may  be  considered  to  be  estab- 
lished."    Private  International  Law,  3d  Ed.  p.  337. 

1  Cowell  v.  Springs  Co.  (1879),  IO°  U.  S.  55. 

2  Empire  Mills  v.  Grocery  Co.  (Texas,  1891),  15  S.  W.  Rep.,  505. 

3  Pembina  Co.  v.  Pennsylvania  (1887),  125  U.  S.  181  ;  Horn  Silver  Co. 
v.  N.  Y.  (1892)  143  U.S.  314;  Postal  Tel.  Co.  v.  Adams  (1894)  155  U.  S. 
688. 

4  See  Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.  (1877),  96 
U.  S.  13. 

6SeeS.  25.        6  (1894)  158  U.S.  21. 


THE  NORTHERN  SECURITIES  CASES.  227 

"  It  is  obvious  that  the  effect  of  this  legislation  of  Congress  was  to 
grant  the  power  to  construct  and  maintain  a  public  highway  for  the  use  of 
the  people  of  the  United  States,  and  subject,  in  important  respects,  to  ihe 
control  of  Congress.  That  portion  of  its  road  that  lies  within  the  State  of 
Wisconsin  is  of  the  same  public  character  as  the  portions  lying  in  other 
States  or  Territories.  Whatever  respect  may  be  due  to  decisions  of  the 
courts  of  Wisconsin  defining  the  character  and  powers  of  Wisconsin  cor- 
porations owning  railroads,  the  scope  of  those  decisions  cannot  be  deemed 
to  include  the  case  of  a  national  highway  like  that  of  the  Northern  Pacific 
Railroad  Company.  All  of  the  great  transcontinental  railroads  were  con- 
structed, under  Federal  authority,  through  Territories  which  have  since  be- 
come States.  Such  States  are  possessed  of  the  same  powers  of  sovereignty 
as  belong  to  the  older  States.  Hence,  if  the  contention  were  true  that  the 
State  of  Wisconsin,  through  its  judiciary,  can  deprive  that  portion  of  the 
railroad  within  its  borders  of  its  national  character,  and  declare  the  North- 
ern Pacific  Railroad  Company  to  be  a  private  corporation  and  not  engaged 
in  promoting  a  public  purpose,  the  same  would  be  true  of  the  other  States 
through  which  the  road  passes.  Such  a  contention,  we  think,  cannot  be 
successfully  maintained." 

While  a  State  cannot  deal  at  pleasure  with  a  corporation 
of  another  State  operating  a  railway  within  its  limits,  a 
fortiori  with  a  "  national  highway  "  authorized  by  Congress, 
and  constructed  prior  to  the  incorporation  of  the  State 
itself,  it  is  nevertheless  true  that  all  foreign  railway  corpo- 
rations doing  business  within  a  State  are  subject  to  the 
local  law  wherever  its  application  will  not  prejudice 
legitimate  Federal  interests.  And  in  this  regard  it  is  quite 
sufficient  for  our  purpose  to  understand  that  the  control  of 
a  State  over  the  sections  of  interstate  railways  within  its 
territory  extends  to  the  requiring  of  proper  facilities,1 
which  will  not  hamper  interstate  commerce2,  and  reason- 
able local  rates  ;3  though  it  has  been  intimated  that  Con- 
gress in  chartering  a  railroad  may  reserve  "  power  to  re- 
move the  corporation  in  all  its  operations  from  the  control 
of  the  State."4 

The  acquisition  of  stock  by  the  Company  has  in  nowise 
affected  these  local  powers  of  regulation.  Every  duty  origin- 
ally owing  to  Washington  from  these  foreign  corporations 

1  See  Gladson  v.  Minnesota  (1897)  166  U.S.  427  ;  Lake  Shore  &  M.  S. 
R.  v.  Ohio  (1899)  173  U.  S.  285. 

2See  Ill.Cen.  R.  v.  Illinois  (1896)  163  U.S.  142. 

3  See  Reagan  v.  Farmers'  Loan  and  Trust  Co,  (1894)  154  U.  S.  362. 

4  See  Reagan  v.  Mercantile  Trust  Co.  (1894)  154  U.  S.  416. 
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is  owing  to-day  ;  every  means  for  enforcing  these  duties  is 
as  efficacious  now  as  it  was  prior  to  the  acquisition.  The 
relation  between  the  State  and  the  railways  is  unchanged. 

The  Transaction  in  Controversy. 

40.  The  transaction  which  Washington  seeks  to  disrupt 
is  the  holding  by  a  New  Jersey  company  of  stocks  ol  a 
Wisconsin  railway  corporation  and  a  Minnesota  railway 
corporation,  each  operating  lines  in  Washington. 

The  locus  of  the  transaction  is  in  New  Jersey,  for  there  is 
the  home  of  the  Securities  Company,  and  the  place  where 
the  stock  is  held.1  While  the  matter  of  locality  is  of  no 
concern  in  the  Federal  suit,3  it  will  appear  that  this  is 
of  interest  here,  because  it  bears  upon  the  relation  between 
Washington  and  the  Company,  and  upon  the  choice  of  the 
governing  law. 

The  bill  of  complaint,  like  the  petition  in  the  United 
States  suit,  criticizes  the  motives  and  methods  of  the  trans- 
action ;  but  these  are  quite  as  irrelevant  in  this  as  we  found 
them  to  be  in  that  case  ;3  and  for  the  same  reason,  that  the 
question  before  the  Court  is  whether  acis  accomplished 
cause  a  legal  injury,  and  the  solution  is  not  promoted  by 
inquiring  how  and  why  they  were  performed. 

Substantially,  Washington's  grievance  is  that  the  Securi- 
ties Company,  by  holding  a  majority  of  the  stocks  of  the 
Great  Northern  and  Northern  Pacific  Railways,  is  enabled 
to  administer  these  lines  from  the  standpoint  of  a  single  con- 
trolling interest,  with  the  result  that  the  State  of  Washing- 
ton as  the  owner  of  public  lands  and  institutions,  and  the 
people  of  Washington  generally,  will  be  at  once  deprived 
of  the  benefits  hitherto  accruing  from  the  competition  of 
rival  lines,  and  oppressed  by  the  exactions  of  corporations 
working  in  harmony. 

41.  Before  going  on  to  consider  whether  this  alleged 
grievance  amounts  to  a  cause  of  action  let  us  inquire 
whether  the  fact  that  the  complainant  is  a  State  tends  to 
strengthen  its  assertion  that  there  is  a  cause,  and  then 
whether  the  fact  that  the  Securities  Company  is  a  corpora- 
te S.  61.        2SeeS.  13.        3See  S.  17. 
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tion  tends  to  weaken  the  defendants'  assertion  that  there  is 
none. 

Unquestionably  a  State  of  the  Union  may,  in  virtue  of  its 
sovereignty,  maintain  causes  of  action  quite  impossible  to 
an  individual.  For  example,  it  may  file  a  bill  against  another 
State  to  establish  its  claim  to  exercise  jurisdiction  over  dis- 
puted territory.  But,  generally  speaking, thecloserthe  griev- 
ance of  a  sovereign  conforms  in  essence  to  the  grievance  ot 
an  individual,  the  better  its  standing  in  court.  Indeed,  even 
a  suit  for  the  establishment  of  territorial  jurisdiction  is  not 
unlike  an  action  in  ejectment.1  In  no  suit,  however,  can  a 
sovereign  prevail  unless  it  prove  the  existence  of  a  legal  duty 
owing  to  it  from  the  defendant,  and  a  breach  of  this  duty. 
Damage  to  a  sovereign  amounting  to  an  injury  in  law  must 
be  quite  as  positive  and  direct  as  though  the  complainant 
were  a  private  person.2 

The  fact  that  the  Company  is  a  corporation  does  not 
tend  to  weaken  its  assertion  that  the  bill  does  not  disclose 
a  good  cause  of  action.  In  this,  as  in  the  Federal  suit,  the 
natural  and  the  artificial  person  being,  in  theory  of  law,  alike 
capable  of  committing  the  action  complained  of,  are  not  to 
be  differentiated  in  determining  the  question  of  liability.3 

42.  The  bill  alleges  that  "  each  and  all  of  the  acts 
complained  of"  (a  collection  which  we  have  reduced  to  a 
single  head,  namely,  the  holding  of  stocks  by  the  Company 
and  the  consequences  thereof)  "  violates  and  evades  the 
laws  of  the  land,  and  the  settled  public  policy  and  laws  of 
the  State  of  Washington." 

"  The  term  "  laws  of  the  land  "  evidently  refers  to  a 
body  of  law  separate  from  the  distinctively  local  law  of 
Washington,  and  sufficiently  comprehensive  to  attribute 
rights  and  duties  to  both  the  State  of  Washington  and  the 
corporations  of  sister  States — a  law  of  at  least  Federal 
scope.  There  is  here  no  governing  common  law,4  and  it 
will  be  shown  that  the  Federal  written  law  embodied  in  the 
Constitution  and   acts  of  Congress  does    not   furnish  the 

1  See  Sir  F.  Bollock.  The  Sources  of  International  Law.  Columbia 
Law  Review,  Dec.,  1902,  p.  515. 

2 See  U.  S.  v.  Jacincto  Tin  Co.  (1888)  125  U.S.  285 ;  U  S.  v.  Bell  Tel. 
Co.  (1888)  128  U.  S.  366. 
3  See  S.  26.        4  See  S.  3. 
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rule  of  action  governing-  the  case  at  bar.  The  "  law  of  the 
land  "  pertinent  to  this  case  is  that  part  of  international 
law  which  applies  to  our  interstate  intercourse. 

"  The  settled  public  policy  and  laws  of  the  State  of 
Washington  "  refers  to  a  body  of  local  law,  and  this  is  set 
out  in  the  bill  as  follows  : 

"  That  it  has  ever  been  a  part  of  the  settled  and  public  policy  of  the 
State  of  Washington  to  prohibit  therein  the  consolidation  in  any  manner, 
of  competing  and  parallel  lines  of  railway,  and  to  this  end  the  people 
thereof,  on  the  first  day  of  October,  A.  D.  1889,  in  organizing  and  adopting 
a  State  government,  adopted  as  part  of  the  Constitution  of  said  State,  the 
following  provisions  which  have  ever  since  been  and  now  are  a  part  of  the 
organic  law  of  said  State,  to  wit : 

"  Art.  XII,  Sec.  14.  No  railroad  company  or  other  common  carrier 
shall  combine  or  make  any  contract  with  the  owners  of  any  vessel  that 
leaves  port  or  makes  port  in  this  State,  or  with  any  common  carrier  by 
which  combination  or  contract  the  earnings  of  one  doing  the  carrying  are 
to  be  shared  by  the  other  not  doing  the  carrying." 

"Art.  XII,  Sec.  16.  No  railroad  corporation  shall  consolidate  its 
stock,  property  or  franchise  with  any  other  railroad  corporation  owning  a 
competing  line." 

"Art.  XII,  Sec.  22.  Monopolies  and  trusts  shall  never  be  allowed  in 
this  State,  and  no  incorporated  company,  copartnership  or  association  of 
persons  in  this  State  shall  directly  or  indirectly  combine  or  make  any  con- 
tract with  any  other  incorporated  company,  foreign  or  domestic,  through 
their  stockholders,  ,or  the  trustees  or  assignees  of  such  stockholders,  or 
with  any  copartnership  or  association  of  persons,  or  in  any  manner  what- 
ever for  the  purpose  of  fixing  the  price  or  limiting  the  production  or 
regulating  the  transportation  of  any  product  or  commodity     *     *     *  " 

43.  The  14th  Section  of  Art.  XII  does  not  appear  to 
have  been  supplemented  by  legislation,  and  has  never  been 
construed  by  the  Washington  courts,  so  its  legal  effect  is 
not  clearly  established.  The  16th  Section  is  in  like  case. 
Yet  the  bill  of  complaint  charges  that  the  defendants  have 
effected  a  consolidation  of  railways  in  Washington  con- 
trary to  law  ;  and  it  goes  on  to  allege  that  transactions  of 
this  kind  are  opposed  to  the  policy  of  New  Jersey.  By 
this  is  meant,  I  suppose,  that  had  the  Company  acquired 
majority  interests  in  the  stocks  of  competing  railroads  in 
New  Jersey,  its  action  would  be  unlawful,  and  the  inference 
is  that  New  Jersey  does  not  pretend  to  authorize  abroad 
what  would  be  illegal  at  home.  The  inference  betrays  a 
radical  misconception  of  the  part  played  by  New  Jersey. 
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Had  New  Jersey  presumed  to  authorize  the  Company 
to  "  consolidate  "  these  lines  in  the  legal  significance  of  the 
term,  the  charter  would  have  been  blank  paper,  not,  be  it 
noted,  because  of  any  prohibit  ion  in  the  Constitution  of  Wash- 
ington, but  for  the  imperious  reason  that  the  lines  lie  beyond 
the  territory  of  New  Jersey,  and  are  therefore  beyond  the 
reach  of  its  laws.  But  New  Jersey  has  not  authorized  the 
Company  to  "consolidate  "  railroads  anywhere,  nor  to  do 
any  act  in  another  State  except  in  submission  to  that  State's 
laws.  It  has  simply  permitted  the  Company  to  acquire 
marketable  property  of  a  personal  character — corporate 
stocks,  bonds,  etc.,  of  every  description,  to  any  amount  its 
resources  permit. 

44.  Section  22  of  the  Constitution  of  Washington,  as 
recited  in  the  bill,  is  shorn  of  its  final  sentence  which  reads  : 

"  The  Legislature  shall  pass  laws  for  the  enforcement  of  this  section 
by  adequate  penalties,  and  in  the  case  of  incorporated  companies,  if  neces- 
sary for  that  purpose,  may  declare  a  forfeiture  of  their  franchises." 

The  legislature  has  omitted  to  enact  such  laws.  Whether 
or  not  the  section  is  relegated,  because  of  this  omission,  to 
the  class  of  constitutional  provisions  treated  by  courts  as  in 
some  respects  ineffective  in  the  absence  of  complementary 
legislation,1  it  does  not  authorize  the  State  to  inflict  penalties 
upon  a  corporation  disregarding  its  terms. 

At  most  the  section  would  render  the  transactions  in 
question  liable  to  be  enjoined  or  dissolved  and  in  their 
only  State  decision  in  which  it  has  been  construed  the 
court  does  not  treat  it  as  an  absolute  bar  to  the  consolida- 
tion of  competing  lines,  and,  inferentially,  seems  to  deny  to 
the  other  sections  cited  the  force  and  effect  asserted  in  the 
bill  of  complaint.  In  this  case2  a  city  ordinance  dealing 
with  street  railways  was  the  subject  of  controversy,  and 
the  court  said  in  the  course  of  its  opinion : 

"  It  is  next  said  that  the  proposed  ordinance,  when  considered  in  con- 
nection with  the  acquisition  of  the  existing  street-railway  lines,  creates  a 
"  monopoly  and  trust,"  and  is  therefore  in  violation  of  Sec.  22  of  article  12 
of  the  state  constitution.     *     *     *. 

^ee  Grove  v.  Slaughter  (1 841)  15  Peters  449;  State  v.  Spokane  (1901) 
24  Wash.  53. 

2  Wood  v.  Seattle  (1900)  23  Wash.  1,  20. 
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"  The  argument  is  that  portions  of  the  lines  now  in  operation,  and 
which  may  be  absorbed  by  the  proposed  ordinance,  are  parallel  and  com- 
peting lines,  and  because  of  this  provision  the  city  is  without  power  to  pass 
an  ordinance  under  which  they  maybe  combined  or  consolidated.  Whether 
the  proposed  ordinance  will  have  the  effect  of  consolidating  competing 
lines  does  not  very  clearly  appear  from  the  record,  but,  assuming  that  it 
will,  we  cannot  think  that  this  section  of  the  Constitution  was  intended  to 
be  a  limitation  upon  the  legislative  power  to  authorize  such  a  consolidation 
whenever  it  may  deem  the  public  interests  demand  it.  The  prohibition  is 
directed  against  combinations  between  corporations,  companies,  or 
individuals,  made  '  for  the  purpose  of  fixing  the  price  or  limiting  the  pro- 
duction or  regulating  the  transportation  of  any  product  or  commodity,' 
and  it  is  combinations  of  this  character  and  for  these  purposes  that  con- 
stitute the  monopolies  and  trusts  which  the  Constitution  interdicts.  Else- 
where in  the  Constitution  ample  power  is  given  the  legislature  to  correct 
and  prevent  abuses  such  as  the  respondents  contemplate,  by  fixing 
maximum  rates  and  charges  for  the  transportation  of  passengers  and 
freight;  and  it  was  from  this  power  that  the  Constitution  makers  intended 
that  relief  should  be  found  from  (to  quote  from  that  instrument)  '  dis- 
crimination and  extortion  in  the  rates  of  freight  and  passenger  tariffs,' 
rather  than  from  the  fancied  relief  to  be  obtained  from  competing  lines." 

45.  While  the  statutes  of  Washington  may  not  warrant 
the  organization  of  a  corporation  like  the  Securities  Com- 
pany, it  does  not  appear  that  the  authorization  of  such  a  com- 
pany is  forbidden  by  "the  settled  policy  and  laws  of  the 
State''  as  formulated  in  the  Constitution.  In  short,  it 
appears  that  the  executive  department  of  Washington  pre- 
sumes to  request  a  Federal  tribunal  to  enforce  in  New  Jer- 
sey respect  for  a  policy  not  even  definitely  formulated  in 
laws  and  judicial  decisions  at  home,  but  one  of  its  own 
devising. 

Supposing  for  the  moment  that  the  Supreme  Court 
ought  to  take  jurisdiction  of  a  conflict  between  policies  of 
equal  States,  this  request  may  be  found  improperly  pleaded, 
because  it  is  preferred  without  joining  parties  whose  pres- 
ence is  necessary  if  the  Court  is  to  deal  equitably  with  a 
proper  question  of  State  policy  much,  broader  than  the  bill 
discloses. 

I  refer  to  North  Dakota,  Montana  and  Idaho.  Through 
these  States  the  Northern  Pacific  and  Great  Northern  rail- 
roads also  run,  and  they  bear  substantially  the  same  relation 
to  each  of  them  as  to  Washington.  Yet  Washington  has 
not  seen  fit  to  make  these  States  parties  to  a  suit  in  which 
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it  prays  for  a  decree  that  will  affect  it  and  them  in  equal 
measure. 

The  defendants  declare  that  the  Company's  control  of 
the  railroads  will  enure  to  the  benefit  of  all  the  States 
through  which  they  run:  Does  not  this  suggest  an  economic 
question  which  each  State  is  entitled  to  consider  for  itself? 
Washington  declares  that  its  policy  is  violated.  What 
of  the  policies  of  the  other  States?  An  examination  of  the 
railway  laws  of  these  States  will  disclose  more  or  less 
resemblance  to  the  laws  of  Washington,  but  not  complete 
agreement  with  them.  In  fact,  there  is  a  Montana  statute 
expressly  permitting  the  harmonizing  of  two  competing 
railroads  by  lease.1 

Even  were  the  laws  of  all  these  States  substantially 
alike,  the  Supreme  Court  would  not  be  entitled  to  assume 
that  the  attitude  of  Washington  toward  the  defendants  is 
adopted  by  its  neighbors.  Likeness  of  texts  does  not  imply 
uniformity  in  interpretation,  and  even  a  uniform  interpreta- 
tion, gleaned  from  local  decisions  in  other  cases,  would  not 
permit  the  Court  to  say  that  the  policies  of  North  Dakota, 
Montana  and  Idaho  are  by  way  of  being  enforced  in  the 
suit  at  bar.  The  enforcement  of  a  policy  is  a  question  of 
expediency  which  each  State  must  decide  for  itself,2  and, 
while  the  silence  of  these  States  in  respect  of  the  Securities 
Company  may  not  be  attributed  to  approbation,  it  certainly 
does  not  suggest  opposition. 

These  observations  are  not  intended  to  point  out  a  cura 
ble  defect  in  pleading,  for  in  my  judgment  the  Supreme 
Court  has  no  jurisdiction  over  mere  conflicts  of  policy  be- 
tween States.3  They  are  intended  to  emphasize  the  illegal 
selfishness  which  a  State  of  the  Union  displays  when  it 
prays  the  Supreme  Court  to  exalt  its  own  policy  as  a  rule 
of  law  in  other  States. 

46.  Even  assuming  the  transaction  complained  of  to 
be  of  a  kind  forbidden  in  Washington,  does  it  follow  that 
the  State  can  require  the  Supreme  Court  of  the  United 
States  to  enforce  its  local  laws  beyond  its  borders?     Cer- 

1  See  State  v.  Montana  R.,  (1898)  21  Mont.  221. 

2  See  Bank  of  Augusta  v.  Karle  (1839)  13  Peters,  594. 

3  See  SS.  33,  65,  66. 
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tainly  not  if  the  law  in  question  is  of  a  penal  nature,  for  it  is 
a  settled  principle  of  international  law  that  no  state  can  call 
upon  a  foreign  court  to  enforce  its  penal  statutes. 1 

"Penal  laws,"  says  the  Supreme  Court,  "  strictly  and 
properly  are  those  imposing  punishment  for  an  offence  com- 
mitted against  the  state,  and  which,  by  the  English  and 
American  constitutions,  the  executive  of  the  state  has  the 
power  to  pardon.''2  The  laws  of  Washington  in  question 
do  not  fall  within  this  strict  definition  of  penal  laws. 

A  somewhat  broader  definition  may  perhaps  be  deduced 
from  the  judgment  in  Wisconsin  v.  Pelican  Ins.  Co.,  where 
a  statute  imposing  a  pecuniary  penalty  upon  corporations 
for  violations  of  law  was  declared  penal,  although  it  does 
not  appear  that  the  executive  had  power  to  pardon,  that  is 
to  say,  to  remit  a  penalty  imposed.  Even  this  definition  is 
not  pertinent  in  the  case  at  bar,  for  Washington  does  not  sue 
for  any  penalty. 

In  Huntington  v.  Attrill3  the  Court  said  : 

"  The  question  whether  a  statute  of  one  State,  which  in  some  aspects 
may  be  called  penal,  is  a  penal  law  in  the  international  sense,  so  that  it 
cannot  be  enforced  in  the  courts  of  another  State,  depends  upon  the  ques- 
tion whether  its  purpose  is  to  punish  an  offence  against  the  public  justice 
of  the  State,  or  to  afford  a  private  remedy  to  a  person  injured  by  the  wrong- 
ful act." 

Read  by  itself  this  statement  might  suggest  a  still  broader 
definition  of  a  penal  law ;  namely,  any  law  enforcible  by  a 
public,  as  distinguished  from  a  private  suit,  and  such  a  defi- 
nition would  apply  to  the  suit  at  bar;  but  read  in  connection 
with  the  whole  opinion,  it  does  not  appear  that  the  court 
intended  to  define  all  laws  as  penal  which  are  enacted  for 
the  protection  of  public  interests,  but  only  such  of  these  as 
impose  punishments  for  their  violation  ;  much  less  to  define 
all  public  suits  brought  in  foreign  courts  as  penal,  but  only 
such  as  seek  to  secure  the  imposition  abroad  of  punishments 
prescribed  at  home. 

47.  In  my  opinion,  however,  the  suit  of  Washington 
does  not  turn  on  the  question  whether  the  local  law  it  seeks 

1  Wisconsin  v.  Pelican  Insurance  Co.  (1888)  127  U.  S.  265. 

2  Huntington  v.  Attrill  (1892)  146  U.  S.  657. 

3  (1892)  146  U.  S.  673. 
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to  enforce  abroad  is  of  a  penal  nature.  I  think  the  real  ques- 
tion is  much  broader.  Has  the  Supreme  Court  the  right  to 
disrupt  a  transaction  consummated  in  New  Jersey  because 
it  is  not  sanctioned  by  a  law  made  in  Washington,  whether 
this  law  be  of  a  penal  or  a  civil  nature? 

Judge  Story's  well-known  statement:  "  The  laws  of  no 
nation  can  justly  extend  beyond  its  own  territories  except 
as  regards  its  own  citizens.  They  can  have  no  force  to 
control  the  sovereignty  or  rights  of  any  other  nation,  within 
its  own  jurisdiction,"1  declares  a  limitation  of  general 
acceptance,  because  it  is  based  upon  the  principle  that 
the  power  of  a  sovereign  as  expressed  in  its  statutes 
constrains  those  persons  only  who  are  subject  to  its 
jurisdiction.  If  this  were  all,  the  impotency  of  the  stat- 
utes, as  such,  in  a  foreign  territory  would  be  readily  appre- 
ciated. But  the  exigencies  of  intercourse  between  civilized 
nations  often  lead  the  courts  of  one  country  to  accord  a  cer- 
tain respect  to  the  laws  of  another.  This  respect  is  the  foun- 
dation of  private  international  law,  and  it  is  not  necessary  to 
consider  here  whether  it  should  be  uniformly  rendered  or 
withheld  according  to  general  principles,  or  whether  its 
manifestation  should  depend  upon  the  degree  of  reciprocal 
respect  displayed  by  the  country  whose  law  is  in  question.8 

Jurists  in  inculcating  this  respect  sometimes  give  the 
impression  that  a  tribunal  deciding  a  cause  in  the  light  of 
a  foreign  statute  is  really  aiding  a  foreign  state  to  enforce 
its  4aws  abroad,  which  is  the  very  thing  that  Washington  is 
trying  to  accomplish  in  the  present  suit.  This  is  not  the 
proper  office  of  the  court,  which  is  instituted  for  the  enforce- 
ment of  the  laws  of  its  own  sovereign  exclusively.  Nor,  in 
theory  of  law,  is  this  the  true  meaning  of  the  court's  action, 
as  I  shall  endeavor  to  show. 

48.  When  a  foreign  statute  is  called  to  the  attention  of 
a  court,  the  court  does  not  accept  it  in  its  original  signifi- 
cance as  a  command,  but  tests  it  by  some  domestic  standard 
of  law.3   Recognition  will  not  be  accorded  if  it  would  effect 

1  The  Apollon  (1824)  9  Wheaton,  370. 

2  See  Hilton  v.  Guyot  (1895)  159  U.  S.  113. 

3  See  Caldwell  v.  Van  Vlissingen  (1851)  9  Hare  425,  Thompsons. 
Waters  (1872)  25  Mich.  221. 
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within  the  jurisdiction  a  result  repugnant  to  domestic 
law.1 

If  the  statute  is  substantially  duplicated  in  the  local  law 
there  is  no  '  conflict  of  laws  '  at  all.  The  court  administers 
the  local  law. 

If  the  statute  differ  from  the  local  law,  but  can  be 
recognized  without  effecting  a  breach  of  this  law,  the  pro- 
priety of  recognition  will  still  be  immediately  determined 
by  some  domestic  rule.  Take,  for  example,  the  common 
case  of  a  judicial  interpretation  of  a  contract  according  to 
the  terms  of  a  foreign  law.  The  law  is  recognized  indeed, 
but  not  on  the  theory  that  a  foreign  legislature  has  given 
it  authority.  It  is  recognized  in  conformity  to  the  principle 
of  domestic  law  that  parties  competent  to  make  a  contract 
are,  speaking  generally,  free  to  choose  the  law  that  shall 
govern  its  interpretation,  and  the  court  simply  finds  that 
a  particular  law  has  been  expressly  or  impliedly  chosen.2 
In  other  words,  the  foreign  law  is  not  given  the  force  of  a 
legislative  act,  but  is  treated  as  an  element  in  a  particular 
contract.  Again,  for  example,  where  a  court  sustains  a 
right  of  action  accruing  under  a  foreign  statute,3  there  is 
no  direct  enforcement  of  a  foreign  law  as  such.  There  is  an 
application  of  the  domestic  rule  that  a  person  becoming 
entitled  to  a  right  of  action  may  enforce  it  in  any  court 
having  jurisdiction  of  the  defendant. 

49.  Had  the  Securities  Company  been  organized  under 
an  English  statute,  Washington  could  not  induce  an  English 
court  to  condemn  the  holding  of  stocks  on  the  ground  that 
the  consequences  were  repugnant  to  Washington  law.  The 
Court  would  respect  the  law  of  England  under  which  the 
Company  was  formed. 

I  have  said  that  there  is  no  constitutional  objection  to 
a  State's  bringing  suit  in  the  court  of  a  sister  State,4  and, 
were  the  present  suit  founded  on  good  cause,  it  seems  that 
a  New  Jersey  court  could  give  the  desired  relief.      But 

1  Rousillon  v.  Rousillon  (1880)  14  Ch.  D.  351  ;  Edgerly  v.  Bush  (1880) 
81  N.  Y.  199. 

2  See  Canada  Southern  R.  v.  Gebhard  (1883)  109  U.  S.  527. 

3  Northern  Pacific  R.  v.  Babcock,  (1893)  154  U.  S.  190.         4See  S.  35. 
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the  New  Jersey  court,  like  the  English,  would  in  this  case 
decline  to  be  bound  by  Washington  laws. 

While  there  is  a  bond  between  the  States  of  the  Union 
that  makes  the  United  States  a  nation  among  the  nations  ; 
while  there  is  a  homogeneity  among  the  people  who  owe 
allegiance  to  the  United  States  that  makes  them  a  national 
community,  there  is  this  likeness  between  the  States  and 
the  nations — each  State,  like  each  nation,  is  free  from  sub- 
jection to  the  laws  of  any  other. 

"  The  several  States  are  of  equal  dignity  and  authority,"  says  the 
Supreme'Court,  "and  the  independence  of  one  implies  the  exclusion  of 
power  from  all  others.  And  so  it  is  laid  down  by  jurists,  as  an  elementary 
principle,  that  the  laws  of  one  State  have  no  operation  outside  of  its  own 
territory,  except  so  far  as  is  allowed  by  comity     *     *     *"1 

This  independence  is  not  qualified  by  the  clause  in  the 
Federal  Constitution,  declaring  that  "  Full  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other  State.''2  This  clause 
does  not  give  the  laws  of  a  State  ex  territorial  authority. 
It  does  not  require  a  State  to  govern  persons  within  its 
jurisdiction  by  the  laws  of  another  State.  It  simply  imposes 
upon  these  fraternal  States  as  an  express  obligation  that 
recognition  of  each  other's  laws  and  judgments  as  founda- 
tions of  rights  which,  among  civilized  nations,  is  supposed 
to  be  freely  adopted  as  a  proper  aid  to  intercourse. 

50.  Is  Washington's  position  improved  in  point  of  law 
by  bringing  suit  in  the  Supreme  Court  of  the  United  States 
instead  of  in  a  New  Jersey  court.  If  so,  the  Federal  court 
must  be  empowered  to  apply  some  principle  of  law  govern- 
ing interstate  relations  which  the  State  court,  if  competent, 
is,  at  all  events,  not  bound  to  administer. 

We  have  remarked  that  the  complainant  in  appealing  to 
the  "  law  of  the  land,''  as  well  as  to  its  own  written  law, 
invokes  some  rule  supposed  to  atfect  all  parties  to  the  suit, 
and  we  first  turn  to  the  Federal  Constitution,  which  says: 
11  This  Constitution,  and  the  laws  of  the  United  States, 
which  shall  be  made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall   be  made,  under  the  authority  of  the 

1  Pennoyert/.  Neff,  (1877)  95  U.  S.  722.  2  Art.  4,  S.  1. 
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United  States,  shall  be  the  supreme  law  of  the  land.''  This 
"  law  of  the  land  "  does  not  govern  the  case  at  bar,  for 
nothing  in  the  Constitution  itself,  or  in  any  act  of  Con- 
gress, even  hints  the  propriety  of  the  alleged  cause  of  action. 
It  follows  that  the  suit  at  bar  is  a  distinctively  Federal 
cause  only  because  the  status  of  the  parties  permits  its  insti- 
tution in  the  Supreme  Court.  It  is  not  distinctively 
Federal  in  the  sense  that  a  peculiar  principle  of  Federal  law 
governs  its  adjudication. 

International  law  is  the  proper  "  law  of  the  land"  in 
cases  like  this  one,  and  it  could  be  applied  as  well  by  a 
State  as  a  Federal  court. 

The  Supreme  Court  has,  indeed,  asserted  its  right  to 
administer  private  as  well  as  public  international  law, 
uncontrolled  by  State  decisions.1  But  all  this  means  is  that 
the  Court  will  determine  any  cause  brought  before  it  upon 
principles  which  ought  to  govern  the  action  of  a  State 
court  hearing  a  like  cause. 

In  fine,  while  the  Federal  jurisdiction  of  suits  between 
States  is  practically  exclusive,  inasmuch  as  in  no  other 
forum  can  one  State  be  sued  by  another  against  its  will, 
the  jurisdiction  of  suits  by  a  State  or  its  citizens  against 
citizens  of  another  State  is  alternative.  It  simply  assures 
an  impartial  adjudication  of  causes  which  State  courts  are 
legally  competent  to  determine.  As  Justice  Bradley  said  in 
Burgess  v.  Seligman:2 

"  The  very  object  of  giving  to  the  national  courts  jurisdiction  to 
administer  the  laws  of  the  States  in  controversies  between  citizens  of  dif- 
ferent States  was  to  institute  independent  tribunals  which  it  might  be  sup- 
posed would  be  unaffected  by  local  prejudices  and  sectional  views." 

And  in  exercising  this  alternative  jurisdiction  the  Fed- 
eral court  is  supposed  to  reach  the  conclusion  a  State  court 
ought  to  reach,  through  the  application  of  principles  which 
the  State  court  ought  to  expound. 

51.  We  are  now  in  a  position  to  consider  the  proper 
judgment  of  the  Supreme  Court  in  the  case  at  bar. 

So  far  as  the  alleged  cause  of  action  is  made  to  depend 
upon  a  disregard  of  the  peculiar  laws  of  Washington  it  is 

1  Huntingdon  v.  Attrill,  (1892)  146  U.  S.  683. 

2  (1882)  107  U.  S.  34. 
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plainly  without  merit,  for  these  laws  impose  no  obligation 
in  New  jersey.  The  allegation  that  the  Securities  Com- 
pany "violates  and  evades"  these  laws  does  not  convey  a 
legal  meaning,  for  the  reason  that  so  long  as  the  Company 
does  no  business  in  Washington  its  attitude  towards  the 
State's  corporation  laws  cannot  properly  be  termed  hostile 
or  evasive,  but  is  essentially  indifferent. 

A  corporation  or  a  citizen  of  one  State,  however,  may 
owe  duties  to  another  not  strictly  imposed  by  the  peculiar 
laws  or  policies  of  the  latter,  but  implied  from  the  general 
principles  of  international  law,  and  we  must  inquire  whether 
these  have  been  violated  by  the  Company. 

Courts  have  declined  to  recognize  agreements  in  fur- 
therance of  schemes  for  breaking  the  laws  of  another 
State,1  but  a  court  might  refuse  to  recognize  a  contract  as 
creating  a  private  obligation,  and  yet  consistently  decline 
to  entertain  a  suit  by  a  foreign  government  to  enjoin  per- 
formance, deeming  such  an  action  barred  by  the  rule 
against  the  judicial  enforcement  of  the  political  rights  of  a 
foreign  sovereign.  The  Supreme  Court  of  Massachusetts 
refused  to  recognize  a  contract  for  the  purchase  of  liquor 
destined  to  be  sold  in  Maine  in  violation  of  a  prohibitory 
law2;  but  we  may  assume  that  it  would  not  have  enter- 
tained a  suit  by  the  State  of  Maine  to  enjoin  the  transac- 
tion. I  make  these  observations  simply  to  show  that  even 
if  the  transaction  in  the  case  at  bar  could  have  been  dis- 
solved in  a  private  suit,  for  the  reason  among  others  that  it 
contemplated  the  infraction  of  a  State's  policy,  the  fact 
might  not  strengthen  a  suit  brought  by  that  State,  which  is 
bound  to  prove  an  invasion  of  its  private,  as  distinguished 
from  its  political  rights.3 

The  comparatively  few  cases  in  which  a  State  has  ap- 
peared before  the  Supreme  Court  as  complainant  in  an 
original  suit,  though  somewhat  variant  in  their  objects,  in- 
clude none  like  the  case  at  bar;  yet  a  scrutiny  of  them 
shows  that  in  reciting  the  public  ownership  of  institutions 
and  lands,  and  the  collective  interests  of  large  bodies  of 
individuals  Washington  presents  interests  susceptible  of 
being  injured  by  acts  originating  in  another  State,  and,  if 

Bennett  v.  Chambers  (1852),  14  How.  38. 

2  Graves  v.  Johnson  (1892),  156  Mass.  210.         3SeeS.  33. 
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injured,  entitled  to  the  protection  of  the  Court.1  But  the 
scrutiny  also  warrants  the  proposition,  which  indeed  needs 
no  precedents  to  approve  its  merit,  that  a  State  seeking  to 
convict  a  citizen  ot  another  State  of  a  breach  of  duty  must 
prove  a  direct  and  appreciable  injury  to  the  person  or  thing- 
alleged  to  be  affected. 

The  complainants'  case,  already  weakened  by  withdraw- 
ing all  support  based  on  peculiar  State  law  and  policy,  is 
discredited  by  applying  the  broad  principle  of  law,  that  a 
damage  amounting  to  a  legal  injury  must  be  direct,  not  re- 
mote ;  real,  not  conjectural.  The  grievance  of  Washington 
is  an  apprehension  that  a  company  in  New  Jersey  will  elect 
directors  of  corporations  in  Wisconsin  and  Minnesota,  who 
will  appoint  officials  who  might  so  administer  railways  in 
Washington  as  to  increase  the  cost  of  supplies  to  public 
institutions,  diminish  the  profits  of  individual  producers 
and  retard  the  useful  development  of  public  lands.  Here 
is  an  apprehension  linked  by  anticipated  steps  to  a  conjec- 
tural conclusion  of  indefinite  import.  According  to  the 
rule  which  governs  the  suits  of  State  and  individual  alike, 
the  grievance  is  at  most  a  damage  without  injury. 

52.  When  we  have  found  that  neither  the  written  law 
of  Washington,  nor  any  general  principle  of  international 
law  justifies  this  suit  we  perceive  its  real  meaning.  The 
Governor  of  the  State,  through  his  Attorney-General,  re- 
quests the  Supreme  Court  to  restrain  three  foreign  corpo- 
rations (practically  to  dissolve  one  of  them)  because  they 
disregard  what  is  in  his  opinion  a  "  policy  "  of  Washington. 
This  opinion,  as  we  have  seen,  is  not  clearly  supported  by 
the  legislature  and  the  judiciary  of  the  State,  and,  even  if 
it  were,  the  established  "policy"  of  Washington  does  not 
measure  the  rights  and  rule  the  conduct  of  persons  in  other 
States. 

If  anything  be  needed  to  demonstrate  the  spectacular 
nature  of  this  suit,  it  must  be  borne  in  mind  that  should  the 
chief  apprehension  of  Washington  be  realized  in  an  un- 
reasonable increase  of  railway  rates,  it  is  entitled  to  institute 
proceedings  for  their  reduction.2 

Carman  F.  Randolph. 


'See  Missouri  v.  Illinois  (1901)  180  U.  S.  208.         2  See  S.   39. 
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OF   SOVEREIGNTY? 

Questions  arising  from  the  annexation  of  territory  re- 
sulting from  the  Spanish  War  continue  to  present  them- 
selves and  demand  a  solution.  1  he  rep  >rts  of  the  War 
Department,  the  opinions  of  the  Attorney-General,  and  a 
very  notable  volume  of  reports  made  to  the  Secretary  by 
Judge  Magoon,  Law  Officer  of  the  Division  of  Insular 
Affairs  in  the  War  Department,  are  full  ol  interest  to  the 
student  of  international  relations,  as  well  as  to  the  student 
of  those  constitutional  privileges  and  limitations  that  have 
heretofore  been  at  once  the  safeguard  of  the  individual 
against  misgovernment  and  ol  the  Nation  against  the 
strain  of  passing  exigencies.  It  is  one  ol  the  great  advan- 
tages of  the  American  lawyer  that  he  can  contribute  to  the 
solution  of  political  problems  and  aid  in  the  development  of 
free  and  enlightened  government,  by  reason  of  the  admirable 
doctrine  recognized  in  our  jurisprudence  that  the  interpreta- 
tion of  constitutional  provisions  and  their  application  to  the 
varying  vicissitudes  of  progiess  lie  ultimately  with  the 
Judiciary. 

It  behooves  the  profession,  then,  to  take  a  deeper  interest 
than  that  of  a  newspaper  reader  in  the  many  questions  which 
inevitably  accompany  the  vast  and  sudden  enlargement 
of  our  national  boundaries,  bringing  under  our  sovereignty 
and  jurisdiction,  and  under  the  protection  of  our  laws,  im- 
mense territories,  including  a  good  number  of  cities  and 
maritime  ports  having  commercial  relations  with  every  part 
of  the  globe  and  a  large  population  hitherto  governed  un- 
der a  system  of  laws  materially  differing  from  ours.  To  this 
gigantic  task,  so  novel  to  our  experience  and  complicated  by 
the  temporary  military  occupation  of  Cuba  in  the  discharge 
of  a  trust,  voluntarily  undertaken  and  nobly  performed,  to 
preserve  it  and  administer  its  affairs  until  its  own  people 
could  establish  an  orderly  government  of  their  own,  the 
officials  of  our  Government  have  given  the  most  intelligent 
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and  conscientious  care.  That  they  should  occasionally  re- 
quire the  aid  of  the  Bar  and  ol  the  Judiciary  to  guide  them 
in  their  wanderings  through  such  a  labyrinth  and  bring  them 
back  to  safe  bearings,  is  no  criticism  of  their  course,  but 
merely  a  recognition  of  mortal  limitations.  What  influence 
for  evil  a  strained  interpretation  of  governmental  privileges 
may  have  as  a  precedent  for  the  future,  can  perhaps  be  bet- 
ter seen  and  pointed  out  by  the  disinterested  student  and 
observer  than  by  those  whose  interests  are  involved  in  the 
immediate  outcome  of  the  doubtful  question,  and  for  that 
reason  the  situations  created  by  these  new  conditions  are 
eminently  appropriate  subjects  for  presentation  in  legal 
reviews. 

The  Treaty  of  Paris  provided  that  the  cession  of  terri- 
tory should  not 

"  in  any  respect  impair  the  property  or  rights  which  by  law  belong  to  the 
peaceful  possession  of  property  of  all  kinds,  of  provinces,  municipalities, 
public  or  private  establishments,  ecclesiastical  or  civic  bodies,  or  any  other 
associations  having  legal  capacity  to  acquire  or  possess  property  in  the 
aforesaid  territories,  or  of  private  individuals,  of  whatsoever  nationality  such 
individuals  may  be." 

One  of  the  interesting  questions  having  reference  to  the 
stipulation  just  quoted,  is  the  vitality  of  franchises  granted 
by  the  Spanish  Government  within  the  several  territories 
ceded  to  the  United  States  by  the  Treaty. 

A  few  actual  instances  will  best  present  the  difficul- 
ties of  the  situation. 

Earliest  and  briefest  is  the  case  of  the  Australian  and 
ChinaTelegraph  Company,  a  British  corporation,  which  had 
received  from  the  Spanish  Government  a  guaranty  against 
the  landing  of  other  cables  and  a  contract  for  fixed  subsidies, 
in  return  for  the  investment  of  a  large  capital  outlaid  in 
laying  several  submarine  cables  connecting  various  points  in 
the  Philippine  Islands  with  Chinese  ports.  Thecable  wascut 
by  the  naval  forces  of  the  United  States,  and  an  application 
for  relief  was  met  by  a  denial  of  any  right  to  compensation; 
but  a  recommendation  by  President  McKinley  that  "  as  an 
act  of  equity  and  comity,  provision  be  made  by  the  Con- 
gress for  reimbursement  of  the  actual  expense  incurred  in 
the  repair  of  the  cables  "  resulted  in  an  appropriation  as 
suggested.     The  further  question  was  presented  : 
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"  Whether  by  international  law  or  usage  the  United  States  Government 
on  taking  possession  of  the  Philippines,  will  be  bound  by  the  terms  of  the 
Company's  concession  both  as  to  exclusive  rights  and  subsidies." 

This,  it  appears,  was  submitted  to  the  most  eminent  coun- 
sel available  and  answered  by  them  in  this  wise: 

"  The  United  States  Government  is  bound  to  carry  out  the  obligations  of 
the  concession,  or  to  give  an  adequate  compensation  ;  if  it  means  to  follow 
the  usage  "; 

but  beyond  this  opinion  of  English  counsel  no  steps  seem 
to  have  been  taken. 

A  claim  made  for  recognition  of  a  concession  to  a  Brit- 
ish Company  for  a  Cuban  cable  on  the  ground  that  the  ob- 
ligations contracted  bv  Spain  under  those  concessions 

"  become  binding  on  the  United  States  Government  on  their  taking  pos- 
session of  the  Islands  " 

was  negatived  by  the  Attorney-General  on  the  ground  that 
our  Government  was  not  the  successor  of  Spain, 

"  but  merely  an  intervening  power  arranging  the  succession."  "  It  did  not 
make  the  contract  of  concession,"  adds  the  Attorney-General,  "  it  is  not  the 
beneficiary  receiving  the  benefits  said  to  accrue  to  the  Island  from  the  cables, 
nor  is  it  the  Island,  nor  the  locality  to  which  the  obligations  are  said  to  be 
locally  attached  ;  neither  does  it  appropriate  to  itself  the  revenue  of  the 
the  Island." 

A  claim  made  on  behalf  of  another  British  corporation, 
the  Manila  Railway  Companv,  Limited,  for  payment  by  the 
United  Statesofasubvention  guaranteed  by  the  Spanish  Gov- 
ernment, met  with  a  like  fate.  It  passed  through  the  ordeal 
of  the  War  Department  and  its  law  officer  and  thence  to 
the  Attorney-General  and  was  rejected  on  the  ground 
that  the  obligation  which  the  Manila  Railway  Company 
was  seeking  to  enforce  was  a  "general  debt  "  and  a  "  per- 
sonal contract  "  of  the  Spanish  Government. 

"  The  contract  was  made  by  Spain  and  partly  for  her  own  benefit," 
says  the  Attorney-General ;  "  it  was  the  indivisible  personal  contract  of  Spain 
and  of  the  concessionaire.  All  the  promises  of  any  contract  entered  into 
by  the  former  Government  of  a  province,  wrested  from  it  by  a  victory  in 
war,  do  not  transfer  themselves  to  the  new  government  in  defiance  of  the 
natural  proposition  that  a  man  cannot  be  bound  by  a  stranger's  promises. 
There  is  an  obvious  difference  between  a  mere  debt  for  the  payment  of  a 
loan  and  an  executory  contract  containing  many  stipulations  to  be  performed 
on  one  side  or  the  other. 
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"  The  concessions  here  in  question  are  executory  contracts  not  concern- 
ing the  public  domain  owned  by  Spain,  but  containing  many  personal 
obligations  of  Spain  and  of  other  parties.  They  were,  and  this  appears 
upon  their  face,  concerning  instruments  with  which  the  Monarchy  was  to 
govern  more  easily  and  conveniently  the  subject  colonies  for  the  general 
benefit  of  Spain  as  well  as  their  own.  The  difference  between  them  and 
what  we  conceive  of  as  a  franchise  seems  to  me  to  be  an  obvious  one." 

The  Attorney-General  concludes  that  there  is  no 

"  rule  of  law  to  the  effect  that  contracts  made  by  the  old  sovereignty  for 
local  and  imperial  objects  shall  be  obligatory  as  such  upon  the  new  sover- 
eignty," but  that  "  as  the  provinces  of  the  Philippines  have  received  and 
will  retain  the  chief  benefit  from  the  railroad,  the  revenues  out  of  which  that 
part  of  the  benefit  was  to  be  paid  for  are  now  in  the  hands  of  their  new 
government,  the  creditor  was  induced,  very  properly,  to  look  to  those  reve- 
nues for  that  purpose,  and,  moreover,  the  railroad  was  a  most  necessary 
piece  of  property.  *  *  *  It  would  seem  to  follow  that  although  the  con- 
tract, as  such,  has  departed  with  Spain,  there  is  a  general  equitable  obliga- 
tion upon  the  provinces  to  make  some  fair  arrangement  with  the  company, 
etc." 

An  application  made  for  the  confirmation  of  a  conces- 
sion for  use  of  water  power  in  Porto  Rico  was  met  with  the 
answer  that  the  right  of  the  applicant 

"  had  not  been  completed  by  the  action  or  assent  of  the  Crown  authorities 
of  Spain  ;  that  his  right  is  not  vested  but  inchoate  and  cannot  be  made 
vested  by  the  completion  of  those  requisites  prescribed  by  Spanish  law." 

The  Attorney-General  assented,  however,  to  the  propo- 
sition that 

"  if  at  the  .time  the  Treaty  of  Paris  took  effect  the  applicant  had  a  com- 
plete and  vested  right  to  the  use  of  the  waters  of  the  River  Plata,  that 
right  would  be  respected  by  the  United  States." 

A  like  disposition  was  made  upon  a  concession  for  the 
construction  of  a  tramway  in  Porto  Rico,  which  was  left 
incomplete  by  the  failure  to  make  public  bids  before  the 
sovereignty  of  Spain  passed  away. 

On  the  other  hand,  in  reference  to  certain  cable  conces- 
sions in  Cuba,  the  exclusive  rights  conferred  upon  the  com- 
panies was  recognized,  the  War  Department  holding  that 
under  the  terms  of  the  concession 

"  as  construed  by  the  Spanish  authorities,  the  Cuba  Submarine  Telegraph 
Company  has  the  right  to  object  to  the  use  of  the  Government  overland 
telegraph  lines  in  Cuba  for  the  transmission  of  messages  received  by  the 
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French  cable  at  Santiago  and  destined  for  the  central  station  at  Havana, 
Cienfuegos  or  Batabano,  and  also  to  object  to  the  transmission  over  Gov- 
ernment Telegraph  Lines  of  messages  originating  in  any  of  said  places  and 
destined  for  points  outside  of  Hayti  over  the  French  cable." 

The  continuing  validity  of  the  exclusive  privilege 
claimed  by  the  Company  in  Cuba  was  passed  upon  by  the 
Attorney-General  upon  proceedings  taken  by  a  rival  com- 
pany to  land  a  cable  in  Cuba,  a  proceeding  which  was  en- 
deavored to  be  sustained  by  emphasizing  the  iact  that  an 
obnoxious  monopoly  was  otherwise  encouraged.  Upon 
this  the  Attorney-General  said  : 

"  The  mere  fact  that  the  Western  Union  Telegraph  Company  is  enjoy- 
ing under  a  grant  of  exclusive  right  what  amounts  to  a  monopoly  is  no  reason 
of  itself  why  it  should  be  deprived  of  its  concession.  It  is  easy  to  say  that 
monopolies  are  odious,  but  there  are  concessions  which  amount  to  monopo- 
lies which  are  lawful  and  cannot  be  disturbed  except  by  a  violation  of  public 
faith. 

"  Concessions  of  this  kind,  which  carry  with  them  exclusive  rights  for 
a  period  of  years,  constitute  property  of  which  the  concessionary  can  no 
more  be  deprived  arbitrarily  and  without  lawful  reason  than  it  can  be 
deprived  of  its  personal  tangible  assets.  If,  therefore,  the  Western  Union 
Telegraph  Company  has  an  exclusive  grant  applicable  to  Cuba  for  cable 
rights,  which  grant  has  not  expired,  it  would  be  violative  of  all  principles  of 
justice  to  destroy  its  exclusive  right  by  granting  competing  privileges  to 
another  company.  It  is  the  function  of  the  Government  to  prevent  as  far 
as  possible  all  infringement  of  the  vested  rights  of  others;  vested  rights 
which  are  property  ought  not  to  be  taken  from  any  one,  except  by  due 
process  of  law.  Executive  action  applied  to  subjects  like  this  is  not  due 
process  of  law."1 

Perhaps  the  most  important  and  the  most  delicate  case 
presented  for  consideration  relates  to  certain  banks,  both  in 
Porto  Rico  and  the  Philippines,  organized  under  Spanish 
law,  after  fulfillment  of  all  the  conditions  required  by  the 
general  statutes  of  the  country,  and  to  which  banks  were 
given  exclusive  privileges  for  a  long  term  of  years.  These 
privileges  conferred  the  exclusive  right  to  issue  bank  notes 
in  the  various  localities  where  the  banks  were  situated,  and 
prescribed  the  relation  of  such  issue  to  its  paid-up  capital, 
etc.,  upon  terms  which  might  be  considered  to-day  as  of 
great  liberality,  though  scarcely  any  one  will  be  found  to 
dispute  that  at  the  time  of  the  formation  of  the  banks  the 

^XII  Op.  Atty.  Gen'l,  516,  518. 
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investment  of  the  requisite  capital  was  not  any  more  than 
fairly  rewarded  by  the  benefits  to  be  derived  from  the  terms 
granted. 

In  endeavoring  to  shape  the  financial  regulations  for  these 
new  territories,  Congress  met  with  these  financial  establish- 
ments asserting  their  respective  rights  and  privileges,  and 
the  question  at  once  arose  as  to  how  far  these  rights  or 
privileges  were  entitled  to  respect  at  the  hands  of  the  new 
sovereignty  that  dominated  the  institutions  since  the  cession 
under  the  Treaty  of  Paris. 

In  a  projected  Act  for  the  regulation  of  the  currency  in 
the  Philippines,  which  never  became  a  law,  an  attempt  was 
made  to  deal  with  the  problem  in  such  a  spirit  as  would 
give  some  recognition  to  the  existing  banking  institutions 
and  yet  not  materially  interfere  with  the  new  scheme  which 
Congress  was  attempting  to  devise;  one  section  of  this 
proposed  law  conceded  to  the  bank  the  right  to  issue  notes 
equal  to  the  entire  paid  up  capital  of  the  bank  without  any 
deposit  of  United  States  bonds  to  secure  circulation,  no 
notes  issued  earlier  than  1884  to  be  counted  as  part  of  such 
circulation.  While  this  was  a  concession  greatly  in  advance 
of  the  requirements  exacted  of  national  banks,  it  fell  far 
short  of  the  privileges  conceded  by  the  terms  of  the  bank's 
incorporation  under  Spanish  law  and  ignored  its  claim  to  an 
exclusive  right  to  issue  circulating  notes  and  its  claims  in 
reference  to  exemption  from  taxation. 

An  interesting  correspondence  had  preceded  this  at- 
tempted legislation,  between  some  members  of  the  Philip- 
pine Commission  and  the  Directors  of  the  bank. 

Commissioner  Ide  writes  to  the  Directors  (September 
24,  1901),  that  the  subject  of  legislation  upon  the  banking 
system  of  the  Philippine  Islands  is  likely  to  be  soon  taken 
up  and  that  it  is  desirable  that  the  regulations  should,  as 
nearly  as  possible,  be  uniform. 

"There  is  no  desire,"  says  the  Commissioner,  "to  infringe  upon  the 
privileges  of  your  institution  so  far  as  they  are  compatible  with  the  com- 
mercial interests  in  the  government  of  this  Island.  It  is  probable,  however, 
that  the  Congress  of  the  United  States  will  refuse  to  consider  the  privilege 
of  note  issue  pertaining  to  your  establishment  to  be  exclusive." 

Starting  with  this  denial  of  the  value  of  any  rights  con- 
ferred by  the  Spanish  charter,  the  Commissioner  suggests 
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a  method  of  compromise  which  "  would  not  affect  the  earn- 
ings or  financial  condition  "  of  the  bank.  To  this  the  Bank 
Directors  replied  that  under  Spanish  law  the  bank  had 
since  1878  possessed  the  exclusive  right  of  issuing  notes  for 
circulation  in  the  Philippines  and  that  the  plan  outlined  by 
the  Commissioner  did  violence  to  this  and  other  rights  of 
the  bank,  and  proceeded  to  quote  to  the  Commissioner  the 
Darmoulh  College  case  and  the  long  line  of  cases  that  have 
followed  it;  but,  while  insisting  upon  the  legality  of  the 
rights  which  it  claims,  the  bank  made  a  counter  proposi- 
tion to  which  the  Commissioner  replies  that  it  would  be 
well  for  the  Directors  to  refer  to  the  decision  of  the  Veazie 
Bank  v.  Fenno,1  wherein,  says  the  Commissioner, 

"it  was  held  that  it  was  entirely  competent  for  Congress  to  impose  any 
such  tax  as  it  saw  fit,  upon  the  issue  of  circulating  notes  by  State  banks,  even 
though  such  a  tax  should  be  prohibitive  by  reason  of  its  amount." 

To  this  the  Directors  return  an  answer  expressing  their 
regret  that  the  effort  to  arrive  at  a  compromise  of  what  they 
considered  their  legal  rights 

"  shouid  have  apparently  served  to  suggest  the  propriety  of  destroying  the 
exercise  of  such  rights  by  repression  or  prohibitory  taxation." 

It  will  readily  be  seen  that  the  controversy  as  to  the 
rights  secured  by  International  Law  or  by  the  terms  of  the 
Treaty  of  Paris,  is  of  very  great  interest  as  applied  to  the 
banking  privileges  of  institutions  existing  under  the  juris- 
diction of  Spain,  in  the  territory  over  which  the  United 
Stales  has  now  acquired  complete  sovereignty. 

Property  rights  are  certainly  protected  by  the  terms  of 
the  Treaty  and  franchises  in  general  have  long  since  been 
recognized  as  property  rights.  In  this  connection  the  War 
Department,  through  its  law  officer,  discussing  franchises 
for  tramways  in  Porto  Rico,  sanctions  the  definition  of 
Angell  &  Ames  and  of  Judge  Thompson  ;  to  wit,  a  franchise 
is  a  special  privilege  conferred  by  governments  on  individ- 
uals and  which  does  not  belong  to  the  citizens  of  the 
country  generally  by  common  right.  Franchises  spring 
from  contracts  between  the  sovereign  power  and  private 
citizens,  made  upon  a  valuable  consideration  for  purposes 

'(1869)8  Wall.  533. 
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of  public  benefit  as  well  as  of  individual  advantage.  Why, 
then,  should  not  the  franchises  lawfully  conferred  upon  banks 
under  Spanish  authority  be  respected  by  the  new 
sovereignty  under  whose  jurisdiction  they  have  passed? 

Even  if  such  franchises  were  questionable  property 
rights  under  our  law,  it  has  been  repeatedly  held  that  their 
attributes  as  property  should  be  tested  under  the  Spanish 
law  from  which  they  were  derived. 

"We  have  often  held,"  said  the  Supreme  Court  in  United  States  v. 
Hanson,1  "  that  the  authorities  of  Spain  were  authorized  to  grant  the  public 
domain,  in  accordance  with  their  own  ideas  of  the  merits  and  considerations 
presented  by  the  grantee;  and  that  our  powers  extended  only  to  the  inquiry, 
whether  in  fact  the  grant  had  been  made;  and  its  legal  effect  when  made, 
in  cases  where  the  law  by  implication  introduced  a  condition,  or  it  was 
peculiar  in  its  provision."  "The  same  evidence  that  was  accorded  to  the 
return  of  the  surveyor-general  by  the  Spanish  Governor,  before  the  cession, 
is  due  to  it  by  the  courts  of  this  country." 

"  It  was  the  desire  of  the  United  States  in  carrying  out  the  purposes  of 
the  Treaty  of  Guadalupe  Hidalgo," 

says  the  Supreme  Court,  in  U.  S.  v.  Anguisola,2 

"  to  act  as  a  great  nation,  not  seeking,  in  extending  their  authority  over  the 
ceded  country,  to  enforce  forfeitures,  but  to  afford  protection  and  security 
to  all  just  rights  which  could  have  been  clai7nedfrom  the  government  they 
superseded. ' ' 

This  same  rule  of  consulting  the  laws  of  the  country 
from  which  the  rights  How,  as  a  criterion  of  their  value  is 
again  upheld  in  Townsend  v.  Greeley,3  and  in  United 
States  v.  Turner4,  where  the  Court  says: 

"  Undoubtedly  the  validity  and  effect  of  both  of  these  instruments 
depend  altogether  upon  the  laws,  ordinances,  and  usages  of  the  Spanish 
Government,  prevailing  in  the  province  of  Louisiana  at  the  time  they  were 
made  ;  and  it  is  the  duty  of  the  court  to  expound  them  accordingly." 

And  as  late  as  171  U.  S.  220,  in  the  case  of  Ely's  Admin- 
istrators v.  U.  S.,  the  Court  says,  at  page  234  : 

"  This  grant  was  one  which  at  the  time  of  the  cession  in  1853  was 
recognized  by  the  Government  of  Mexico  as  valid,  and,  therefore,  one 
which  it  was  the  duty  of  this  Government  to  respect  and  enforce." 

Under  our  own  jurisprudence  such  franchises  have  been 
1(i842)  16  Pet.  196,  198,  200.        2(i863)  1  Wall.  352. 
3(i866)  5  Wall.  326.        '(1850)  11  How.  663, 
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repeatedly  recognized  as  property.  We  have  seen  above  a 
quotation  from  the  Attorney-General  acknowledging  the 
the  existence  of  that  character  of  property,  and  on  a  more 
recent  occasion  the  Attorney-General,  having  to  pass  upon 
the  protection  due  to  a  patent  issued  in  the  Philippine 
Islands,  lays  down  this  rule,  that,  although 

"  the  patent  is  for  something  we  should  not  call  a  patentable  inven- 
tion and  should  not  issue  a  patent  to  protect,  yet,  under  the  treaty,  the 
United  States  must  respect  it,  and  that  the  objection  that  a  monopoly  is 
thereby  created  is  not  sufficient  to  justify  any  different  interpretation  of  the 
treaty."     (XXII,  617.) 

What  other  objections  can  be  made  to  the  claim  for  pro- 
tection put  forth  by  these  banks  ? 

The  Attorney-General  has  suggested  that  a  personal 
contract  attaching  to  a  particular  personality  is  not  entitled 
to  protection  from  the  superseding  government,  because  the 
benefit  of  such  contract  cannot  pass  to  another,  any  more 
than  its  burdens.  But  it  is  evident  that  many  such  contracts 
may  enure  to  the  benefit  of  a  superseding  government  ;  mail 
contracts,  contracts  for  the  furnishing  of  supplies,  for  main- 
taining toll  bridges,  keeping  open  channels  of  navigable 
streams,  all  of  which  might  well  call  for  the  investment  of 
large  capital,  only  properly  remunerated  by  long  and 
exclusive  privilege,  are  a  few  examples  of  contracts  that 
may  enure  to  the  benefit  of  a  succeeding  government  and 
should  be  among  the  burdens  which  that  government  takes 
when  it  compels  the  cession  of  territory. 

"  If  the  United  States  were  not  content  to  receive  the  territory, 
charged  with  titles  thus  created,"  says  the  Supreme  Court,  "  they  ought  to 
have  made,  and  they  would  have  made,  such  exceptions  as  they  deemed 
necessary." ' 

It  may  be  admitted  that  some  governmental  contracts 
are  of  a  character  which  would  not  pass  to  the  new  govern- 
ment ;  for  instance,  if  the  subject  of  the  contract  were  such 
that  it  applied  exclusively  to  the  form  of  government  which 
had  been  superseded,  *.*.,  to  contribute  to  the  Civil  List  of 
the  Queen;  or,  if  it  were  entirely  disconnected  with  the 
ceded  territory,  such  as  a  tax  or  contribution  of  any  char- 
acter for  the  maintenance  of  highways  or  bridges  in  the 

*U.  S.  v.  Clarke  (1834),  8  Pet.  436. 


250  COLUMBIA  LAW  REVIEW. 

peninsula  and  not  touching  the  Philippines.  But  where, 
as  in  the  instances  mentioned  above,  the  contract  or  fran- 
chise is  of  such  a  character  that  it  is  not  necessarily  con- 
fined to  the  personal  benefit  of  the  granting  sovereign,  it 
cannot  fall  under  the  ban  of  a  personal  contract,  dying  with 
the  party  making  it. 

This  idea  of  a  personal  contract  which  does  not  pass  to 
the  succeeding  government  may  be  tested  by  the  converse 
of  the  proposition  :  Would  the  right  of  the  Spanish  Govern- 
ment to  enforce  the  obligation  assumed  by  the  grantee  of 
such  a  contract  pass  to  the  United  States  Government? 

For  instance,  in  the  case  of  a  franchise  to  maintain  a  toll 
bridge,  would  not  the  United  States  Government  have  the 
same  right  the  Spanish  Government  had  to  compel  its 
maintenance  or  to  compel  the  continuance  of  a  service  under 
a  mail  contract,  or  a  contract  to  keep  open  the  channel  of  a 
navigable  river? 

This  test  may  be  applied  to  the  Filipino  Bank,  which 
under  its  charter  is  bound  to  make  certain  stipulated  loans 
for  the  benefit  of  the  Philippine  treasury.  Why  would  not 
the  United  States  Government  have  the  same  right  that  the 
Spanish  Government  possessed  to  compel  compliance  with 
this  provision  and  to  forfeit  the  franchise  in  case  of  a  viola- 
tion of  or  non-compliance  with  such  requirement? 

Again  it  has  been  suggested  that  an  executory  contract 
with  reciprocal  obligations  does  not  attach  to  a  superseding 
government,  the  obligations  being  personal. 

If  these  obligations  are  in  the  nature  of  a  governmental 
franchise,  or  privilege,  or  right  which  constitutes  property, 
there  seems  to  be  no  reason,  because  it  is  executory  and  con- 
tinuing, that  it  should  not  be  included  under  the  general 
designation  of  *'  property  rights,"  which  the  Treaty  stipu- 
lates shall  not  suffer  any  hindrance  or  diminution. 

Another  objection  that  has  been  suggested,  is  that  the 
function  of  a  bank  is  a  governmental  function,  the  agency 
for  which  expires  with  the  government  which  created  it. 

But  a  governmental  function  may  be  made  the  subject 
of  a  property  right.  It  has  been  made  a  governmental  func- 
tion to  carry  the  mails  ;  but  a  contract  to  do  that  for  a  given 
term  of  years  is  surely  valuable  property,  and  why  should 
the  agency  adopted  for  its  performance  in  due  form  of  law 
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by  an  expiring  government  be  ignored  by  its  assignee  and 
successor  ? 

Again  it  has  been  urged  that  it  is  against  the  policy  of 
our  Government  to  authorize  the  issue  of  circulating  notes 
by  other  than  National  Banks,  and  that  laws,  or  franchises, 
or  contracts  of  any  kind  in  contravention  with  the  policy 
of  the  acquiring  government,  perish  with  the  extinction  of 
the  sovereignty  of  the  ceding  government.  This  rule  has 
never  been  applied  except  in  cases  where  the  rule  or  statute 
appealed  to  in  support  of  the  concession  is  repugnant 
to  the  fundamental  policy  of  our  Government,  such  as  are 
inconsistent  with  the  very  theory  of  our  political  existence. 
But  the  rule  can  have  no  application  to  temporary  methods 
of  performing  certain  functions  of  administration  ;  there  is 
nothing  contrary  to  any  fundamental  element  of  our 
Government  in  the  issue  of  bank  notes  by  other  than  National 
Banks.  It  is  simply  not  in  accord  with  our  present  policy  ; 
but  State  Banks  were  for  a  long  period  the  only  sources  of 
paper  currency,  and  the  United  States  Bank  was  recognized 
as  the  agency  for  the  financial  operations  of  the  Govern- 
ment. 

But,  assuming  for  the  moment  that  the  terms  of  such  a 
franchise  are  inconsistent  with  our  present  financial  legisla- 
tion, and  difficult,  if  not  impossible,  to  bring  into  unison 
with  our  regulations  for  a  uniform  and  stable  currency  ;  it 
is  not  a  sufficient  reason  to  absolve  from  the  obligation  of  a 
contract  that  it  is  difficult  and  annoying  to  carry  it  out; 
the  obligation  is  not  the  less  entitled  to  respect.  The  right 
which  is  violated  by  ignoring  it,  is  a  property  right,  and 
there  would  seem  to  be  but  one  avenue  of  liberation,  to 
wit,  the  exercise  of  the  right  of  eminent  domain,  the  ap- 
praisal of  the  property  right  which  it  is  desired  to  absorb 
or  extinguish  and  a  fair  compensation  for  it. 

A  quotation  from  Mr.  Webster's  argument  touching  the 
franchise  to  the  Charles  River  Bridge  Company  will  enforce 
this  view  : 

"  The  legislature  may  grant  franchises.  This  is  done  by  its  sovereign 
power.  What  may  it  do  with  those  franchises  ?  WRat  power  has  it  over 
them  after  they  have  been  granted  ?  It  may  do  just  what  it  is  limited  to 
do,  and  nothing  more.  It  is  restrained  by  the  same  instrument  which  gave 
it  existence,  from  doing  more.     The  question  is,  what  restrictions  on  this 
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power  are  found  in  the  constitution  of  Massachusetts  ;  and  by  a  reference 
to  it,  the  limitation  of  legislative  powers  will  be  found.  The  power  may  be 
exercised  by  taking  property,  on  paying  for  it.  In  the  constitution,  it  is  ex- 
pressly declared  that  property  shall  not  be  taken  by  the  public,  without  its 
being  paid  for.  It  is  incident  to  the  sovereignty  of  every  government,  that 
it  may  take  private  property  for  public  use  ;  but  the  obligation  to  make  com- 
pensation is  concomitant  with  the  right."  l 

The  suggestion  made  by  Mr.  Commissioner  Ide,  that  the 
power  of  taxation  could  be  legally  employed  to  destroy  the 
unquestioned  value  of  the  franchise,  is  certainly  an  arbitrary 
method  of  evading  the  obligation  to  make  compensation 
which,  as  Mr.  Webster  tells  us,  is  concomitant  with  the 
right  to  take  private  property. 

And  it  is  but  one  instance  of  very  many  of  the  misappli- 
cations of  that  celebrated  dictum,  that  the  power  to  tax  is  the 
power  to  destroy.  More  than  once  this  dictum  has  been 
taken  to  indicate  that  a  proper  use  of  taxation  is  destruc- 
tion, whereas  nothing  can  have  been  further  from  the  broad 
and  equitable  mind  from  which  the  dictum  proceeded.  It 
was  the  epigrammatic  announcement  of  an  unquestioned 
truth,  that  the  power  vested  in  government  to  maintain 
itself  by  the  imposition  of  taxes  was  in  no  wise  restricted, 
even  if  the  application  of  the  tax  wrought  the  destruction 
of  property.  If  the  maintenance  of  the  Government  was 
dependent  upon  a  heavy  tax,  no  tax  could  be  so  heavy  as  to 
be  unjust.  It  is  a  far  cry  from  the  assertion  of  that  simple 
truth  to  the  claim  now  made  that  the  power  of  taxation,  in- 
stead of  being  a  preservative,  is  in  reality  a  proper  instru- 
ment of  destruction.  This  might  well  be  the  subject  of 
more  extended  comment,  to  which  I  cordially  invite  some 
of  your  contributors. 

That  banking  is  not  a  necessary  agency  of  government, 
and  that  it  is  a  universal  right  which  may  be  regulated,  but 
cannot  be  ignored,  has  been  long  since  established. 

Singularly  enough,  this  was  illustrated  by  another  inci- 
dent to  the  transfer  of  the  sovereignty  of  the  Philippines. 
The  Hong  Kong  and  Shanghai  Banking  Corporation  is  a 
British  bank,  doing  business  at  Manila.  The  Philippine 
Commission  passed  an  act  on  November  28,  1900,  requir- 
ing every  bank  in  the  Philippine  Islands  to  accept  deposits 

1(iS37)  11  Pet.  535- 
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in  various  kinds  of  currency,  and  providing  punishment  for 
violation  of  such  requirements  by  fine  and  imprisonment- 
The  bank  protested  that  this  was  an  undue  interference 
with  its  rights,  and  the  War  Department  declined  to  hear  the 
complaint  on  the  ground  that  banks  and  banking  are  sub- 
ject to  legislative  regulation  and  control.  In  the  opinion 
given  by  the  Law  Officer  of  the  War  Department  we  find 
this  statement  : 

"  Banking  is  a  lawful  calling,  and  the  right  to  pursue  a  lawful  calling 
may  be  a  valuable  property  right.  A  well-known  author  in  his  treatise  on 
banking  uses  the  following  language  :  '  At  common  law,  the  right  of  bank- 
ing pertains  equally  to  every  member  of  the  community.  Its  very  exercise 
can  be  restricted  only  by  legislative  enactment  (i  Morse  on  Banks,  Sec.  13).' 
The  business  of  banking  by  reason  of  its  very  intimate  relations  to  the  fiscal 
affairs  of  the  people  and  the  revenues  of  a  State  is  and  has  ever  been  con- 
sidered the  proper  subject  of  control  and  strictly  within  the  domain  of  the 
international  police  power  of  every  State."1 

In  the  Veazie  Bank  v.  Fenno  2  a  tax  upon  the  bank,  which 
was  incorporated  under  a  charter  by  the  State  of  Maine, 
was  sustained  on  the  ground  that  the  franchise  of  a  bank 
was  property.     The  Court  says  (p.  547) : 

"  But  it  cannot  be  admitted  that  franchises  granted  by  a  State  are 
necessarily  exempt  from  taxation  ;  for  franchises  are  property,  often  very 
valuable  and  productive  property  ;  and  when  not  conferred  for  the  purpose 
of  giving  effect  to  some  reserved  power  of  a  State,  seem  to  be  as  properly 
objects  of  taxation  as  any  other  property." 

In  that  case  the  power  to  issue  bank  bills  was  assimilated 
to  the  power  of  a  Railroad  Company  to  issue  freight  receipts, 
bills  of  lading  or  passenger  tickets,  although  the  exemption 
from  taxation  was  sought  upon  the  ground  that  the  bank 
had  been  chartered  by  the  State  for  the  purpose  of  carrying 
into  effect  part  of  the  governmental  powers  of  the  State 
and  that  it  was  a  governmental  agency  which  should  not 
be  taxed. 

"  It  seems  difficult,"  says  the  Court,  "  to  distinguish  the  taxation  of 
of  notes  issued  for  circulation  from  the  taxation  of  these  railroad  contracts. 
Both  descriptions  of  contracts  are  means  of  profit  to  the  corporations  which 
issue  them  ;  and  both,  as  we  think,  may  properly  be  made  contributory  to 
the  public  revenue"  (pp.  547,  548). 

1  State  v.  Woodmanse,  (N.  Dak.  1890)  46  N.  W.  970;  Magoon,  pp 
258,  259. 

2  (1869)  8  Wall.  533. 
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A  bank  charter  was  also  the  subject  under  discussion  in 
Planters'  Bank  v.  Sharp,1  and  the  Court  says: 

"  A  bank  charter  which  gave  the  Planters'  Bank  the  power  to  receive 
money  on  deposit  and  discount  bills  of  exchange  and  notes  and  make  loans 
was  held  to  be  a  contract  and  violated  by  a  further  law  declaring  that  it 
should  not  be  lawful  for  any  bank  in  the  State  to  transfer  any  note,  bill 
receivable  or  other  evidence  of  debt  "  (pp.  319,  320). 

The  right  and  privilege  to  do  banking  and  to  issue  notes 
is  in  no  wise  a  necessary  government  function.  Indeed, 
many  of  the  wisest  economists  doubt  whether  it  is  a  proper 
government  function,  and  it  is  by  no  means  certain  whether 
it  is  wise  for  the  Government  to  go  beyond  affixing  its  cer- 
tificate to  the  purity  and  weight  of  coin,  or,  if  need  be,  to  the 
safety  and  sufficiency  of  notes  secured  by  deposits  made 
with  it. 

But  surely  it  is  no  more  a  governmental  function  than 
the  maintenance  of  the  highways  of  commerce,  post  roads, 
mail  routes,  etc.,  or  toll  bridges  across  navigable  streams, 
and  all  of  these  functions,  it  is  universally  conceded,  are 
the  proper  subjects  of  franchises  and  contracts  which  are 
recognized  in  law  as  valuable  property  rights. 

The  case  of  the  West  River  Bridge2  sustained  the 
charter  rights  of  the  Bridge  Company  as  property  and  the 
charter  as  a  contract  between  the  State  and  the  Company, 
which,  like  all  other  private  rights  of  property,  was  sacred 
against  invasion,  but  subject  to  condemnation  under  the 
right  of  eminent  domain. 

The  Binghamton  Bridge  Case3  not  only  upheld  a  bridge 
contract  as  property,  but  sustained  the  exclusive  right  to 
maintain  such  a  bridge  within  an  indicated  distance,  as 
an  inviolable  contract,  preventing  the  construction,  under 
the  authority  of  the  State,  of  any  other  bridges  within 
the  limits  fixed,  for  a  period  which  was  itself  unlimited. 
The  Court  there  says  : 

"  The  constitutional  right  of  one  legislature  to  grant  corporate  priv- 
ileges and  franchises,  so  as  to  bind  and  conclude  a  succeeding  one,  has  been 
denied." 

That  seems  to  be  the  position  with  those  who  insisted 
that  the  Government  of  Spain  could  not  grant  a  corporate 

1  (1847)  6  How.,  300.      2  (1847)  6  How.  507.      3  (1865)  3  Wall.  51,63. 
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privilege  and  franchise  so  as  to  bind  its  successor  in  the 
government  of  the  realm.  As  to  this  contention  the  Court 
says  : 

"  We  have  supposed,  if  anything  was  settled  by  an  unbroken  course  of 
decisions  in  the  Federal  and  State  courts,  it  was  that  an  act  of  incorpora- 
tion was  a  contract  between  the  State  and  the  stockholders.  All  courts  at 
this  day  are  estopped  from  questioning  the  doctrine.  The  security  of 
property  rests  upon  it,  and  every  successful  enterprise  is  undertaken  in  the 
unshaken  belief  that  it  will  never  be  forsaken." 

"  It  received  its  ablest  exposition  in  the  case  of  Dartmouth  College  v. 
Woodward,  which  case  has  ever  since  been  considered  a  landmark  by  the 
profession  and  no  court  has  since  disregarded  the  doctrine,  that  the 
charters  of  private  corporations  are  contracts,  protected  from  invasion  by 
the  Constitution  of  the  United  States." 

In  the  more  recent  case  of  Pearsall  v.  Great  Northern 
Railway  Company,1  these  doctrines  are  again  reaffirmed, 
and  after  citing  the  Dartmouth  College  Case  as  laying 
down  the  broad  propositions  in  regard  to  the  inviolability 
of  charters,  the  Court  continues: 

"  Subsequent   cases  have  settled   the   law    that,   wherever    property  . 
rights  have  been  acquired  by  virtue  of  a  corporate  charter,  such  rights,  so 
far  as  they  are  necessary  to  the  full  and  complete  enjoyment  of  the  main 
object  of  the  grant,  are  contracts,  and  beyond  the  reach  of  destructive 
legislation." 

In  view  of  the  particular  exemptions  from  taxation 
accorded  to  colonial  banks  under  the  Spanish  law,  as  a 
necessary  inducement  to  the  investment  of  capital  in  such 
remote  regions,  and  in  view  of  Commissioner  Ide's  sugges- 
tion, that  under  the  protection  of  the  doctrine  in  Veazie 
Bank  v.  Fenno  a  heavier  taxation,  amounting  to  destruc- 
tion, would  be  the  easy  way  of  compelling  submission  on 
the  part  of  Spanish  corporations  to  the  exigencies  of  their 
new  masters,  the  following  extract  from  the  same  case  is 
interesting : 

"  This  court  has  had,  perhaps,  more  frequent  occasion  to  assert  the 
inviolability  of  corporate  charters  in  cases  respecting  the  power  of  taxation 
than  in  any  other,  and  in  a  long  series  of  decisions  has  held  that  a  clause 
imposing  certain  taxes  in  lieu  of  all  other  taxes,  or  of  all  taxes  to  which 
the  company  or  stockholders  therein  would  be  subject,  is  impaired  by 
legislation  raising  the  rate  of  taxation,  or  imposing  taxes  other  than  those 
specified  in  the  charter." 

1  (1895)  161  U.  S.  646,  661,  664. 
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Then  quoting  from  State  Bank  of  Ohio  v.  Knoop:1 

"  The  rate  of  discount,  the  duration  of  the  charter,  the  specific  tax 
agreed  to  be  paid,  and  other  provisions  essentially  connected  with  the 
franchise,  and  necessary  to  the  business  of  the  bank,  cannot,  without  its 
consent,  become  a  subject  for  legislative  action." 

The  Court  says  further  : 

"  Within  the  same  principle  are  grants  of  an  exclusive  right  to  supply 
gas  or  water  to  a  municipality  or  to  occupy  its  streets  for  railway  purposes, 

"So,  if  a  company  be  chartered  with  power  to  construct  and  maintain 
a  turnpike,  erect  toll-gates  and  collect  tolls,  such  franchise  is  protected  by 
the  Constitution. 

"  If  it  be  provided  in  the  charter  of  a  bank  that  the  bills  and  notes  of 
the  institution  shall  be  received  in  payment  of  taxes  or  of  debts  due  to  the 
State,  such  undertaking  on  the  part  of  the  State  constitutes  a  contract 
between  the  State  and  holders  of  the  notes,  which  the  State  is  not  at 
liberty  to  break." 

The  State  which  granted  privileges  to  the  colonial 
banks  in  Porto  Rico  and  the  Philippines  was  Spain.  By 
their  charters  certain  property  rights  were  conferred 
upon  them.  According  to  these  decisions  of  "  the 
State"  which  succeeded  to  the  rights  and  duties  of  Spain, 
it  would  seem  it  cannot  successfully  repudiate  the  due 
observance  of  stipulations  so  made,  especially  as  in  the 
act  of  cession  of  the  territory  in  which  these  banks  are 
situated  it  was  stipulated  that  the  cession  should  not  in  any 
respect  impair  the  property  or  rights  which  by  law  belong 
to  the  peaceful  possession  of  property  of  all  kinds. 

It  is  evident  that  this  subject  might  be  pursued  into  all 
its  ramifications  to  the  completion  of  a  volume,  but  such  a 
treatment  would  not  be  in  consonance  with  the  purpose  of 
a  review. 

If  this  imperfect  memorandum  suggests  a  train  of 
reasoning  or  a  subject  of  investigation  to  your  readers, 
and  awakens  in  any  of  them  an  interest  in  the  problems 
that  are  confronting  the  Judiciary  and  the  Legislative,  as 
well  as  the  Executive,  Departments  of  our  country,  it  will, 
I  trust,  have  served  a  useful  purpose. 

Paul  Fuller. 

1  (1853)  16  How.,  369. 
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CONCERNING  ERECTION    OF  A  MONUMENT  TO    HIS    MEMORY.1 

The  two  great  figures  eminent  over  all  in  our  early  con- 
stitutional, judicial  and  legal  history  are  those  of  John 
Marshall  and  James  Kent.  I  said  early  history,  and  this  is 
true;  and  it  is  largely  true  that  their  pre-eminence  remains 
down  to  the  present. 

They  were  contemporaries.  Marshall  was  born  in  Vir- 
ginia, in  1755  ;  Kent,  in  New  York,  in  1763.  Both  had 
reached  manhood  at  the  time  of  the  adoption  of  the  Con- 
stitution of  the  United  States.  Marshall  had  served  for  six 
years  as  a  soldier  in  the  War  of  the  Revolution,  and  in  the 
pitiable  weakness  of  the  Confederation  he  formed  his  well- 
known  principles  as  to  a  national  government,  strong 
enough  to  protect  itself  against  the  world  and  against  the 
encroachment  of  its  several  members.  Kent,  younger  than 
Marshall,  was  too  young  to  take  any  part  in  the  War  of  the 
Revolution,  but  having  been  settled  as  a  young  lawyer  at 
Poughkeepsie,  he  was  present  in  the  summer  of  1788,  when 
the  Constitution,  by  the  narrow  margin  of  three, — 30  to  27 — 
was  ratified  by  the  State  of  New  York,  largely  through  the 
labors  by  tongue  and  pen  of  Alexander  Hamilton.  Chan- 
cellor Kent  has  himself  left  on  record  his  presence  at  the 
opening  of  the  Convention,  in  June,  and  the  intense  public 
interest  in  the  proceedings  from  day  to  day,  and  of  his 
attendance  upon  the  Convention  daily  and  steadily  during 
the  entire  six  weeks  of  the  session.  Both  Marshall  and 
Kent  not  only  saw  the  birth  of  the  Republic,  but  witnessed 
the  feebleness  and  perils,  many  and  great,  which  attended 
its  earlier  history,  more  than  once  threatening  its  continued 
existence.  The  lives  of  both  were  graciously  prolonged  in 
health  and  unclouded  intellectual  vigor  to  an  extreme  age. 
Chief  Justice  Marshall  died  at  the  age  of  eighty  years  in  the 
discharge  of  his  duties  as  Chief  Justice  of  the  Supreme 
Court,    in    Philadelphia,    July    6,    1835,   after  a  continuous 

1  Address  before  New  York  State  Bar  Association  at  Albany,  January 

21,  I903. 
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service  in  that  position  of  over  thirty-four  years.  Chan- 
cellor Kent  died  at  the  age  of  eighty-four,  in  the  City  of 
New  York,  on  the  12th  day  of  December,  1847. 

The  first  centennial  commemoration  of  Marshall  Day, 
February  4,  1901,  is  fresh  in  the  professional  and  public 
mind.  It  was  fitly  celebrated  by  appropriate  addresses  and 
proceedings  in  thirty-seven  States  and  Territories  of  the 
Union,  Congress,  State  Legislatures,  Universities  and  other 
institutions  of  learning,  and  the  various  Bar  Associations  of 
the  several  states  and  territories  participating  in  the  honors 
thus  paid  to  the  memory  of  the  Great  Chief  Justice,  and  the 
addresses  relating  to  his  career  and  public  services  were 
delivered  by  the  leaders  of  the  Bar  and  by  eminent  Judges, 
scholars  and  statesmen.  This  tribute  was  deserved.  It 
expressed  the  universal  conviction  that  the  establishment 
of  the  principle  of  nationality  in  the  Constitution  of  the 
United  States,  and  the  final  ascendencv  of  that  principle 
so  that  it  is  no  longer  disputed  by  any  class  or  party,  and 
the  establishment  of  the  constitutional  authority  and  func- 
tions of  the  Supreme  Court  in  the  public  respect  and  con- 
fidence, are  due  more  to  Marshall  than  to  any  other  man. 
Such  a  universal,  spontaneous  and  voluntary  tribute  to  a 
Judge,  who  had  been  in  his  grave  for  more  than  half  a  cen- 
tury, is  absolutely  unique,  reflecting  credit  upon  the  Bar  and 
the  people,  who  expressed  their  sentiments  and  gratitude 
on  such  an  adequate  and  magnificent  scale.  It  so  happened 
that  Marshall's  distinctive  work  was  that  of  expounding 
the  Constitution  of  the  United  States.  His  great  judg- 
ments determined  its  boundaries  and  established  its  funda- 
mental principles.  In  this  great  work,  as  delicate  as  it  is 
important,  there  were  no  precedents  or  authorities  to  guide 
him,  and  from  necessity  he  was  compelled  almost  wholly  to 
rely  on  his  own  intellectual  resources,  and  thus  became 
justly  entitled  to  be  regarded,  not  only  as  an  expounder  of 
the  Constitution,  but  essentially  the  creator  of  our  constitu- 
tional jurisprudence. 

Chancellor  Kent  has  as  strong  a  title  as  Chief  Justice 
Marshall  to  the  professional  and  public  regard,  gratitude 
and  veneration  for  his  genius,  character  and  labors. 
Marshall's  field  was  the  development  of  the  Constitution  of 
the  United  States;  Kent's  was   the  field  of  general  juris- 
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prudence,  and  in  this  he  rendered  services,  throughout 
a  judicial  career  extending  from  1798  to  1823,  which 
are  inferior  in  value  and  importance  to  Marshall's  only, 
if  at  all,  because  the  development  and  adaptation  of  the 
system  of  jurisprudence  from  the  English  principles  and 
models  may  be  regarded  as  less  vital  and  important  than 
the  work  of  expounding  and  developing  the  principles  of 
the  Constitution  of  the  Union. 

As  in  the  case  of  Marshall,  so  in  that  of  Kent,  in  order 
to  appreciate  him  properly  we  must  view  the  circumstances 
under  which  he  wrought.  Kent's  whole  life  was  an  un- 
deviating  and  continuous  preparation  for  the  work  which, 
as  judge,  chancellor  and  author,  made  him  justly  famous. 
His  love  of  learning  and  books,  early  manifested,  continued 
to  the  end,  dominating  and  unconquerable.  Pinkney's 
well-known  remark  concerning  Marshall,  that  "  he  was 
born  to  be  the  Chief  Justice  of  any  country  in  which  Provi- 
dence should  cast  his  lot."  would  apply  with  equal  force 
and  justice  to  Chancellor  Kent.  He  was  not  fond  of  the 
contentions  of  the  Bar,  but  he  never  wearied  in  the  study 
and  contemplation  of  the  writings  and  labors  of  lawyers 
and  judges  of  different  countries,  ancient  or  modern.  1 1  is 
stiidies  liberalized,  broadened  and  enlightened  his  mind  to 
its  utmost  verge,  but  his  practical  experience  kept  him 
from  being  a  visionary  or  doctrinaire.  He  had  a  varied 
experience  in  public  affairs.  He  served  for  three  years  in 
the  Legislature  of  his  State;  he  was  Recorder  of  the  City 
of  New  York  ;  he  was  a  Master  in  Chancery,  and  he  de- 
livered law  lectures  in  Columbia  College — all  before  his 
accession  to  the  bench  of  the  Supreme  Court  of  the  State 
in  1798.  On  that  bench  he  served  for  sixteen  years,  when 
he  was  appointed  Chancellor  in  18 14,  continuing  in  the  lat- 
ter position  until  his  compulsory  retirement  at  the  age  ot 
sixty,  in  1823.  He  was  a  member  of  the  State  Constitu- 
tional Convention  of  1821,  which  fixed  the  early  limit  of 
sixty  as  the  age  at  which  a  judge  would  be  obliged  to  re- 
tire. After  his  retirement  Irom  the  bench  in  1823,  he  was 
a  second  time  appointed  to  a  professorship  in  Columbia 
College,  to  which  appointment  we  doubtless  owe,  as  indeed 
Councellor  Kent  acknowledged  to  be  the  fact,  the  produc- 
tion of  his  Commentaries.     Twenty-five  years  of  his  happy 
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and  peaceable  domestic  life  were  passed  in  the  City  of 
Albany.  The  rest  of  his  active  life  was  mainly  spent  in 
Poughkeepsie  and  in  the  City  of  New  York. 

Now,  as  above  remarked,  in  order  properly  to  estimate 
the  value  of  Chancellor  Kent's  public  and  judicial  services, 
we  must  consider  the  res  gestce — the  situation  and  circum- 
stances under  which  they  were  rendered,  as  well  as  the 
character  of  the  services  themselves.  Kent  went  on  the 
Supreme  Bench  of  the  State  of  New  York  in  1798; 
Marshall  on  the  Supreme  Bench  of  the  United  States  in 
1801.  At  that  time  there  was  scarcely  any  record  of  our 
jurisprudence,  national  or  State.  Chief  Justice  Waite  has 
drawn  a  very  exact  and  striking  picture  of  the  condition  of 
the  Federal  jurisprudence  in  these  words  : 

"  Mr.  Justice  Story,  in  an  address  delivered  on  the  occasion  of 
Marshall's  death,  speaks  '  of  those  exquisite  judgments,  the  fruits  of  his 
own  unassisted  meditations,  from  which  the  court  has  received  so  much 
honor,'  and  I  have  sometimes  thought  even  the  Bar  of  the  country  hardly 
realizes  to  what  extent  he  was,  in  some  respects,  unassisted.  Marshall 
took  his  seat  on  the  bench  at  the  February  term  in  1801.  The  court  had 
then  been  in  existence  but  eleven  years,  and  in  that  time  less  than  one  hun- 
dred cases  had  passed  under  its  judgment.  The  engrossed  minutes  of  its 
doings  covered  a  little  more  than  200  pages  of  one  of  the  volumes  of  its  records, 
and  its  reported  decisions  filled  but  500  pages  of  three  volumes  of  the 
reports  published  by  Mr.  Dallas.  The  courts  of  the  several  colonies  before 
the  Revolution,  and  of  the  States  afterwards,  had  done  all  that  was  re- 
quired of  them,  and  yet  the  volumes  of  their  decisions  published  before 
1 801  can  be  counted  on  little  more  than  the  fingers  of  a  single  hand,  and 
if  these  and  all  the  cases  decided  before  that  time,  which  have  been  re- 
ported since,  were  put  into  volumes  of  the  size  now  issued  by  the  Reporter 
of  the  Supreme  Court,  it  would  not  require  the  fingers  of  both  hands  for 
their  full  enumeration.  In  short,  the  nation,  the  constitution  and  the 
laws  were  in  their  infancy." 

Chancellor  Kent  draws  this  picture  of  the  condition  of 
the  law  in  New  York  in  1793  . 

"  The  progress  of  jurisprudence  was  nothing  in  this  State  prior  to  the 
year  1793.  There  were  no  decisions  of  any  of  the  courts  published  ;  there 
were  none  that  contained  any  investigation.  *  *  *  The  country  Circuit 
Courts  were  chiefly  occupied  in  plain  ejectment  suits  and  in  trying  criminals 
in  the  Courts  of  Oyer  and  Terminer.  In  short,  our  jurisprudence  was  a 
blank  when  Hamilton  and  Harrison  first  began  by  their  forensic  discussions 
to  introduce  principles  and  to  pour  light  and  learning  upon  the  science  of 
law." 
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The  condition  was  but  little  improved  in  1798,  concern- 
ing which  Kent  wrote  : 

"  In  February,  1798,  I  was  offered  by  Governor  Jay  and  accepted  the 
office  of  youngest  Judge  of  the  Supreme  Court.  This  was  the  summit  of 
my  ambition.  My  object  was  to  retire  back  to  Poughkeepsie  and  resume 
my  studies  and  ride  the  Circuits  and  inhale  the  country  air  and  enjoy 
otiuni  cum  dignitate.  I  never  dreamed  of  volumes  of  reports  and  written 
opinions.  Such  things  were  not  then  thought  of.  *  *  *  When  I  came 
to  the  bench  there  were  no  reports  or  State  precedents.  The  opinions  from 
the  bench  were  delivered  ore  tenus.  We  had  no  law  of  our  own  and 
nobody  knew  what  it  was.  I  first  introduced  a  thorough  examination  of 
cases  and  written  opinions.  *  *  *  This  was  the  commencement  of  a 
new  plan,  and  then  was  laid  the  first  stone  in  the  subsequently  erected 
temple  of  our  jurisprudence." 

In  a  confidential  letter,  written  to  a  member  of  the  bar 
of  Nashville,  Tennessee,  the  Chancellor,  after  stating  the 
extent  of  his  studies,  says  : 

"  I  gradually  acquired  preponderating  influence  with  my  brethren,  and 
the  volumes  in  Johnson  after  I  became  Chief  Justice  in  1804  show  it.  I 
remember  that  in  the  8th  Johnson  all  the  opinions  for  one  term  are  "per 
curiam."  The  fact  is  I  wrote  them  all  and  proposed  that  course  to  avoid 
exciting  jealousy.  *  *  *  English  authority  did  not  stand  very  high  in 
those  early,  feverish  times,  and  this  led  me  a  hundred  times  to  attempt  to 
bear  down  opposition  or  shame  it  by  exhaustive  research  and  overwhelming 
authority.     Our  jurisprudence  was  on  the  whole  improved  by  it." 

In  addition  to  the  duties  of  the  court  in  banc,  Chancellor 
Kent  records  that  he  rode  his  Circuits,  and  in  these  sixteen 
years  he  held  140  courts  and  tried  1,755  cases.  The  value 
of  such  a  weighty  and  varied  judicial  experience  is  incal- 
culable, and  he  carried  all  of  it  with  him  when  he  was 
appointed  Chancellor  in  1814. 

The  circumstances  under  which  he  entered  upon  the 
office  of  Chancellor  are  told  with  great  frankness  and 
naivete  in  the  Tennessee  letter  above  mentioned.     He  says  : 

"  In  1814  I  was  appointed  Chancellor.  The  office  I  took  with  con- 
siderable reluctance.  It  had  no  charms.  It  is  a  curious  fact  that  for  the 
nine  years  I  was  in  that  office  there  was  not  a  single  decision,  opinion  or 
dictum  of  either  of  my  two  predecessors,  from  1777  t0  1814,  cited  to  me  or 
even  suggested.  I  took  the  court  as  if  it  had  been  a  new  institution  and 
never  before  known  in  the  United  States.  I  had  nothing  to  guide  me,  and 
was  left  at  liberty  to  assume  all  such  English  Chancery  powers  and  jurisdic- 
tion as  I  thought  applicable  under  our  Constitution.     This  gave  me  grand 
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scope  and  I  was  checked  only  by  the  revision  of  the  Senate,  or  Court  of 
Errors.  I  opened  the  gates  of  the  court  immediately,  and  admitted,  almost 
gratuitously,  the  first  year,  eighty-five  counsellors,  though  I  found  there  had 
not  been  thirteen  admitted  for  thirteen  years  before.  Business  flowed  in 
with  a  rapid  tide.  The  result  appears  in  the  seven  volumes  of  Johnson's 
Chancery  Reports." 

Thus  it  happened  that  Chancellor  Kent  opened  the 
portals  of  Chancery  and  commenced  the  erection  of  a 
splendid  structure  of  equity  jurisprudence,  just  as  Marshall 
opened  the  portals  of  the  Constitution  and  commenced  the 
erection  of  the  superstructure  of  our  constitutional  law. 
Kent  was  thus  essentially  a  pioneer  in  the  creation,  or,  if  you 
please,  the  development  and  adaptation  of  equity  law  to  the 
situation  and  circumstances  of  this  country.  It  was  not 
until  1817  that  Chancellor  De  Saussure  published  the  first 
volume  of  equity  leports  which  ever  appeared  in  this 
country,  which  was  three  years  after  Kent's  appointment 
as  Chancellor.  During  Kent's  chancellorship,  from  1814  to 
1823,  his  seven  volumes  of  Chancery  Reports  were  given 
to  the  world. 

After  Kent  had  reached  the  constitutional  limit  of  sixty 
vears  he  gave  himself  up  to  the  preparation,  and  from  time 
to  time  to  the  revision,  of  his  Commentaries  on  American 
Law.  He  commenced  the  work  of  composition  in  the  sixty- 
third  year  of  his  age.  The  first  volume  appeared  in  1826, 
the  second  in  1827,  the  third  in  182S,  and  the  fourth  in 
1830.  Considering  the  excellence  of  the  work,  the  rapidity 
of  its  production  is  remarkable,  and  can  only  be  accounted 
for  by  the  thoroughness  of  the  author's  preparation  for  his 
work.  Its  success  was  immediate  and  deserved.  Bar  and 
bench  in  this  country  and  Europe  vied  with  each  other  in 
expressing  their  sense  of  its  value,  excellence  and  influence. 
Its  great  reputation  remains  undiminished,  the  work  has 
reached  the  fourteenth  edition,  and  there  is  no  evidence 
that  it  is  likely  to  become  obsolete,  or  to  be  displaced. 

The  success  and  popularity  of  the  work  was  undoubtedly* 
extremely  grateful  to  the  Chancellor,  but  it  may  have 
occurred  to  him,  as  it  has  to  other  Judges,  for  example  Mr. 
Justice  Story,  that  it  was  not  a  little  remarkable  that  the 
production  of  a  work  or  works  of  an  elementary  or  institu- 
tional  nature  should  give  to  the  author  a  more  extended 
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fame  and  a  more  illustrious  name  than  many  times  the  same 
number  of  years  devoted  with  equal  ability  and  learning  to 
the  performance  of  judicial  duties. 

The  system  of  equity  jurisprudence  as  Kent  developed, 
expanded  and  adapted  it  to  the  situation  and  circumstances 
of  this  country  has  become  universal  throughout  its  limits, 
and  Chancellor  Kent  is  justly  entitled  to  the  distinction  or 
descriptive  appellation  of  the  creator  of  the  equity  system 
of  this  country,  as  Marshall  is  entitled  to  that  of  the  creator 
of  our  constitutional  jurisprudence. 

Another  parallel  between  Marshall  and  Kent  consists 
in  the  irreproachable  simplicity  and  purity  of  their  private 
characters.     Tennyson's  lines  in  the  Wellington  Ode: 

"  And,  as  the  greatest  only  are, 
In  his  simplicity  sublime  " 

apply  equally  to  these  great  judicial  magistrates.  There 
is  nothing  more  charming  in  the  history  of  the  great  men 
of  our  profession  than  the  domestic  life  of  Marshall  and 
Kent.  It  is  idyllic,  and  no  one  can  arise  from  a  study  of 
the  lives  of  these  great  men  without  loving  the  man  as 
much  as  he  admires  the  magistrate. 

Considerations  such  as  these,  which  have  been  so  imper- 
fectly expressed,  led  the  writer  in  his  Marshall  Day  Ad- 
dress at  Albany  to  remark  that,  aside  from  Marshall's  ser- 
vices in  the  held  of  federal  constitutional  law,  there  were 
other  English  and  American  judges  who  have  as  wide  or 
wider  fame  than  Marshall —  Story,  Shaw  and  Kent,  and  to 
state  that,  having  mentioned  Chancellor  Kent,  the  hearers 
would  perhaps  give  him  leave,  in  this  capital  city  and  be- 
fore the  bar  of  the  State,  to  repeat  what  he  had  elsewhere 
said,  that, 

"  As  a  judge  and  author,  Kent  will  not  suffer  when  compared 
with  the  greatest  names  which  have  adorned  the  English  law.  The 
American  Bar  and  people  venerate  his  name  and  character.  Simple  as  a 
child  in  his  tastes  and  habits  throughout  his  tranquil  and  useful  life;  more 
than  any  other  judge  the  creator  of  the  equity  system  of  this  country;  the 
author  of  Commentaries  which,  in  accuracy  and  learning,  in  elegance, 
purity  and  vigor  of  style,  rival  those  of  Sir  William  Blackstone,  his  name  is 
admired,  his  writings  prized,  and  his  judgments  at  law  and  in  equity  re- 
spected in  every  quarter  of  the  globe  wherever  in  its  widening  conquest 
the  English  language  has  carried  the  English  law." 
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No  writer  has  considered  the  respective  powers  and 
duties  of  the  Federal  and  State  judiciaries  so  satisfactorily 
as  Chancellor  Kent,  whose  chapters  on  that  subject  are 
characterized  by  precision,  justness  and  elegance.  He 
pointed  out  that  there  was  enough  in  the  jurisdiction  of 
the  several  States  to  cheer  and  animate  the  cultivation  of 
the  science  of  jurisprudence  therein,  observing  that 

"  The  vast  field  of  the  law  of  property,  the  very  extensive  head  of 
equity  jurisdiction,  and  the  principal  rights  and  duties  which  flow  from 
our  civil  and  domestic  relations,  fall  within  the  control,  and,  we  might 
almost  say,  the  exclusive  cognizance  of  the  State  governments.  We  look 
essentially  to  the  State  courts  for  protection  to  all  these  momentous  inter- 
ests. They  touch,  in  their  operation,  every  chord  of  human  sympathy,  and 
control  our  best  destinies." 

The  speaker  suggested  that  under  the  auspices  of  the 
Bar  Association  of  the  State  we  should  have  a  James  Kent 
Day,  in  order  that  we  may  suitably  make  manifest  our 
appreciation  of  the  great  services  which  he  rendered  to 
general  jurisprudence,  and  particularly  to  the  jurisprudence 
of  the  State  of  New  York,  and  this  in  the  hope  that  it 
might  result  in  a  statute  in  honor  of  his  memory,  either 
here  in  the  capital  city,  where  he  lived  and  labored  for 
twenty-four  years,  or  in  the  City  of  New  York,  where  his 
Commentaries  were  written  and  where  he  died. 

As  the  unenvied  and  undisputed  title  of  Marshall  is  that 
of  The  Great  Chief  Justice,  so  equally  the  undisputed  and 
unenvied  title  of  Kent  is  that  of  The  Great  Chancellor  and 
The  Great  Commentator.  This  is  his  double  title  to  his 
just  renown  and  fame. 

The  most  valuable  possession  of  a  State  or  nation  is  its 
great  men — men  who  have  rendered  to  it  enduring  and 
useful  services — services  whose  benefits  and  blessings  have 
the  quality  of  immortality  by  continuing  long  after  those 
who  have  rendered  them  have  closed  their  earthly  career. 
One  great,  conspicuous  merit  of  Kent's  Commentaries  is 
that  they  are  equally  valuable  to  the  student,  to  the  active 
practitioner  and  to  the  laborious  and  inquiring  judge.  The 
late  eminent  Mr.  Justice  Stephen,  in  his  History  of  the  Crim- 
inal Law  of  England,  says  that : 

"  If  we  except  the  Commentaries  of  Chancellor  Kent,  which  were  sug- 
gested  by  Blackstone,   I  should    doubt  whether  any  work   intended   to 
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describe  the  whole  law  of  any  country  possesses  anything  like  the  excellent 
merits  of  Blackstone's  work." 

Such  is  the  consensus  of  opinion  in  this  country,  as  else- 
where. 

It  may  be  true  that  Chancellor  Kent's  true  monument 
is  to  be  found  in  the  record  of  his  life,  in  the  consummate 
judgments  which  he  rendered  at  law  and  in  equity,  and  in 
his  celebrated  Commentaries,  and  that  these  will  endure 
through  successive  generations  and  survive  any  material 
monument  that  may  be  erected  to  his  memory.  It  it  un- 
doubtedly true,  to  use  the  eloquent  words  of  Charles  Sum- 
ner in  a  letter  to  Chancellor  Kent,  that 

"  The  mighty  tribute  of  gratitude  is  silently  offered  to  you  from  every 
student  of  the  law  in  our  whole  country.  There  is  not  one  who  has  found 
his  toilsome  way  cheered  and  delighted  by  the  companionship  of  your 
labors,  who  would  not  speak  as  I  do,  if  he  had  the  privilege  of  addressing 
you." 

Chancellor  Kent  left  behind  him  as  man  and  magistrate 
an  example  difficult  indeed  to  follow,  impossible  to  surpass, 
worthy  of  profoundest  reverence.  His  influence  on  our 
laws  and  jurisprudence  ended  not  with  his  life,  but  in  all 
our  wide  and  extensive  domain  spreads  as  the  generations 
come  and  go,  undivided,  and  operates  unspent.  As  the 
inheritors  of  his  example  and  of  the  benefits  of  his  labors  we 
owe  him  an  uncanceled  debt  of  gratitude.  No!  Rather 
we  owe  it  to  ourselves  and  to  those  who  shall  come  after  us 
to  make  manifest  by  some  fitting  memorial  our  appreciation 
of  our  obligations.  It  is  not  enough  to  recognize  such  a 
duty  by  words.  The  practice  of  all  nations  in  all  ages  has 
been  to  exhibit  t  heir  gratitude  for  great  characters  and  great 
services  by  some  fitting  and  enduring  memorial  which  shall 
stand  in  the  eyes  of  all  observers,  not  only  as  a  memorial 
to  him  to  whom  it  is  erected,  but  also  of  the  sentiments  of 
gratitude,  veneration  and  esteem  of  those  by  whom  it  is 
erected.  It  thus  serves  a  double  purpose — a  memorial  to 
the  honor  of  the  dead,  and  at  the  same  time  a  memorial  of 
duty  performed  by  the  living. 

When  the  subject  of  the  erection  of  a  suitable  statue  to 
the  memory  of  Chancellor  Kent  was  approved  by  this  As- 
sociation at  its  last  meeting,  a  special  committee  was  ap- 
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pointed  consisting  of  one  member  from  each  judicial  dis- 
trict to  take  the  matter  in  charge  and  bring  it  to  the 
attention  of  the  Legislature.  The  suggestion  was  also 
approved  by  the  Albany  Bar  Association.  The  committee 
has  made  some  progress  in  the  way  of  the  execution  of 
their  duties,  and  intends  to  prosecute  the  work  with  zeal 
and  vigor. 

In  conclusion  it  is  respectfully  suggested  that  this  same 
committee  be  continued,  or  another  appointed,  with  larger 
powers  than  those  with  which  the  committee  was  clothed 
by  this  Association  at  its  last  meeting.  They  suggest  that 
the  Association  shall  pass  resolutions  to  the  effect  that  the 
American  Bar  Association  shall  give  its  weighty  sanction 
to  the  proposal  to  erect  a  monument  to  Chancellor  Kent, 
and  asking  the  co-operation  of  the  Legislature  of  the  State, 
the  State  and  national  courts,  the  State,  city  and  other  bar 
associations,  the  universities  and  other  institutions  of 
learning  and  the  lawyers  and  students  of  the  law 
throughout  the  land,  in  the  erection  of  a  monument  in  the 
City  of  Albany  worthy  of  the  genius,  labors,  name  and 
character  of  Chancellor  Kent. 

John  F.  Dillon. 
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NOTES. 


Home  Rule  Provision  in  the  New  York  Constitution — The 
Special  Franchise  Tax  Decision. — That  no  generally  accepted  rule 
has  yet  been  formulated  by  which  to  determine  when  the  home  rule 
provisions  of  the  New  York  Constitution  have  been  violated  is  shown 
by  the  recent  decision  on  the  Special  Franchise  Tax  Law,  in  which 
four  opinions  were  written,  the  conclusion  of  each  being  based  on 
reasoning  different  from  the  reasoning  of  every  other  opinion,  and 
also  differing  from  the  opinion  of  the  referee  before  whom  the  case 
had  first  been  argued.  The  People  ex  rel.  Metrop.  St.  Ry.  Co.  v. 
State  Board  of  Tax  Comm'rs  (1903)  80  N.  Y.  Supp.  85.  The  clause 
of  the  section  in  question  reads:  "All  city,  town  and  village  officers 
whose  eleciion  or  appointment  is  not  provided  for  by  this  Constitu- 
tion, shall  be  elected  by  the  electors  of  such  cities,  towns  and  villages 
or  some  division  thereof,  or  appointed  by  such  authorities  thereof  as 
the  Legislature  shall  designate  for  that  purpose."  Art.  X,  Sec.  2,  N. 
Y.  Const.  1894.  This  section,  adopted  word  for  word  from  the  Con- 
stitution of  1846,  replaces  with  slight  modifications  Art.  IV,  Sec.  15, 
Const.  182 1,  which  replaced  Art.  XXIX,  Sec.  15,  Const.  1777.  The 
latter  reads:  "  The  town  clerks,  supervisors,  assessors,  constables  and 
collectors  and  all  other  officers  hitherto  eligible  by  the  people,  shall 
always  continue  to  be  so  eligible,  in  the  manner  directed  by  the  pres- 
ent or  future  acts  of  the  Legislature." 

By  providing  that  local  officers  shall  either  be  locally  elected  or 
appointed  by  local  authorities  it  was  the  intention  of  the  framers  of 
the  Constitution  not  to  protect  and  perpetuate  the  offices  themselves, 
but  to  secure  to  the  locality  the  control   of  the  functions  and   duties 
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of  the  local  office.  Accordingly  it  has  been  repeatedly  held  that  the 
State  could  abolish  a  local  office,  provided  that  its  functions  were 
conferred  on  other  officers  locally  elected  or  appointed.  Able  jurists 
have  strongly  contended,  however,  that  in  no  case  whatever  could 
the  Legislature  take  away  from  a  local  officer  any  of  the  powers  exist- 
ing in  his  office  at  the  time  of  the  adoption  of  the  Constitution  and 
invest  State  officers  with  similar  powers.  But  it  is  now  the  settled 
law  of  this  State  that  the  Legislature  can  do  this  in  certain  cases.  It 
was  done  as  to  police  officers,  People  v.  Draper  (1857)  15  N.  Y.  532; 
as  to  firemen,  People  v.  Pinckney  (1865)  32  N.  Y.  377;  as  to  health 
officers,  Board  of  Health  v.  Heister  (1868)  37  N.  Y.  661;  as  to  local 
officers  having  charge  of  street  improvements,  Astor  v.  Mayor  0/ New 
York  (1875)  62  N.  Y.  567;  as  to  commissioners  of  highways,  People 
ex  rel.  Kilmer  v.  McDonald  (1877)  69  N.  Y.  362,  as  to  boards  of 
Supervisors  in  the  erection  of  public  buildings,  People  ex  rel.  Comm'rs 
v.  Supervisors  of  Oneida  County  (1902)  170  N.  Y.   105. 

In  the  Special  Franchise  Tax  cases  the  question  was  whether  the 
State  could  take  from  local  assessors  the  power  of  assessing  certain 
property  which  previously  had  been  assessed  locally,  and  confer  the 
duty  upon  State  officers,  together  with  the  function  of  assessing  other 
property  for  the  first  time  declared  taxable,  Chap.  712  Laws  of  1899. 
The  Appellate  Division  held  the  act  unconstitutional  on  the  ground 
that  the  function  of  assessing  property  as  a  basis  of  taxation  is  exclu- 
sively and  purely  a  local  function;  that  the  locality  exercises  this  func- 
tion as  a  matter  of  right,  and  therefore  the  Legislature  has  no  power  to 
interfere  with  its  control.  The  court  distinguished  the  cases  in  which 
acts  investing  State  officers  with  functions  previously  exercised  by 
local  officers  have  been  upheld,  holding  that  in  each  of  these  cases 
the  function  was  not  exclusively  local,  but  was  delegated  to  the  local- 
ity by  the  State,  which  still  retained  paramount  authority  over  the 
exercise  of  the  function.  According  to  the  decision  the  primary  ques- 
tion in  each  case  must  be  whether  the  object  sought  to  be  accom- 
plished by  the  Legislature  is  of  such  a  nature  as  to  come  within  the 
scope  of  State  power. 

from  the  earliest  colonial  times  none  but  local  assessors  have 
ever  exercised  the  function  of  assessing  property  in  New  York.  Duke's 
Laws;  1  Colonial  Laws,  p.  14;  Nov.  1,  1683,  Ibid,  p.  131;  June  19,1703, 
Ibid,  p.  540.  Prior  to  the  passage  of  the  Special  Franchise  Tax  Act 
only  once  has  the  Legislature  interfered  with  the  local  power  of  assess- 
ment By  Chap.  410  Laws  of  1867,  the  Legislature  sought  to  trans- 
fer the  duties  of  the  Commissioners  of  Taxes  and  Assessments  for  the 
City  of  New  York,  who  were  officers  appointed  by  local  authorities  to 
a  board  of  five  commissioners  appointed  by  the  Governor.  In  People 
v.  Raymond  (1868)  37  N.  Y.  428  the  Court  of  Appeals  declared  the 
Act  unconstitutional. 

The  majority  opinion  in  the  principal  case  interprets  the  Raymond 
case  as  deciding  that  the  function  of  assessing  property  for  taxation 
is  exclusively  a  local  function.  But  the  case  in  fact  belongs  to  that 
large  class  of  cases  which  hold  that  the  State  cannot  directly  or  indi- 
rectly deprive  the  municipality  of  the  appointment  of  local  officers. 
People  v.  Albertson  (1873)  55  N.  Y.  50,  Rathbonev.  Wirth  (1896)  150 
N.  Y.  459,  Matter  of  Brenner  (1902)   170  N.  Y.  185.     In  the  Ray- 
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mond  case  the  question  as  to  whether  every  function  of  the  office  was 
inviolate  did  not  come  up.  The  question  is  still  an  open  one  and 
must  be  finally  decided  by  the  Court  of  Appeals  in  the  principal  case. 

Though  the  Legislature  may,  in  the  exercise  of  its  paramount 
authority,  create  St-ite  officers  to  administer  police  duties  previously 
performed  by  l^cal  officers,  it  cannot  do  so  in  matters  of  a  purely  local 
nature.  People  v.  Acton  (1867)  48  Barb.  524.  In  that  case  it  was 
held  that  the  Legislature  had  no  power  to  invest  state  officers  with 
the  function  of  issuing  licenses  in  respect  to  certain  occupations  which 
are  entirely  of  local  concern,  e.  %.  theatres,  junkshops,  pawnshops, 
boarding  houses.  This  decision  seems  in  line  with  the  rule  laid  down 
by  the  principal  case  that  if  the  nature  of  the  function  is  essentially 
local  the  State  may  not  interfere  in  the  control  of  the  function  which 
must  be  left  to  the  municipality. 

In  City  of  Syracuse  v.  Hubbard  (1901)  64  App.  Div.  587  (appeal 
dismissed,  168  N.  Y.  668)  the  question  was  whether  auditors  appointed 
by  the  State  could  legally  audit  certain  claims  against  the  city,  in- 
curred in  excess  "f  the  charter,  and  which  the  Legislature  (Chap.  402 
Laws  1901)  had  directed  the  city  to  pay.  The  Court  held  the  act 
constitutional  on  the  ground  that  the  claims  to  be  audited  were  such 
as  the  local  auditors  never  had  authority  to  audit,  although  they  had 
the  general  function  of  auditing.  Similarly  by  the  Special  Franchise 
Tax  Law  certain  intangible  property,  which  local  assessors  never  had 
power  to  assess,  was  declared  taxable  and  the  duty  of  assessing  the 
new  taxable  property  given  to  State  officers.  But  while  in  City  0/ 
Syracuse  v.  Hubbard  supra  the  general  functions  of  local  auditors 
had  been  left  unimpaired,  in  the  principal  case  the  power  to  assess 
certain  tangible  property  which  they  had  previously  assessed  had  been 
taken  from  the  local  assessors,  whose  general  functions  were  to  that  ex- 
tent diminished.  See,  however,  on  this  point  the  opinion  of  Kene- 
fick,  J.  in  Buffalo  Gas  Co  v.  Volz  (1900)  31  Misc.  160,  where  the 
constitutionality  of  this  same  Special   Franchise  Tax  Law  was  upheld. 

Judge  Earl,  referee,  proposed  a  rule  different  from  that  of  the 
Appellate  Division  to  determine  whether  the  home  rule  provision  has 
been  violated.  Recognizing  that  the  object  of  the  section  was  10 
secure  substantial  home  rule,  rather  than  to  protect  any  particular 
function,  he  declared  the  question  in  every  case  must  be,  "  Has  the 
Legislature  taken  away  from  officers  elected  or  appointed  in  the  local- 
ity any  function  essential  to  home  rule?  If  it  has,  its  acts  must  be 
condemned;  if  it  has  not,  the  act  must  stand."  This  rule,  like  that 
of  the  Appellate  Divisionfis  formulated  after  a  consideration  of  all 
the  authorities,  and  is  not  based  on  any  particular  decision  or  deci- 
sions, but  rather  is  an  individual  interpretation  of  their  general  trend. 


Devises  to  Charitable  Uses — What  is  a  Public  Charity? — Who 
may  be  the  beneficiaries  under  a  devise  or  gift  to  charitable  uses? 
The  element  of  the  greatest  difficulty  in  the  definition  of  a  charitable 
use  is  presented  in  the  question  whether  the  donor  or  devisor  has 
directed  his  intention  toward  proper  objects  of  charity.  Said  Sir  Will- 
iam Grant  in  Morice  v.  Bishop  of  Durham  (1804)  9  Ves.  405: 
"  Those  purposes  are  considered  charitable  which  are  enumerated  in 
43  Eliz.  (1601)  or  which,  by  analogies,   are  deemed  within   its   spirit 
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and  intendment."  Courts  have  invariably  had  reference  to  the  pre- 
amble of  this  Statute  of  Charitable  Uses  in  efforts  to  formulate  a  sat- 
isfactory definition  of  the  term.  Sir  William  Grant's  concise 
statement  was  elaborated  by  Mr.  Justice  Story  in  his  decision  of  the 
case  of  Jackson  v.  Phillips  (1867)  14  Allen,  539,  556,  as  follows: 
"A  charity,  in  the  legal  sense,  may  be  more  fully  defined  as  a  gift,  to 
be  applied  consistently  with  existing  laws,  for  the  benefit  of  an 
indefinite  number  of  persons,  either  by  bringing  their  minds  and 
hearts  under  the  influence  of  education  or  religion,  by  relieving  their 
bodies  Irom  disease,  suffering,  or  constraint,  by  assisting  them  to 
establish  themselves  in  life,  or  by  erecting  or  maintaining  public  build- 
ings or  .works,  or  otherwise  lessening  the  burdens  of  government." 

The  requirement  of  "  an  indefinite  number  of  persons"  and  the 
inclusive  clause,  • '  or  otherwise  lessening  the  burdens  of  government," 
are  at  once  suggestive  of  the  public  feature  of  the  charitable  use  or 
public  charity.  How  indefinite  must  the  beneficiaries  be?  May  the 
creator  of  the  public  charity  designate  a  class,  artificially  limited,  for 
example,  by  social,  fraternal,  or  religious  affiliations,  but  still  vague  in 
numbers,  or  must  his  benefaction  be  open  to  the  public  in  the  broad, 
lay  meaning  of  the  word,  such  that  the  State  is  under  an  obligation  to 
establish  and  maintain?  The  Supreme  Court  of  Kansas  has  recently 
adopted  the  latter  view,  after  having  had  under  consideration  for  over 
a  year  a  devise  in  fee  to  trustees  "to  provide  a  home  and  industrial 
school  for  the  orphan  children  of  deceased  Odd  Fellows  of  the  State 
of  Kansas,"  the  decision  being  a  reversal,  upon  reargument,  of  a  prior 
decision  in  the  same  court.  (1901)  64  Pac.  33.  Troutman  et  al.  v  De 
Boissiere  Odd  Fellows'1  Orphans'  Home  &  Indus/rial  School  Assn. 
(1903)  71  Pac.  286.  The  devise  was  held  not  to  create  a  public 
charity  and  void  as  violating  the  rule  against  perpetuities.  The  deci- 
sion turned  upon  the  definition  of  "public  charity." 

Two  of  the  purposes  of  charitable  uses  laid  down  in  terms  in  the 
statute  of  43  Eliz.  are  contemplated  by  the  devise  in  the  principal 
case,  namely,  "  for  schools  of  learning  "  and  for  "education  and  pre- 
ferment of  orphans."  Donations  for  the  establishment  of  schools  are 
strongly  favored  by  the  courts  in  dealing  with  public  charities,  limita- 
tions to  a  particular  community  or  to  some  class  forming  a  part  of 
it,  indefinite  and  vague  as  to  numbers  and  individuals,  being  consid- 
ered no  obstacle,  A  Homey  General  v.  Lonsdale  (1827)  1  Sim.  109; 
and  more  especially  is  this  true  of  schools  for  the  education  of  orphans 
and  poor  scholars.  Vidal  et  al.  v.  The  Mayor,  &c,  0/ Philadelphia 
(1844)  2  How.  127;  Episcopal  Academy  v.  Philadelphia  (1892)  150 
Pa.  565;  People  ex  rel.  Ellert  v.  Cogsivell  et  al.  (1896)  113  Cal. 
129. 

The  impossibility  of  fixing  an  exact  meaning  to  the  word  "public  " 
has  long  been  recognized.  The  word  is  generally  taken  to  be  de- 
scriptive of  the  nature  of  the  charity  and  not  by  way  of  distinguishing 
one  charity  from  another.  Attorney  General  v.  Pearce  (1740)  2  Atk. 
88.  As  a  matter  of  course,  all  charities  cannot  be  universal  and  need 
not  be.  Indianapolis  v.  Grand  Master,  etc.  (1865)  25  Ind.  518;  City 
0/ Petersburg  v.  Benevolent  Assn.  (1884)  78  Va.  431.  Both  of  these 
cases  came  up  on  a  question  (.f  exemption  from  taxation,  being 
tested  by  rules  of  strict  construction;  the  devises  were  for  the  benefit  of 
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classes,  strictly  limited  to  the  particular  society,  but  vague  and  indefi" 
nite  as  to  individuals.  The  latter  element  appears  to  be  the  chief 
ingredient  of  the  definition  of  a  public  charity  in  that  large  class  of 
cases  in  which  the  validity  of  a  devise,  limiting  the  beneficiaries  to  a 
city,  church,  se*,  association,  fraternity  or  other  definite  classes  of  the 
whole  public,  has  been  questioned  and  established.  Attorney  General 
v.  Lonsdale  {supra);  Duke  v.  Fuller  (1838)  9  N.  H.  536;  Preachers' 
Aid  Society  v.  England  (1883)  106  111.  125;  Heiskell  v.  Chickasaw 
Lodge  of  Odd  Felloivs  (1889)  78  Tenn.  668;  Philadelphia  v.  Women's 
Christian  Assn.  ( 1  889)  125  Pa.  572;  Guil/oil  v.  Arthur  (i^^)  158  111. 
600;  Estate  0/  Willey  (1900)  128  Cal.  1.  That  no  private  or  pecuni- 
ary return  is  reserved;  that  the  benefit  resulting  from  the  gift  goes  to 
the  public;  that  the  beneficiaries  are  not  a  wholly  existing  class,  capa- 
ble of  designation,  make  the  trust  public  in  character  and  sustain  the 
devise.  Where  a  charitable  trust  is  capable  of  two  constructions,  one 
of  which  would  make  it  void,  and  the  other  would  render  it  effectual, 
the  latter  must  be  adopted,  Bruce  v.  Presbytery  of  Deer  (1867)  L.  R. 
1  Sc.  &  Div.  App.  96,  and  it  is  generally  laid  down  that  charitable 
trusts  are  favorites  of  the  courts.  Much  confusion  is  caused  by  citing 
cases  in  which  exemption  from  taxation  is  claimed  on  the  ground  of 
public  charity  (City  of  Philadelphia  v.  Masonic  Home  (1894)  160  Pa. 
St.  572),'  as  authorities  for  the  definition  of  the  term,  public  charity, 
or  charitable  trust,  in  its  general  significance;  the  term  must  be  sub- 
mitted to  the  test  of  conflicting  canons  of  construction, — strict  in  the 
former  and  liberal  in  the  latter. 

Nor  is  it  one  of  the  essentials  to  the  establishment  of  a  public 
charity  that  the  power  of  visitation  and  control  must  be  shown  to  be 
in  the  Attorney-General,  representing  the  public.  This  is  incident 
to  and  not  a  constituent  of  the  institution.  If,  after  the  charity  is 
established  and  is  in  process  of  administration,  there  is  any  abuse  of 
the  trust  or  misemployment  of  the  funds,  and  there  are  no  individuals 
having  the  right  to  come  into  court  and  maintain  a  bill,  the  Attorney- 
General,  representing  the  sovereign  power  and  the  general  public,  may 
bring  the  subject  before  the  court  by  bill  or  information,  and  obtain 
perfect  redress  for  all  abuses.  It  would  seem  that  the  word  "  public" 
is  taken  only  to  indicate  the  natureofthe  devise  ;  that  the  first  essential 
is  vagueness  and  indefiniteness  ;  that  each  case  must  be  tested  by  very 
general  rules,  care  being  taken  on  the  one  hand  that  the  devise  is  not 
too  indefinite,  and  on  the  other  that  the  devise  does  not  amount  to  a 
legacv,  and  is  free  from  the  taint  of  selfishness,  in  every  sense,  or  pri- 
vate gain. 

The  assumption,  in  the  prevailing  opinion  of  the  principal  case,  that 
unless  the  devise  is  a  public  charity  it  is  wichin  the  rule  against 
perpetuities  would  seem  to  be  founded  upon  a  misconception  of  the 
common-law  definition  of  the  rule  which  was  one  against  the  remote 
vesting  of  estates.  Here  the  conveyance  is  of  the  fee  simple,  to  vest 
immediately.  Obviously  there  is  no  room  for  the  operation  of  the 
rule.  City  of  Philadelphia  v.  Heirs  of  Girard  (1863),  45  Pa.  St.  9. 
The  result  would  be  different  were  there  in  Kansas,  as  there  is  in  New 
York  and  some  other  States,  a  statute  substituting  for  the  common- 
law  rule  against  perpetuities  the  prohibition  against  the  suspension  of 
the  power  of  .alienation.      Under  such  a  statute  a  gift  to  trustees  to 
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hold  for  an  unascertainable  body  of  beneficiaries  would  permanently 
suspend  the  power  of  alienation. 

The  problem  of  chancery  jurisdiction  over  anomalous  gifts  to 
uses — not  private  trusts  for  lack  of  definite  beneficiaries,  not  charities, 
because  confined  to  a  class  in  the  community — should  not  be  impos- 
sible of  solution  in  view  of  a  very  respectable  array  of  authority  to  the 
effect  that  the  testator's  wishes  will  be  effectuated,  the  trustees  being 
willing,  to  the  exclusion  of  the  heirs  and  personal  representatives. 
See  "Failure  of  the  Tilden  Trust."  5  Harvard  Law  Rev.  389. 


Impairment  of  Contract  Obligation  by  Change  of  Decision  by 
State  Court. — Two  recent  cases  bring  up  a  point  upon  which  there 
has  been  considerable  confusion  in  the  holdings  of  the  United  State* 
Supreme  Court.  Board  v.  Gardner  Savings  Institute  (1902)  119  Fed. 
36;  Mobile  Trans.  Co.  v.  Mobile  (1903)  23  Sup.  Ct.  Rep.  170.  A  discus- 
sion of  the  cases  presents  the  question  as  to  when  the  decision  of  a 
State  Court  will  be  considered  by  the  United  States  Supreme  Court  to 
impair  the  obligation  of  a  contract,  so  as  to  violate  the  constitutional 
provision  on  that  subject. 

This  note  does  not  consider  the  case  where  the  State  Court  holds 
that  a  statute  does  not  create  any  contract  obligation,  for  in  that  event 
it  is  well  settled  since  the  case  of  Jefferson  Branch  Bank  v.  Skelly 
(1861)  1  Black  437,  that  the  United  States  Supreme  Court  will 
examine  the  statute  for  itself  and  decide  whether  a  contract  obligation 
was  created  under  it  or  not. 

That  part  of  the  Constitution  here  concerned  reads,  *'  No  State  shall 
*  *  *  pass  any  *  *  *  Law  impairing  the  Obligation  of  Con- 
tracts. "  The  case  here  considered  is  one  in  which  the  State  Court 
holds  at  one  time  a  statute  to  be  constitutional,  and  thereafter  holds 
the  same  statute  to  be  unconstitutional,  or  decides  that  not  to  be 
law  which  has  been  previously  held  to  be  law.  And  it  is  sought  to 
find  when  the  United  States  Supreme  Court  will,  as  to  contracts  made 
under  the  first  decision,  treat  such  a  change  of  decision  as  a  violation 
of  the  Constitutional  prohibition. 

The  earliest  case  in  which  this  question  is  much  discussed  is 
Rowan  v.  Runnels  (1847)  5  How.  134.  In  that  case  the  United 
States  Supreme  Court,  in  accordance  with  its  view  of  the  law  of  Mis- 
sissippi at  that  time,  had  decided  a  certain  class  of  contracts  to  be 
valid.  The  Supreme  Court  of  Mississippi  subsequently  held  such 
contracts  to  be  illegal.  A  suit  was  brought  in  the  United  States  Dis- 
trict Court  in  Mississippi  on  one  of  these  contracts  which  the  Missis- 
sippi Court  had  at  that  time  declared  to  be  illegal,  and  the  Supreme 
Court  held  that  the  District  Court  should  apply  the  law  as  it 
understood  it  to  be  at  the  time  the  contract  was  made. 
The  reason  given  was  that  to  hold  otherwise  would  be  to 
give  the  decision  of  the  Mississippi  Court  a  retroactive  effect. 
This  decision  was  followed  in  Gelpcke  v.  City  0/  Dubuque  (1863)  1 
Wall.  175,  and  also  in  Douglas  v.  County  of  Pike  (1879)  101  U.  S.  677, 
in  which  case  it  was  said  "  where  different  constructions  have  been 
given  to  the  same  statute  at  different  times,  we  have  .never  felt  our- 
selves bound  to  follow  the  later  decisions,  if  thereby  contract  rights 
which  have  accrued  under  earlier  rulings  will  be  injuriously  affected." 


NOTES.  273 

These  cases  have  been  consistently  followed  in  all  cases  coming  before 
the  Supreme  Court  on  writ  of  error  to  the  federal  courts.  Olcott  v. 
Supervisors  (1872)  16  Wall.  678  ;  Loeb  v.  Trustees  (1900)  179  U.  S. 
472. 

The  same  case  that  was  presented  to  the  Supreme  Court  in  Gelpcke 
v.  City  0/  Dubuque,  supra,  came  be'ore  the  Supreme  Court  on  a  writ 
of  error  to  the  Supreme  Court  of  Iowa  in  R.  R.  Co.  v.  McClure  (1870) 
10  Wall.  51 1,  and  it  was  held  that  the  decision  of  the  Iowa  Court  was 
not  the  passing  of  a  law,  and  so  though  the  decision  might  impair  the 
obligation  of  a  contract,  the  United  States  Supreme  Court  had  no 
jurisdiction.  In  accordance  with  this  decision  it  has  been  laid  down 
in  many  subsequent  cases  that  the  prohibition  upon  the  State  passing 
a  law  impairing  the  obligation  ot  a  contract  has  reference  only  to  con- 
stitutional amendments  and  legislative  enactments,  and  does  not  refer 
to  the  judicial  decisions  of  the  State  courts.  Knox  v.  Exchange 
Bank  (1870)  12  Wall.  379;  Central  Land  Co.  v.  Laidley  (1894) 
159  U.  S.  103  ;  Bacon  v.  Texas  (1895)   163  U.  S.  207. 

The  different  result  reached  in  cases  coming  before  the  Supreme 
Court  on  writ  of  error  to  the  federal  courts  from  that  reached  in  cases 
coming  up  on  writ  of  error  to  the  State  courts,  can  only  be  explained 
on  the  theory  that  the  federal  courts  in  this  class  of  cases  exercise  an 
independent  jurisdiction  co-ordinate  with  that  of  the  State  courts. 
This  position  seems  to  represent  the  later  tendency  of  the  Supreme 
Court  decisions. 

There  is  another  class  of  cases  very  similar  to  R.  R.  Co.  v.  Mc- 
Clure, which  the  Supreme  Court  will  review  on  a  writ  of  error  to  the 
State  Court.  That  is  the  class  of  cases  where  a  second  statute  is 
passed  which  it  is  claimed  impairs  an  existing  contract  obligation, 
and  the  State  Court  decides  the  statute  under  which  the  contract 
obligation  is  claimed  to  arise  to  be  unconstitutional,  and  therefore  that 
no  contract  obligation  is  impaired  by  the  subsequent  statute.  In  such 
a  case  the  Supreme  Court  has  carried  the  principle  of  Jefferson  Branch 
Bank  v.  Skelly,  supra,  a  step  farther  and  holds  that  the  Supreme 
Court  will  review  the  construction  of  the  State  Constitution  by  the 
State  Court,  and  decide  for  itself  whether  the  original  statute  is  con- 
stitutional or  not.  Louisiana  v.  Pilsbury  (1881)  105  U.  S.  278;  Mo- 
bile cV  Ohio  R.  R.  v.  Tennessee  (1893)  153  U.  S.  486;  McCullogh  v. 
Virginia  (1898)  172  U.  S.  116. 

In  the  latter  case  the  Supreme  Court  of  Virginia,  after  years  of  litiga- 
tion during  which  the  statute  had  been  passed  upon  by  the  United 
States  Supreme  Court  and  declared  to  be  valid,  held  the  statute  to  be 
unconstitutional.  Subsequent  to  the  passage  of  the  statute  claimed 
to  create  the  contract  obligation,  an  act  was  passed  which  would 
have  impaired  the  contract  obligation  claimed,  if  such  obligation 
was  in  existence.  The  United  States  Supreme  Court  held  that  this 
decision  was  a  violation  of  the  Constitutional  prohibition.  The  rea- 
soning was  as  follows.  Since  the  subsequent  act  had  the  same  result, 
whether  its  effect  was  to  deprive  the  plaintiff  of  a  certain  right  assured 
to  him  under  a  valid  contract,  or  whether  he  was  deprived  of  his 
enjoyment  of  the  right  claimed  because  it  was  held  that  he  had  no 
contract,  in  either  case  the  plaintiff  is  deprived  of  the  enjoyment  of 
a  privilege,    and  therefore  by  the  decision   of  the   State  Court  the 
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subsequent  act  is  given  effect  and  the  contract  is  impaired  by  the 
passing  of  the  subsequent  act.  Trie  difficulty  with  the  reasoning  is 
that  if  the  statute  was  unconstitutional,  the  Legislature  had  no 
power  to  make  the  contract,  and  there  is  no  contract  obligation  to 
be  impaired. 

If  the  Court  could  go  as  far  as  it  did  in  this  case  to  find  an  act 
which  can  be  called  "passing  a  law,"  they  could  well  have  gone  still 
further.  As  a  practical  matter  it  does  not  seem  to  be  open  to  argu- 
ment that  the  same  result  is  produced  upon  contracts  made  upon  the 
faith  of  a  former  decision  by  a  change  of  decision,  as  is  produced  by 
the  repeal  of  a  law  by  which  contract  obligations  are  created.  It 
would  not  be  impossible  to  construe  the  words  of  Article  I,  Section 
10,  to  include  a  change  of  judicial  decision.  It  might  be  said  that 
the  passing  of  a  law  consists  in  the  passing  of  a  statute  plus  the 
the  judicial  construction  of  it,  and  that  each  change  of  decision 
results  in  the  passing  of  a  new  law.  The  logic  of  the  last  suggestion 
is  not  very  convincing,  but  it  might  justify  the  enlarged  construction 
if  any  justification  were  necessary.  The  question  is  purely  one  of  con- 
struction and  policy. 

The  objection  to  such  an  enlarged  construction  is  that  the  State 
courts  would  be  deprived  of  almost  all  their  final  jurisdiction  in  cases 
involving  a  contract  right,  and  the  United  States  Supreme  Court  would 
be  flooded  with  such  a  mass  of  litigation  that  the  Court  as  at  present 
constituted  could  never  handle  it. 


Failure  to  Give  Notice  of  Intention  to  Excavate. — In  Davis  v. 
Summer  field  et  ux.  (N.  Car.  1902)  42  S.  W.  818,  it  was  held  that  the 
defend  mt's  failure  to  notify  the  owner  of  the  adjacent  lot  of  the 
extent  of  his  proposed  plan  of  excavation  amounted  to  negligence 
and  rendered  him  liable  for  the  resulting  injury  to  the  plaintiff's 
house. 

That  the  so-called  natural  right  to  lateral  support  exists  only  in 
favor  of  land  in  its  natural  state,  and  does  not  extend  to  the  support 
of  buildings  erected  upon  it,  is  stated  broadly  by  all  the  text  writers. 
The  statement  as  an  absolute  rule  of  law,  however,  would  be  errone- 
ous. For  to  say  that  A  owes  B  no  duty  whatsoever  to  protect  the 
buildings  which  B  has  placed  on  the  confines  of  his  land,  is  to  say 
that  A  is  protected  in  any  excavation  he  may  choose  to  make  even 
though  he  act  wilh  a  total  disregard  for  the  damage  that  may  accrue 
to  B's  buildings.  It  would  seem  that  the  true  test  should  be  what  is 
a  reasonable  user  by  A  and  B,  each  considering  the  circumstances  of 
the  other.  If  it  is  not  unreasonable  for  A  to  improve  his  land  by 
building  on  it,  even  though  he  thereby  increases  the  lateral  pressure 
on  B's  land,  then  it  i«  not  unreasonable  to  require  B  to  use  due  care 
in  excavating.  Accordingly  we  find  the  rule  that. one  landowner  does 
not  owe  his  neighbor  any  support  for  the  extra  weight  of  superstruc- 
tures on  his  land,  qualified  by  the  statement  that  if  the  lateral  support 
is  "negligently"  withdrawn  from  land  encumbered  with  buildings,  a 
liability  arises.  Doddv.  Holme  (1834)  l  Ad.  &  El.  493;  Austin  v.  H. 
R.  R.  Co.  (1862)  25  N.  Y.  334;  Sha/er  v.  Wilson  (1875)  44  Md. 
268.  Just  how  much  care  must  be  exercised  is  not  clearly  stated  in 
any  of  the  cases.     The  one  excavating  need  not  use  the  same  degree 
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of  care  in  regard  to  his  neighbor  that  he  would  use  were  the  build- 
ings his  own,  Charles  v.  Rankin  (1856)  22  Mo.  566;  nor  is  he 
bound  to  shore  up  his  neighbor's  building,  Peyton  v.  Mayor  0/ 
London  (1829)  9  B.  &  C.  725.  Whether  he  is  bound  to  give  notice 
of  his  intention  to  excavate  is  a  question  about  which  the  authorities 
are  conflicting.  The  doubts  expressed  in  the  earlier  cases  were  settled 
in  England  in  Chadwick  v.  Trower  (1839)  6  Bing.  N.  C.  1  where  it 
was  said  :  "  The  duty  of  giving  notice  in  such  cases  seems  to  be  one 
of  those  imperfect  obligations  which  are  not  enforced  by  our  law."  In 
the  United  States,  however,  there  is  some  authority  in  support  of 
the  decision  in  the  principal  case  that  failure  to  give  notice  is  negli- 
gence per  se  ;  Lasala  v.  Holbrook  (1833)  4  Paige  163  ;  Shultz  v.  Byers 
( 1 89 1)53  N.  J  L.  442.  Other  cases,  however,  hold  merely  that  by 
giving  notice  the  defendant  is  relieved  from  the  duty  of  taking:  extra 
precautions.  Shricvev.  blokes  (1848)  8  B.  Mon.  453  ;  City  of  Coving- 
ton v.  Geyler  (1892)  93  Ky.  275  ;  Bohrer  v.  The  Dimhart  Harness 
Co.  (1898)  19  Ind.  App.  489  ;  Bonaparte  v.  Wiseman  (1899)  §9  Md. 
12.  Still  others  speak  of  it  as  a  reasonable  precaution.  Winn  v. 
Aieles  (1886)  35  Kans.  85. 

The  latter  case  suggests  the  true  test.  The  necessity  of  giving 
notice  should  depend  on  what  under  the  circumstances  of  each  case 
is  reasonably  required.  A  failure  to  give  notice  at  all,  or,  as  in  the 
principal  case,  a  failure  to  give  notice  of  the  extent  of  the  proposed 
excavation,  should  be  sent  to  the  jury  as  evidence — though  not  con- 
clusive— of  that  want  of  due  care  which  the  defendant  should  have 
used.     Montgomery  v.   Trustees  ( 1883)  70  Ga.  ^S. 


Mutual  Control  of  Corporations  by  Exchange  ok  Majority  of 
Stock. — A  new  scheme  of  combining  corporations,  even  more  inge- 
nious in  its  conception  and  more  startling  in  its  possibilities  than  that 
of  a  holding  company,  has  been  frustrated  by  the  New  Jersey  Court 
of  Chancery.  The  directors  and  majority  stockholder^  of  an  insur- 
ance company,  and  the  directors  of  a  trust  company,  many  of  the 
latter  being  also  among  the  former,  formed  a  plan  by  which  the  trust 
company  was  to  acquire  a  majority  of  the  stock  of  the  insurance 
compiny.  was  to  double  its  own  capital,  and  was  then  to  issue  the 
new  stock  to  the  insurance  company,  which,  having  already  some 
shares  of  the  first  issue,  would  then  have  a  controlling  interest  in  the 
trust  company.  The  result  would  be  that  the  directors  elected  at  the 
first  election  held  by  either  company  after  the  plan  was  executed 
would  have  complete  control  of  both  companies,  and  would  hold  a 
position  from  which  they  could  never  be  dislodged.  At  the  suit  of 
some  minority  stockholders  of  the  insurance  company,  however,  the 
execution  of  the  plan  was  enjoined.  The  grounds  of  the  injunction 
were  first,  that  the  statutory  power  of  the  insurance  company  to 
"  purchase"  stocks  of  other  corporations  "  for  the  purpose  of  invest- 
ment "  did  not  include  an  authority  to  subscribe  to  a  new  issue  of 
shares  for  the  purpose  of  controlling  the  company  issuing  them  ;  and 
second,  that  the  directors  had  no  right  to  use  the  funds  of  the  com- 
pany in  intentionally  bringing  about  a  situation  where  the  voting 
power  of  stock  would  be  separated  from  the  beneficial  interest  in  it. 
Robolhamv.  Prudential  Ins.  Co.  (N.  J.  1903)  53  Atl.  842. 
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In  regard  to  the  first  point,  a  corporation  ordinarily  has  no 
implied  power  to  subscribe  to  stock  of  a  corporation  in  the  process 
of  organization.  Smith  v.  Newark,  etc.  R.  Co.  (1894)  8  Ohio  Circ. 
Ct.  Rep.  583  ;  Martin  v.  Ohio  Stove  Co.  (1898)  78  111.  App.  105. 
And  it  has  been  held  that  express  power  to  invest  in  stocks  gives 
no  power  to  subscribe  to  the  stock  of  a  new  corporation,  Commercial 
F.  Ins.  Co.  v.  Florence  Cotton  Co.  ( 189 1)  99  Ala.  1.  According 
to  the  principal  case  the  same  objection  may  be  urged  against  a 
subscription  to  new  stock  of  an  old  corporation. 

The  second  point  is  a  new  application  of  a  principle  which  seems 
to  have  become  well  established.  At  common  law  stock  could  not  be 
voted  by  proxy.  Taylor  v.  Griswold  (1834)  14  N.  J.  L.  222  ;  Com.  v. 
Bringhurst  (1883)  103  Pa.  St  134.  More  recently  voting  trusts, 
under  which  stock  is  given  in  trust  to  vote  as  persons  not  the  owners  of 
it  direct  when  lhere  is  no  legitimate' pooling  of  interests,  have  been 
held  void.  Shepaug  Voting  Trust  Cases  (1890)  60  Conn.  576  ; 
White  v.  Thomas  Tire  Co.  (1893)  52  N.  J.  Eq.  178.  The  objection 
appears  to  be  that  there  is  no  necessary  connection  between  the  gov- 
ernment "of  the  corporation  and  any  large  interest  in  the  stock.  The 
present  case  comes  squarely  within  that  principle.  The  directors  of 
the  two  corporations  would  be  under  no  obligation  to  hold  individ- 
ually more  than  the  shares  required  to  qualify  them  as  directors  ;  and 
while  in  theory  they  would  be  voting  as  agents  of  the  corporation,  in 
fact  they  would  vote  free  from  all  control.  The  situation,  even  if 
entered  into  with  the  best  of  faith,  would  be  full  of  danger  to  the 
stockholders,  and  therefore  one  in  which  the  corporation  ought  not 
to  be  placed.  The  same  objection  to  the  directors'  voting  the  corpo- 
rate holdings  cannot  be  urged  where  there  is  no  interchange  of  control, 
because  there  the  directors  can  be  made  responsible. 

As  the  decision  is  the  first  in  a  new  field,  it  suggests  and  leaves 
unanswered  many  interesting  and  important  problems  ;  for  example, 
the  rights  of  stockholders  if  two  corporations  should,  in  the  course 
of  occasional  investments,  find  themselves  accidentally  in  possession 
of  a  majority  of  one  another's  stock. 


Real  Property —Delivery  of  Deed  to  Third  Person  for 
Grantee  not  in  esse. — It  has  recently  been  held  by  the  Supreme 
Court  of  Utah  that  a  deed  conveying  land  to  a  corporation  not  in  esse 
at  the  time  of  the  execution  of  the  deed,  placed  by  the  grantor  in  the 
hands  of  a  third  person  with  instructions  to  deliver  the  same  to  the 
grantee  when  organized  and  so  delivered  by  the  third  person,  is 
admissible  as  prima  facie  evidence  of  title  in  the  grantee  in  a  suit 
attacking  the  title  collaterally.  Santaquin  Mining  Co.  v.  High  Roller 
Mining  Co.  (1903)  71  Pac.  77.  The  court  proceeds  apparently  upon 
the  assumption  that  the  grantor's  intention  was  to  constitute  the  de- 
positary his  agent  to  deliver  to  the  grantee,  when  the  latter  came  into 
being. 

In  Taw  v.  i?#r>'(i558)  Dyer  167,  b,  a  distinction  is  made  between 
a  delivery  to  a  third  person  to  the  use  of  the  grantee  and  such  a  de- 
livery where  the  instrument  was  to  be  redelivered  as  the  grantor's  deed 
upon   condition   performed.     This  distinction  has  been  fully  estab- 
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lished  by  later  authority  in  England  and  America.  Sheppard's 
Touchstone,  58-9;  Doe  d.  Garnons  v.  Knight  (1826)  5  B.  &  C.  671 
(at  692-5);  Wheelwright  v.  Wheehvright  (1807)  2  Mass.  447.  It 
appears,  then,  that  where  a  deed  is  placed  by  the  grantor  in  the  hands 
of  one  not  a  party  thereto,  for  delivery  to  the  grantee,  the  transaction 
may  assume  one  of  three  aspects:  a  delivery  to  the  depositary  as 
agent  for  the  grantee,  a  delivery  in  escrow,  or  a  mere  entrusting  of  the 
instrument  to  an  agent  of  the  grantor  with  instructions  to  deliver. 
Whether  the  transaction  takes  one  or  the  other  of  these  forms  is  a 
question  of  fact.  As  a  deed  operates  only  from  delivery,  the  crucial 
question  is,  when  did  the  grantor  actually  or  constructively  give  up 
possession  of  the  instrument  with  the  intent  that  it  should  take  effect 
as  his  deed.  Wheelwright  v.  Wheehvright  [supra);  Trash  v.  Trash 
(1894)  90  Iowa  318. 

By  the  weight  of  authority  a  deed  delivered  to  a  third  party  for  the 
grai'tee.  the  grantor  parting  thereby  with  his  control  over  the  instru- 
ment, takes  effect  as  the  grantor's  deed  in  prcesenti:  Doe  d.  Lloyd  v. 
Bennett  (1837)  8  C.  &  P.  124;  Foster  v.  Mansfield  (1841)  3  Metcalf 
(Mass.)  412;  Bryan  v.  Wash  (1845)  7  111.  557.  The  two  cases  last 
cited  represent  two  theories  as  to  the  acceptance  bv  the  grantee, 
necessary  to  complete  the  delivery.  Foster  v.  Mansfield  holds  that 
before  acceptance  the  instrument  does  not  take  effect  as  a  deed,  but 
that,  when  accepted,  it  takes  effect  by  relation  from  the  first  delivery. 
In  Bryan  v.  Wash  the  acceptance  is  presumed  on  delivery  to  the  de- 
positary, the  grant  being  beneficial  to  the  grantee,  i.  e.  an  uncondi- 
tional gift.  Under  the  latter  theory  a  deed  delivered  absolutely  to  a 
third  party  for  a  grantee  not  in  esse  at  the  time  of  the  delivery  could 
not,  it  seems,  vest  title  in  the  grantee  subsequently:  Morris  v.  Caudle 
(1899)  178  111.  9;  Davis  v.  Hollingsworth  (1901)  113  Ga.  210;  Realty 
Co.  v.  Whitney  (1901)  106  La.  257.  But  under  the  Massachusetts 
view,  the  courts  of  that  State  have  intimated  that  a  subsequent  accept- 
ance by  a  corporation  not  in  esse  at  the  time  of  delivery,  would  be 
valid:  Botch  s  Wharf  Co.  v.  Judd  (1871)  108  Mass.  224. 

A  delivery  in  escrow  presupposes  a  complete  deed  the  operation  of 
which  is  merely  suspended  until  the  performance  of  some  condition, 
imposed,  according  to  most  authorities,  by  the  grantor  upon  the 
grantee:  Deardorff  v.  Foresman  (1865)  24  Ind.  481,  at  492;  Fitch 
v.  Bunch  (1866)  30  Cal.  209.  A  delivery  to  the  depositary  upon  a 
mere  collateral  contingency  is  considered  not  an  escrow  but  a  present 
deed:  Sheppard's  Touchstone,  58-9;  Foster  v.  Mansfield  (supra); 
Arnegaard  v.  Arnegaard  (1898)  7  N.  D.  475. 

There  are  several  objections  to  upholding  a  deed  delivered  in 
escrow  to  a  grantee  not  in  esse.  The  deed  could  not  be  considered 
complete,  on  such  delivery,  for  lack  of  proper  parties,  and  there  seems 
to  be  a  logical  difficulty  in  holding  that  the  grantor  may  impose  upon 
a  grantee  not  in  esse,  the  condition  that  the  latter  shall  come  into 
being.  No  case  appears  to  have  arisen  in  which  an  attempt  to  do  so 
has  been  made. 

Where  the  depositary  is  merely  the  agent  of  the  grantor  to  deliver, 
the  latter  retaining  the  control  of  the  deed  and  being  in  a  position  to 
revoke  it  at  any  time,  there  would  seem  to  be  no  doubt  that  a  delivery 
by  the  agent  after  the  grantee  comes  into  being  would  be  valid.    This 
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seems  to  be  the  view  taken  of  the  transaction  in   the  principal  case, 
and  in  Spring  Garden  Bank  v.  Hulings  Lumber  Co.  (1889)  32  W.  Va. 

357- 

The  validity  of  the  several  forms  of  delivery  above  discussed  will, 
as  a  rule,  become  material  only  when,  as  in  the  principal  case,  the 
controversy  is  between  the  grantee  and  a  stranger.  As  between  grantor 
and  grantee,  an  estoppel  will  usually  arise, — Dyer  v.  Rich  (1840)  1 
Met.  (Mass.)  180;  Benevolent  Society  v.  Murray  (1898)  145  Mo.  622, — 
save  (semble)  in  cases  where  the  grantee  never  had  capacity  to  take  the 
property  conveyed, — Russell  v.  Topping  (1850)  5  McLean  (Ind.)  194 
at  202, — or  never  had  a  legal  existence, — Harriman  v.  Soulham  (1861) 
16  Ind.  190. 


RECENT  DECISIONS. 

Agency — Termination— Constructive  Notice  by  Recording  Deed.  The 
defendant  appointed  an  agent  to  sell  certain  land.  The  defendant  him- 
self then  sold  the  land,  his  vendee  recording  the  deed  as  provided  by 
statute.  Later  the  agent  made  a  contract  of  sale  with  the  plaintiff,  both 
being  ignorant  of  the  previous  sale  by  the  defendant.  Held,  under 
Sayle's  Civ.  Stat.  Art.  4652,  which  provides  that  "  the  record  of  any  deed 
*  *  *  shall  be  taken  and  held  as  notice  to  all  persons  of  the  existence 
of  such  deed,"  the  agency  had  been  terminated  by  such  constructive 
notice.    Donnan  v.  Adams  (Tex.  1902)  71  S.  W.  580. 

This  is  a  harsh  construction.  The  aim  of  such  statutes  would  appear 
to  be  the  protection  of  equitable  interests  against  purchases  for  value 
without  notice,  and  <>f  purchasers  for  value  without  notice  against  un- 
recorded legal  interests.  To  give  them  the  effect  of  protecting  a  party 
who  knows  all  the  facts  at  the  expense  of  one  innocently  dealing  with 
his  agent  seems  unwarranted.  No  authority  has  been  found  in  support 
of  the  proposition. 

Bankruptcy — Exemption— Assignment.  Defendant  assigned  a  judg- 
ment to  a  trustee  for  the  benefit  of  firm  creditors.  He  then  put  the 
judgment  into  the  hands  of  an  attorney  to  collect  and  it  was  collected. 
Proceedings  in  involuntary  bankruptcy  were  instituted  against  the 
defendant  on  account  of  this  transaction,  and  the  money  was  paid  by 
the  attorney  to  the  trustee  in  bankruptcy,  lit  Id,  the  defendant  had  not 
by  this  assignment  waived  his  right  CO  an  exemption  out  of  the  money 
recovered  on  the  judgment.  Bashinsky  v.  Talbot  (C.  C.  A.,  5th  Circ. 
1002)  119  Fed.  337. 

The  general  rule  in  the  State  courts  seems  to  be  that  an  assignment 
for  the  benefit  of  creditors  is  a  waiver  of  the  exemption  as  to  the  property 
assigned.  Carrol  v.  Else  (1892)  75  Md.  301  ;  Graves  v  Hinkle  (1889) 
12m  Ind.  157.  The  federal  courts  are  bound  by  the  State  decisions  on 
these  questions,  but  show  a  tendency  to  construe  the  State  exemption 
laws  very  liberally  in  favor  of  the  bankrupt.  ///  re  Toilet  (1901)  106 
Fed.  866;  ///  tc  Falconer  U90i)  no  Fed.  in. 

Carriers — Constitutional  Law — Dub  Process.  Defendant  carrier  was 
sued  for  the  loss  of  goods  under  a  statute  declaring  that  when  freight  is 
shipped  over  lines  of  connecting  carriers  under  a  contract  relieving 
carriers  of  liability  beyond  their  own  lines,  any  connecting  carrier  shall 
be  liable,  nevertheless,  unless,  within  thirty  days  after  demand,  he 
informs  the  shipper  or  his  assigns  in  writing  "  when,  where,  and  by 
which  carriers  said  freight  was  damaged  or  lost,"  with  names  of  neces- 
sary witnesses.  Held,  the  statute  was  not  unconstitutional  as  depriving 
of  property  without  due  process  of  law.  Central  oj  Ga.  R.  Co.  v. 
Murpney  (Ga.  1903)  43  S.  E.  265. 

A  statute  declaring  that  any  contract  releasing  a  common  carrier 
from  its  absolute  liability  should  be  void,  has  been  held  constitutional. 
Mc Daniel  v.  Chicago,  etc.  R.  Co.  (1868)  24  la.  412.  Nor  was  the  con- 
stitutionality of  a  statute  declaring  that  connecting  carriers  shall  be 
liable  as  common  carriers  over  the  whole  route,  without  possibility  of 
limitation,  questioned  on  this  ground.  Miller  G.  &*>  E.  Co.  v.  Union 
Pac.  R.  Co.  (1897)  138  Mo.  658.  The  carrier  is  held  in  Georgia  to  under- 
take transportation  over  the  entire  route,  Falvey  v.  The  Georgia  Rail- 
road (1886)  76  Ga.  597,  though  it  may  limit  its  liability  to  its  own  line  by 
special  contract.  Central  R.  &*  Banking  Co.  v.  Avant  (1887)  80  Ga. 
195.  If  the  above  statutes  are  unobjectionable,  it  would  seem  con- 
stitutional to  make  this  power  of  limitation  subject  to  conditions,  even 
should  these  be  impossible  of  performance. 
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Constitutional  Law— Change  of  Decision— Law  Impairing  Obligation 
of  Contract.  The  plaintiff  bought  the  bonds  of  an  improvement  dis- 
trict, which  bonds  were  issued  under  a  statute  held  by  the  Supreme 
Court  of  Ohio  at  the  time  of  the  purchase  to  be  valid.  Thereafter  the 
statute  under  the  authority  of  which  the  bonds  were  issued  was  declared 
to  be  unconstitutional  by  the  same  court.  Held,  the  right  of  the  plain- 
tiff was  not  affected  by  the  change  of  decision,  but  was  governed  by  the 
law  as  declared  at  the  time  of  the  purchase.  Board  of  Commissioners 
v.  Gardner  Savings  Institute  (C.  C.  A..  6th  Circ.  1902)  119  Fed.  36. 

The  plaintiff  brought  an  action  of  ejectment  for  lands  below  high-water 
mark  on  a  tidal  river  and  recovered  from  the  defendant  in  the  State 
court.  The  defendant  claimed  that  according  to  the  law  of  Alabama  at 
the  time  he  purchased  the  land,  he  owned  the  land  between  high  and 
low  water  marks,  and  that  a  change  of  decision  by  the  supreme  court  of 
the  State  impaired  the  obligation  of  a  contract.  Held,  even  if  there  had 
been  a  change  of  decision,  no  case  was  presented  under  the  contract 
clause  of  the  Constitution.  Mobile  Transportation  Company  v.  Mobile 
(1903)  23  Sup.  Ct.  Rep.  170.     See  Notes,  p.  272. 

Constitutional  Law— Police  Powers— Fourteenth  Amendment.— A 
statute  made  it  a  misdemeanor  in  cities  of  the  first  and  second  class  to 
offer  for  sale  any  real  property  without  the  written  authority  of  the  owner. 
Held,  the  statute  was  unconstitutional  as  depriving  the  plaintiff  of  lib- 
erty without  due  process  of  law.  Grossman  v.  Caminez  (1903)  79  N.  Y. 
Supp.  900.  . 

Interference  with  individual  liberty  by  the  legislature  may  be  justifi- 
able under  its  powers  "  to  prescribe  regulations  to  promote  the  health, 
peace,  morals,  education,  and  good  order  of  the  people,  and  to  legislate 
so  as  to  increase  the  industries  of  the  state,  develop  its  resources,  and 
add  to  its  wealth  and  prosperity."  Barbier  v.  Connolly  (1885)  113  U.  S. 
27,  31.  But  every  such  exercise  of  the  police  power  "  must  be  reasonable 
*  *  *  and  in  determining  the  question  of  reasonableness,  the  court  is 
at  liberty  to  act  with  reference  to  the  established  usages,  customs  and 
traditions  of  the  people."  Plessy  v.  Ferguson  (1895)  163  U.  S.  537,  550. 
The  purpose  of  an  act  is  relevant  to  the  inquiry  whether  it  is  a  proper  ex- 
ercise of  the  police  power.  People  v  Mark  (1885)  99  N.  Y.  377  ;  People 
v.  Arensberg  (1887)  105  N.  Y.  123.  The  court  is  therefore  empowered  to 
determine  in  a  given  case  whether  the  interest  of  the  public  may  require 
the  legislation. 

Constitutional  Law— Separation  of  Powers— Judicial  Acts.  N.  Y. 
Laws,  1892,  c.  493,  provides  that  upon  petition  by  twelve  or  more  freehold- 
ers of  any  county,  the  Supreme  Court  or  the  county  court  of  that  county, 
if  satisfied  that  the  highway  petitioned  for  is  necessary,  may  order  the 
publication  of  a  notice  of  the  time  and  place  when  an  application  for  com- 
missioners to  build  such  highway  shall  be  made,  and  at  such  time  may 
appoint  such  commissioners.  The  plaintiff  was  a  holder  in  due  course  of 
municipal  bonds  issued  for  the  construction  of  a  road  thereunder.  Held, 
the  provision  is  not  unconstitutional  as  conferring  non-judicial  powers 
upon  the  court.  Citizen's  Sav.  Bank  v.  Town  of  Greenburgh  (1903) 
173  N.  Y.   215. 

The  dissenting  opinion  of  Parker,  C.  J.,  in  which  Vann  and  Werni  k, 
J  J.,  concur,  vigorously  defends  a  strict  construction  of  the  separation 
of  the  three  departments  of  government.  Hay  burn's  Case  (1792)  2  Dall. 
409  note,  approved  in  United  States  v.  Todd  (1794)  I3  How.  52  note, 
shows  how  early  the  American  judiciary  became  alert  on  this  question. 
But  the  New  York  courts,  not  unwisely  it  would  seem,  have  always  given 
liberal  support  to  such  statutes.  The  appointment  of  officers  can  there 
be  delegated  to  the  judiciary.  Sweet  v.  Hubert  (1868)  51  Barb.  312. 
So  the  court  may  be  empowered  to  order  the  erection  of  railroad  gates 
upon  the  application  of  local  authorities,  the  determination  of  the  neces- 
sity for  an  act  being  a  judicial  question.  People  v.  Long  Island  Ry.  Co. 
(1S92)  134  N.  Y.  506.  The  decision  at  issue  is  a  logical  deduction  from 
these  authorities. 
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Contracts— Public  Policy — Congressional  Investigation.  The  plain- 
tiff was  prosecuting  witness  before  a  Congressional  committee  investigat- 
ing the  affairs  of  the  "  Whiskey  Trust."  He  agreed  with  the  defendants 
to  promote  the  investigation  and  furnish  the  defendants  with  informa- 
tion as  to  facts  brought  out  against  the  corporation,  so  that  the  defendants 
might  take  advantage  of  the  stock  market,  in  consideration  of  their  shar- 
ing the  profits  with  him.  Held,  the  agreement  was  void  as  against  pub- 
lic policy.      Veazey  v.  Allen  (1903)    173  X.  Y.   359. 

Although  there  seems  to  be  no  authority  directly  in  point,  many 
cases  involve  the  same  principle.  Mills  v.  Mills  (1S69)  40  X.  Y.  543, 
was  an  agreement  to  use  influence  to  have  a  law  passed.  The  court  said, 
"It  is  not  necessary  to  adjudge  that  the  parties  stipulated  for  corrupt 
action  or  that  they  intended  it,"  "it  is  enough  that  the  contract  tends 
directly  to  those  results.  It  furnishes  a  temptation  to  the  plaintiff  to 
resort  to  corrupt  means  or  improper  devices  to  influence  legislative 
action."  Tool  Co.  v.  Morris  (1804)  2  Wall.  4?:  Maguire  v  Vorwine 
{\--<)\  101  I ".  S.  108.  These  cases  must  be  carefully  distinguished  from 
those  where  the  contracting  parties  are  principal  and  agent  merely.  No 
rule  of  public  policy  prevents  a  man  from  petitioning  a  legislative  body 
in  any  lawful  manner  through  his  servants.  Sedgwick  v.  Stouten  (1856) 
14  N.  Y.  289;  Russell  v.  Burton  (1867)  66  Barb.  539.  But  the  contract 
must  go  no  further.     Ckeeseborough  v.  Conover  (1893)  140  N.  Y.382. 

Contracts — WAREH01  S»  Ri<  i  hi  A'  CEPTANCE  ok  Tkkms.  The  plaintiff 
delivered  goods  to  the  defendant  warehouseman  under  a  parol  contract, 
but  several  davs  after  received  a  receipt  varying  the  terms  of  the  previous 
agreement.  He  retained  this  unread.  Held,  the  plaintiff  could  recover 
on  the  parol  contract  unless  he  had  understood  and  assented  to  the  con- 
tract set  forth  in  the  receipt.  Mere  retention  of  the  receipt  was  not  con- 
clusive evidence  of  this  assent.  Winded  v.  Readman  Warehouse  Co. 
(Wash.  1902)  71  Pac.  56. 

The  principles  governing  a  bill  of  lading  under  these  circumstances 
would  seem  to  apply  to  a  warehouse  receipt.  The  acceptance  of  the 
former  by  the  shipper  is  ordinarily  conclusive  evidence  of  his  assent  to 
its  terms",  Snow  v.  Indiana,  etc.,  R.  Co.  (1886)  109  Ind.  422;  but  if  the 
goods  are  delivered  under  a  valid  parol  contract  assent  to  a  new  contract 
cannot  be  presumed  from  the  mere  retention  of  a  receipt  unread.  The 
shipper  has  the  right  to  assume,  in  the  absence  of  notice,  that  if  it 
describes  the  terms  of  any  contract  it  will  be  those  of  the  contract  under 
which  the  goods  were  delivered.  Strohn  v.  Petrol/  R.  R.  Co.  (1867)  21 
Wis.  584;  Mo.  Peie.  R.  R.  Co.  v.  Reeson(i8<2)  30  Kan.  29S.  In  XewYork 
assent  of  the  shipper  is  presumed  if  the  bill  of  lading  is  delivered  in  time 
for  him  to  reclaim  the  goods,  but  not  if  delivered  after  the  actual  transit 
begins.  Ger mania  Fire  Ins.  Co.  v.  M.  <S-  C.  R.  R.  Co.  (1878)  72  N.  Y. 
90;  Siuift  v.  Pacific  Mail  Steamship  Co.  (1887)  106  X.  Y.  206. 

Corporations — Power  to  Scbscribb  to  Stock — Mutual  Control,    The 

directors  and  the  holders  of  the  majority  of  the  stock  of  an  insurance  com- 
pany made  an  arrangement  with  the  directors  of  a  trust  company,  under 
which  a  majority  of  the  stock  of  the  former  was  to  be  transferred  to  the 
latter.  The  trust  company  was  then  to  double  its  capital  and  issue  the 
new  shares  to  the  insurance  company,  which,  having  already  some  shares 
of  the  old  stock,  would  thus  get  a  controlling  interest  in  a  corporation  by 
which  it  would  be  itself  controlled.  Held,  dissenting  stockholders  of  the 
insurance  company  could  have  their  directors  enjoined  from  carrying  out 
the  scheme.  Robot  ham  v.  Prudential  Ins.  Co.  (N.  J.  1903)  53  Atl.  842. 
See  Xotes,  p.  275. 

Criminal  Law — Army  Officers — Jurisdiction  or  Civil  Courts.  An 
officer  of  the  IT.  S.  army  committed  a  forgery  while  at  a  military  post. 
Alter  his  discharge  from  the  armv  he  was  tried  in  a  civil  court.  Held. 
the  civil  court  had  jurisdiction,  although  Congress  had  given  jurisdiction 
over  offenses  committed  bv  members  of  the  armv  to  the  militarv  authori- 
ties.    Neall  v.  U.  S.  <C.  C.  A..  9th  Circ.  1902)  118  Fed.  699. 
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Following  U.  S.  v.  Clark  (1887)  31  Fed.  710,  which  represents  the 
uniform  authority  in  the  U.  S.  (see  Steiner's  Case,  6  Op.  Att'ys  Genl. 
413)  the  court  holds  that  unless  the  statute  confers  jurisdiction  in  such 
cases  upon  the  courts  martial  exclusively,  their  jurisdiction  will  be  con- 
current with  that  of  the  civil  courts.  "  The  intention  to  divest  civil  courts 
of  their  regular  jurisdiction  will  not  be  ascribed  to  Congress  in  the  absence 
of  clear  and  direct  language  to  that  effect,  in  view  of  the  '  known  hostility 
of  the  American  people  to  any  interference  by  the  military  with  the  reg- 
ular administration  of  justice  by  civil  courts.'  Coletnan  v.  Tennessee 
(J-77)  97  U.  S.  509,  514."  The  court  refused  to  consider  the  question  of 
conflict  of  jurisdiction,  where  a  court  martial  had  asserted  itself  in  any 
way  (upon  this  point  see  U.  S.  v.  Cashill  (1863)  1  Hughes,  552),  as  the 
military  authorities  had  not  acted  in  this  case. 
r 

Criminal  Law — Extradition — Fugitive  from  Justice.  The  relator  in 
habeas  corpus  was  held  under  an  extradition  warrant  of  the  governor  of 
New  York,  issued  on  the  requisition  of  the  governor  of  Tennessee.  It 
was  admitted  that  he  had  not  been  actually  present  in  the  demanding 
State  on  the  date  stated  in  the  indictment.  Held,  mere  constructive 
presence  in  the  demanding  State  at  the  time  of  the  alleged  commission  of 
the  crime  was  not  sufficient  to  render  him  a  fugitive  from  justice,  and  ex- 
traditable. State  of  New  York  v.  Hyatt  (1902)  187  U.  S.  affirming  172 
N.  Y.  166. 

This  is  a  final  settlement  of  a  constitutional  question  arising  upon  the 
construction  of  Art.  IV.  Sec.  2.  The  decision  confirms  the  position  which 
the  State  courts  have  taken.     Sei  3  Columbia  Law  Review,  60. 

Eminent  Domain — Public  Use.  Plaintiff's  charter  authorized  it  to  erect 
a  dam  for  the  purpose  of  generating  power  and  transmitting  it  for  its 
own  use  or  that  of  other  individuals  and  corporations,  and  in  order  to 
construct  such  works  and  railroads  and  telephone  lines,  invested  it 
with  the  power  of  eminent  domain  and  all  powers  of  internal  improve- 
ment companies.  Held,  as  the  purposes  for  which  the  right  of  eminent 
domain  was  conferred  were  vague  and  were  not  shown  to  be  public,  and 
as  the  public  would  have  no  definite  right  to  use  the  property  condemned, 
the  grant  of  the  power  of  eminent  domain  was  unconstitutional.  Falls- 
burg  Power  &=  Mfg.  Co.  v.  Alexander  (Va.  1903)  43  S.  E.  194. 

Though  "  public  use  "  has  sometimes  been  interpreted  as  equivalent 
to"  public  advantage" — Talbot  v.  Hudson(i8(>o)  i6Gray  417;  Hand  Gold 
Mining  Co.  v.  Parker  (1877)  59  Ga.  419 — a  more  reasonable  and  enforce- 
able interpretation  of  the  constitutional  restriction  regards  "  public  use," 
as  meaning  use  by  the  public,  and  allows  the  operation  of  eminent 
domain  only  when  the  public  would  acquire  a  legal  right  to  enjoy  the 
property  for  some  purpose.  Memphis  Freight  Co.  v.  Memphis  (Tenn. 
1867)  4  Cold.  419;  Matter  of  Eureka  Basin  Co.  (1884)  96N.  Y.  42;  Lewis 
on  Eminent  Domain,  §£  164,  165.  Even  if  the  power  of  eminent  domain 
could  have  been  granted  for  some  of  the  purposes  expressed  in  the 
charter,  the  combination  of  public  and  private  purposes  would  have 
rendered  the  whole  grant  void.  Sadler  v.  Lang  ham  (1859)  34  Ala.  311, 
333- 

Equity — Specific  Performance — Negative  Covenant.  By  a  contract 
extending  over  a  period  of  ten  years  with  privilege  in  the  vendee  of  ex- 
tension for  a  like  period,  the  defendant  agreed  to  deliver  to  the  plaintiff 
each  year  a  designated  quantity  of  pulp  wood  from  certain  premises, 
payments  to  be  made  annually.  The  contract  contained  a  covenant  by 
the  vendor  not  to  sell  the  said  premises  and  also  contemplated  the  con- 
tingencies of  a  destruction  of  the  timber  by  fire  and  a  taking  of  the  land 
by  eminent  domain.  Held,  in  a  bill  to  enjoin  breach  of  the  negative 
covenant  and  compel  sperific  performance  of  the  contract,  it  was  im- 
possible in  a  legal  action  accurately  to  compute  damages,  and  plaintiff 
was  entitled  to  an  equitable  remedy.  St.  Regis  Paper  Co.  v.  Santa 
Clara  Lumber  Co.  (1903)  173  N.  Y.  149. 
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In  Taylor  v.  Neville,  cited  in  Buxton  v.  Lister  (1746)  3  Atk.  383, 
Lord  Hardwicke  ordered  specific  performance  of  an  installment  contract 
for  the  sale  of  800  tons  of  iron.  That  case,  without  any  modern  decisions 
in  support  however,  has  been  cited  and  defended  as  law.  Pomeroy ,  Cont. 
(2d  ed.)  §  15;  Storv  Eq.  Juris.  (13th  ed)  £  718.  But  it  has  been  criticised. 
Pollard x.  Clayton  (1855)  1  K.  &  J.  462;  Fry  on  Spec.  Perf.  (3d  ed.)  £67. 
Inadequacy  of  legal  remedy  consists  in  inadequacy  of  money  as  compen- 
sation, and  not  in  the  difficulty  of  estimating  the  amount.  The  negative 
covenant  does  not  increase  the  jurisdiction  of  equity.  The  court  rests 
also  on  the  fact  that  the  subject-matter  of  the  contract  is  identified;  but 
clearly  that  is  not  enough. 

Evidence — Records  of  Board  of  Health.  In  an  action  on  a  life  insur- 
ance policy,  in  order  to  impeach  statements  made  in  the  application  for 
the  policy^  the  records  of  the  board  of  health  of  a  city,  kept  pursuant  to 
the  requirements  of  a  general  public  health  law  of  a  State,  were  offered  in 
evidence.  Held,  they  were  inadmissible.  Beglin  v.  Metropolitan 
Life  Insurance  Co.  (1903)  173  N.  Y.  374. 

To  constitute  a  register  a  public  document,  within  the  common  law  rule 
of  evidence  making  publ  c  records  admissible,  it  must  not  only  be  kept 
pursuant  to  legal  mandate  but  it  must  be  open  to  the  general  public  for 
inspection,  verification  and  if  need  be  contradiction.  These  circumstances 
give  it  credibility.  Sturla  v.  Freccia  (1880)  L.  R.  5  App.  Cas.  623; 
Evans  ton  v.  Gunn  (1878)  99  U.  S.  660,  666.  They  did  not  appear  in  the 
case  under  discussion,  the  statute  in  question  being  a  police  regulation. 
Davis  v.  Supreme  Lodge  (1900)  165  N.  Y.  159.  The  fact  that  the  statute 
provided  in  terms  that  the  records  should  he  prima  facie  evidence  of  the 
facts  therein  stated  does  not  warrant  the  presumption  that  the  legislature 
intended  to  change  the  common  law  rule  in  private  controversies.  Plank 
Road  Co.  v.  Harrison  (1854)  16  111.  81. 

Insolvency  — Fraudulent  Conveyance — Improvements  on  Wife's  Land. 
C,  in  building  a  house  on  his  wife's  land,  contracted  with  H.  for  ma- 
terials. When  the  contract  was  made.  C.  was  solvent,  but  the  court  found 
it  a  reasonable  conclusion 'for  the  circumstances  that  he  must  have  gone 
ahead  knowing  that  the  work  would  render  him  insolvent.  Though  the 
wife  knew  of  the  transaction  she  did  not  disclose  her  ownership  until  the 
improvements  were  completed.  C.  became  insolvent.  Held,  H.  could 
charge  the  land  by  creditor's  bill  with  the  value  of  the  improvements. 
Brand  v.  Connerv  (Mich.  1902)  92  N.  W.  784. 

As  gratuitous  improvements  on  another's  land  are  treated  as  gifts,  the 
case  is  within  the  general  principle  that  a  voluntary  conveyance  which 
deprives  a  debtor  of  the  means  of  paying  his  debts  is  void  as  to  credi- 
tors, regardless  of  the  moral  character  of  the  debtor's  motiye.  Bump  on 
Fraudulent  Conveyances,  £253.  Even  though  the  wife  took  no  active 
part  in  the  transaction  she  could  not  take  the  benefit  of  it  as  against  the  de- 
frauded creditor,  Hitchcock  v.  Kiely  (1874)  41  Conn.  611  ;  and  permanent 
improvements  on  her  land  may  be  reached  by  creditor's  bill.  HumfiJirey 
v.  Spencer  (1892)  36  W.  Va.  11  ;  contra,  McFerrin  v.  Carter  (Tenn. 
1874)  3  Baxt.  335. 

Insurance — Blanket  and  Specific  Policies  — Prorating  Loss.  Prop- 
erty consisting  of  several  items  was  insured  under  several  policies,  some 
blanket  and  some  specific.  Each  policy  provided  that  the  company- 
should  not  be  liable  for  a  greater  proportion  of  the  loss  than  that  which 
the  amount  of  the  policy  bore  to  the  whole  insurance  on  the  described 
property.  Some  of  the  items  only  were  destroyed.  Held,  to  find  this 
proportion  on  the  first  item,  the  whole  amount  of  the  blanket  insur- 
ance was  to  be  taken,  and  on  the  succeeding  items  such  amount  less 
the  liability  on  the  previous  items,  the  items  to  be  taken  in  the  order 
of  greatest  loss.  Schmaelzle  v.  London  &*  L.  Fire  Ins.  Co.  et  al.  (Conn. 
1903)  53  Atl.  863. 

There  is  little  authority  on  this  question.  Most  of  it  is  contra  to 
the  principal  case,  holding  that  the  blanket  should  be  turned  into  spe- 
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cific  policies  before  apportioning  the  loss.  None  of  the  courts,  how- 
ever, give  any  reason  for  this  position.  Blake  v.  Ins.  Co.  (Mass.  1858) 
12  Gray  265  ;  Chandler  v.  Ins.  Co.  (1898)  70  Vt.  562  ;  Lesure  Co.  v.  Ins. 
Co.  (1897)  IQI  Ia-  5X4-  But  by  the  terms  of  a  blanket  policy  the  full 
amount  attaches  to  each  item,  and  therefore  the  doctrine  of  the  principal 
case,  and  of  those  in  accord,  basing  the  decisions  upon  the  terms  of 
the  contract,  seems  the  sounder  view.  Page  v.  Sun  Ins.  Co.  (1896)  74 
Fed.  203. 

Insurance  -Marine — Constructive  Total  Loss.  A  policy  of  marine  in- 
surance provided  that  memorandum  articles  should  be  free  of  particular 
average  and  that  there  could  be  no  abandonment.  The  cargo,  memo- 
randum articles,  sank.  Part  was  recovered  in  a  damaged  condition  and 
sold,  but  the  amount  realized  was  less  than  the  cost  of  recovery.  Held, 
there  was  a  constructive  total  loss  and  the  insurers  were  liable.  Devitt 
v.  his.  Co.  (1902)  173  N.  Y.  17. 

Authorities  are  conflicting  as  to  whether,  in  the  case  of  memorandum 
articles  free  from  particular  average,  a  constructive  total  loss  will  render 
the  insurers  liable  or  whether  there  must  be  an  actual  total  loss.  The 
weight  of  authority  is  in  conflict  with  the  doctrine  of  the  principal  case. 
Washburn  Co.  v.  Ins  Co.  (1900)  179  U.  S.  1  ;  Williams  v.  Ins.  Co. 
(1850)  31  Me.  455  ;  Gould  v.  Ins.  Co.  (1868)  20  La.  Ann.  259.  The  same 
rule  as  laid  down  in  Murray  v.  Hatch  (1810)  6  Mass.  465,  does  not  ap- 
pear to  be  changed  by  the  cases  cited  in  the  principal  case.  Further- 
more, to  have  a  constructive  total  loss  abandonment  or  notice  of  aban- 
donment is  necessary.  Arn.  Ins.  £  1091  ;  Kaltenbach  v.  Mackenzie 
(1878)  3  C.  P.  D.  467.  Hence  the  clause  providing  that  there  could  be  no 
abandonment  would  seem  to  show  that  the  intention  of  the  parties  was 
for  the  insurers  to  be  liable  for  an  actual  total  loss  only. 

Insurance — Legal  Execution  of  Insured.  The  insured  in  a  policy  of 
life  insurance  was  legally  executed.  Held,  the  beneficiaries  could  not  re- 
cover the  amount  of  the  policy.  Burt  v.  Union  Central  Life  Ins.  Co. 
(1902)  187  U.  S.  362. 

A  policy  providing  expressly  that  a  sum  of  money  shall  be  paid  to  the 
beneficiary  or  to  the  insured's  estate  in  case  the  insured  is  legally  exe- 
cuted would  be,  as  to  that  condition  at  least,  void  as  against  public 
policy;  and  therefore  if  the  law  will  not  permit  such  an  express  contract 
it  clearly  cannot  allow  recovery  on  an  implied  one  to  the  same  effect. 
Bitter  v.   Mutual  Life  Ins.  Co.  (1898)  169  U.  S.  139;  Hatch  v.  Same 

(1876)  120  Mass.  550.  The  law  in  England  is  the  same.  Amicable  So- 
ciety v.  Bolland  (1830)  4  Bligh  N.  R.  194.  But  a  different  result  would 
be  more  logical  in  jurisdictions  where  in  the  absence  of  an  express  provi- 
sion the  suicide  of  the  insured  is  no  defence.  Bitch  v.  Am.  Bop.  Life 
Ins.  Co.  (1875)  59  N.  Y.  557;  Kerr  v.  Minn.  Mut.  Ben.  Ass'n  (1888)  39 
Minn.  174. 

Landlord  and  Tenant — Duty  to  Repair -Injury  to  Third  Party. 
Plaintiff  was  injured  by  falling  through  a  decayed  platform  leading  from 
a  railroad  station  to  a  hotel.  Defendant,  the  lessor  of  the  premises,  had 
covenanted  to  make  outside  repairs,  and  there  was  evidence  that  he 
knew  of  the  defect  and  that  it  existed  at  the  time  the  lease  was  made. 
Held,  the  defendant's  liability  as  owner  for  defects  in  his  premises  was 
not  extinguished  by  the  lease  but  was  continued  by  his  covenant  to  repair. 
May  v.  hnnis  (1903)  79  N.  Y.  Supp.  896. 

The  rule  is  so  laid  down  in  numerous  dicta  and  some  decisions. 
Shearm.  and  Redf.  on  Negl.  g  708;  Nelson  v.  Liverpool  Brewing  Co. 

(1877)  2  C.  P.  D.  311 ;  Moore  v.  Steljes  (1895)  69  Fed.  518.  This  is  some- 
times put  on  the  anomalous  ground  that  circuity  of  action  is  thereby 
avoided.  Baynew.  Boger  (1794)  2  H.B1.  350;  City  of  Lowell  v.  Spaulding 
(1849)  4  Cush.  277.  The  principal  case  takes  the  position,  which  also  how 
ever,  seems  questionable,  that  the  owner  has  retained  such  effective  con- 
trol of  the  premises  as  to  keep  him  under  a  duty  to  the  public  to  prevent 
injury  through  their  disrepair.    It  is  in  accord  with  a  dictum  in  Edwards 
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v.  N.  Y.  <S-  H.  R.  R.  (18S5)  9^  N.  Y.  245,  but  ignores  the  distinction  that 
the  defect  must  amount  to  a  nuisance  made  in  Steiger  v.  Van  Sicklen 
(1S92)  132  N.  Y.  499  and  Folsom  v.  Parker  (1900)  31  Misc.  348.  Bur- 
dick  v.  Cheadle  (1875)  26  Ohio  St.  393,  and  Mehr\.  life  Nad  (1894)  24  Ont. 
§67  narrow  the  rule  by  holding  that  the  plaintiff,  to  recover,  must  be  in 
the  position  of  a  stranger  to  the  occupier. 

Negotiable  Instruments — Checks — Revocation  by  Death.  The  de- 
fendant bank  paid  a  check  after  notice  of  the  death  of  the  drawer.  Held, 
the  bank  was  liable  to  the  drawer's  estate.  Pulleti  v.  Placer  Co.  Batik 
(Cal.  1902)  71  Pac.  83. 

Cases  on  the  point  are  few  because  the  bank  ordinarily  would  refuse 
to  pay,  but  the  decision  follows  the  trend  of  authority.  Fordred  v. 
Seamen's  Savings  Bank  (N.  Y.  1871)  10  Abb.  Pr.  N.  S.  42?;  dicta  in 
Second  National  Bank  v.  Williams  (1S65)  13  Mich.  2S2;  National  Com- 
mercial Bank  v.  Miller  (1884)  77  Ala.  168;  Weiands  Adm'r  v.  State 
Nat.  Bank  (Ky.  1901)  65  S.  W.  617.  In  jurisdictions  where  a  check 
operates  as  an  assignment  as  soon  as  delivered  a  different  result  would 
be  reached;  Lewis  v.  Inter  national  Bank  (1883)  13  Mo.  App.  202; 
and  also  where  it  is  treated  as  a  designation  under  the  drawer's  contract 
with  the  bank  which  gives  the  holder  an  indefeasible  right  to  sue. 
Roberts  v.  Austin  (1868)  26  la.  315.  Elsewhere  the  holder  of  an  un- 
certified check  is  properly  held  to  have  no  claim  against  the  bank.  On  the 
death  of  the  drawer  his  personal  representative  gets  the  title  to  the  de- 
posit. On  principle  it  would  seem  that  he  alone  could  give  a  valid  order 
to  pay.  Where  the  bank  pays  without  notice  of  the  death  of  the  drawer 
its  protection  no  doubt  demands  a  relaxation  of  the  logical  rule,  but  where 
it  has  notice  this  necessity  does  not  exist.  See  2  C<>u  mbia  Law  Rkvii  w, 
171. 

Negotiable  Instruments — Notice  of  Dishonor.  Between  the  drawing 
and  maturity  of  a  bill  of  exchange  the  drawer  made  an  assignment  for 
the  benefit  of  creditors.  The  bill  being  dishonored,  notice  of  dishonor 
was  sent  to  the  drawer  but  not  to  his  assignee.  Held,  notice  to  the 
drawer  alone  was  sufficient.  Moreland's  Adm'r  v.  Citizens  Sav.  Bank 
(Ky.  1903)  71  S.  W.  520. 

That  notice  to  the  assignee  alone  was  sufficient  was  decided  in  Calla- 
hati  v.  Bank  of  Kentucky  (1884)  82  Ky.  231,  so  that  the  rule  in  Kentucky 
is  now  the  same  as  that  laid  down  in  £  172  of  the  Negotiable  Instrument's 
Law,  viz.  that  notice  may  be  given  either  to  the  party  or  to  his  assignee. 
The  point  has  seldom  come  before  the  courts.  The  text  writers  take  vari- 
ous views.     1  Pars.  Notes  &  B.  (2nd  ed.)  500;  Daniel,  Neg.  Paper  §  1002. 

Pleading  and  Practice— Appellate  Jurisdiction  of  U.  S.  Supreme 
Court.  The  jurisdiction  of  a  circuit  court  of  the  United  States  was 
invoked  solely  on  the  ground  of  diverse  citizenship.  Held,  though  in  the 
conduct  of  the  case  a  federal  question  might  have  arisen,  no  appeal  lay 
from  the  judgment  of  the  Circuit  Court  of  Appeals  to  the  Supreme  Court 
under  sec.  5  &  6  of  the  Judiciary  Act  of  1891  (26  Stat,  at  L.  826,  chap. 
5171.     Ayers  v.  Polsdorfer  (1903)  23  Sup.  Ct.  Rep.  196. 

The  decision  defines  the  right  of  appeal  in  the  two  classes  of  cases 
which  may  arise  where  jurisdiction  is  invoked  because  of  diverse  citizen- 
ship. In  those  where  constitutional  questions  are  also  involved,  or  prize 
cases  or  cases  involving  treaties,  the  privileges  of  appeal  to  the  Supreme 
Court  or  to  the  Circuit  Court  of  Appeals  are  mutually  exclusive.  In  those 
where  diversity  of  citizenship  alone  gives  jurisdiction  appeal  must  be 
made  to  the  Circuit  Court  of  Appeals.  These  conclusions  result  from  pre- 
vious holdings.  Colorado  Central  Mining  Co.  v.  Turck  (1893)  150  U.  S. 
138;  Loeb  v.  Columbia  Twp.  (1900)  179  U.  S.  472.  In  the  principal  case 
the  motion  for  certiorari  permitted  by  sec.  6  of  the  act  of  1891  was  denied 
on  the  ground  of  laches. 

Pleading  and  Practice — Right  to  Sue  in  Forma  Pauperis.  Plaintiff 
had  made  a  contract  with  her  attorney  to  prosecute  her  case  on  a  contin- 
gent fee.     She  then  sought  to  sue  as  a  poor  person.    Held,  she  could  not, 
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for  she  was  suing  not  only  in  her  own  interest  but  as  trustee  for  the  attor- 
ney, and  it  was  not  shown  that  he  came  within  the  statute.  Feil  v. 
Wabash  Ry.  Co.  (C.  C,  E.  D.  Mo.  1902)  119  Fed.  490. 

In  New  York  under  a  similar  state  of  facts  the  same  result  was  reached 
in  Cahill  v.  Manhattan  R.  Co.  (1899)  38  App.  Div.  314.  And  it  appears 
to  be  the  custom  of  the  courts  to  construe  these  statutes  strictly  against 
the  applicant.  Moore  v.  Cooley  (N.  Y.  1842)  2  Hill  412.  Thus  it  is  held 
that  an  administrator  cannot  sue  in  forma  pauperis  though  the  estate  is 
insolvent.  McKiel  v.  Cutler  (N.  C.  1853)  Busbee's  Eq.  139;  Smithy;.  Ry. 
(1891)  89  Tenn.  664;  but  see  contra,  C.  &*  P.  Coat  Co.  v.  Br  it  ton  (1896) 
3  Kan.  App.  292.  Nor  can  the  committee  of  a  lunatic  so  sue,  Bechtle  v. 
Ry.  (N.  Y.  1894)  31  Abb.  N.  C.  483,  nor  an  assignee  in  bankruptcy. 
Osborne  v.  Henry  (1872)  66  N.  C.  354. 

Re/vl  Property — Adverse  Possession — Intention  to  Hold.  Adjoining 
property  owners  constructed  and  maintained  a  fence  for  more  than  twenty 
years  upon  the  line  of  a  previous  fence,  in  the  belief  that  it  marked  the 
true  boundary  between  their  lands.  A  survey  revealed  that  the  fence  was 
not  upon  the  boundary  shown  by  ttie  deeds.  The  property  owner  on 
whose  land  the  fence  was  built  brought  an  action  of  ejectment.  Held, 
the  occupant  had  gained  title  by  adverse  possession.  Lawrence  v.  Wash- 
burn (la.  1903)  93  N.  W.  73. 

The  decision  is  at  variance  with  that  rendered  in  Gfube  v.  Wells 
(1871)  34  la.  148  on  the  question  of  the  intent  necessary  to  create  a  per- 
son a  disseisor.  The  principal  case  holds  that  the  belief  of  the  occupant 
that  the  visible  boundary  and  the  boundary  mentioned  in  the  deed  are 
identical,  is  sufficient  to  create  him  a  disseisor,  while  Grube  v.  Wells 
held  that  coupled  with  such  belief  there  must  be  an  intention  to  hold  the 
land  in  any  event.  The  latter  doctrine  prevailed  at  one  time  in  several 
jurisdictions;  Brown  v.  Gay  (Me.  1824)  3  Greenl.  126;  Brown  v.  Cockerell 
(1858)  33  Ala.  38;  but  these  cases  have  been  restricted  within  very  narrow 
limits  by  later  adjudications  in  the  same  courts.  Alexander  v.  Wheeler 
( 1 881)  69  Ala.  332;  Hitchings  v.  Morrison  (1881)  72  Me.  331. 

Real  Property -Conveyance  Deed  delivered  to  third  Person  for 
Grantee  not  in  Esse.  Plaintiff  corporation  claimed  title  to  mining  land 
under  a  deed  executed  in  its  favor  by  the  original  locators  before  plaintiff 
was  incorporated,  delivered  to  a  promoter  of  the  proposed  corporation, 
and  by  him  delivered  to  plaintiff  after  incorporation.  Defendant  objected 
to  the  admission  of  this  deed  in  evidence.  Held,  plaintiff  was  entitled  to 
submit  the  deed  as  prima  facie  evidence  of  title.  Santaquin  Mining  Co. 
v.  High  Roller  Mining  Co.  (Utah,  1903)  71  Pac.  77.    See  Notes,  p.  276. 

Real  Property — Lateral  Support — Negligence  in  Excavating — Notice. 
Defendant  failed  to  notify  the  owner  of  the  adjacent  lot  of  his  intention 
to  excavate  his  own  land.  As  a  result  of  the  excavation  plaintiff's  house 
was  injured.  Held,  the  failure  to  give  notice  amounted  to  negligence 
and  rendered  defendant  liable  for  the  injury  to  the  house.  Davis  v. 
Summerfield  (N.  C.  1902)  42  S.  E.  818.     See  Notes,  p.  274. 

Statutes — Public  Policy — Consent  of  Property  Owners.  By  statute 
the  consent  of  property  owners  within  fifty  feet  of  a  proposed  saloon  was 
made  a  condition  precedent  to  the  granting  of  a  license  for  the  estab- 
lishment of  the  saloon.  The  plaintiff  sold  his  consent.  Held,  the  sale 
was  void  as  against  public  policy.  Greer  v.  Sever  son  (1903)  93  N.  W. 
72. 

By  statute  the  consent  of  a  majority  in  interest  of  the  property  own- 
ers on  a  proposed  street  railway  route  was  made  a  condition  precedent 
to  the  granting  of  a  franchise.  The  plaintiff  in  error  purchased  such 
consent.  Held,  the  sale  was  not  against  public  policy.  Hamilton  G.  &*  C. 
Traction  Co.  v.  Parish  (Ohio,  1902)  65  N.  E.  1011. 

The  general  rule  is  that  where  the  consent  required  is  to  an  under- 
taking directly  affecting  the  public  it  is  not  a  proper  subject  of  sale. 
Howard  v.  First  Independent  Church  of  Baltimore  (1862)  18  Md.  451; 
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Doanew.  Chicago  City  R.  R.  (1896)  160  111.  22;  Smith  v.  Apple  gate 
(1852)  23  N.  J.  L.  352.  These  cases  proceed  upon  the  theory  that  the 
function  of  such  consent  is  to  instruct  those  who  are  to  authorize  the  pro- 
posed undertaking  in  order  that  they  may  not  act  contrary  to  the  public 
interest.  The  error  in  the  second  case  stated  is  that  it  treats  the  consent 
of  the  individual  property  owner  solely  as  a  weapon  to  be  used  for  pro- 
tection against  pecuniary  damage.     The  first  case  is  rightly  decided. 

Taxation— Constitutional  Law — New  York  Special  Franchise  Tax. 
N.  Y.  Laws  1899,  c.  712,  added  to  the  subjects  of  taxation  specified  in 
the  N.  Y.  Tax  Law  the  franchise  or  right  to  construct,  maintain  or  operate 
railroads,  telegraph  lines,  etc.,  over  or  under  streets  or  public  places  of 
anv  municipality.  It  provides  that  the  value  of  the  franchise  and  the 
value  of  the  tangible  property  operated  thereunder  shall  be  assessed  to- 
gether, under  the  designation  of  a  "  special  franchise,"  by  the  State  Board 
of  Tax  Comraissioners.  The  assessment  is  then  to  be  reported  to  the 
local  assessor  to  be  placed  on  his  roll.  Held,  the  act  is  in  violation  of 
the  home  rule  provision  (Art.  X.  Sec.  2)  of  the  New  York  Constitution. 
People  ex  rel.  Metropolitan  Street  R.  Co.  v.  State  Board  of  Tax  Com- 
missioners (1903)  80  N.  Y.  Supp.  85.     See  Notes,  p.  267. 

Torts — Malpractice — Statute  of  Limitations.  Defendant,  a  physi- 
cian, operated  on  plaintiff  for  appendicitis.  When  he  sewed  up  the  in- 
cision he  negligently  left  therein  a  cheese-cloth  sponge.  The  wound  did 
not  heal,  and  defendant  treated  and  advised  plaintiff  for  about  a  year, 
when  he  abandoned  the  case.  To  an  action  brought  eight  months  after 
such  abandonment  defendant  pleaded  the  statute  providing  that  an 
action  for  malpractice  "can  only  be  brought  within  one  year  after  the 
cause  of  action  accrues."  Held,  the  cause  of  action  was  not  barred. 
Gillette  v.  Tucker  (Ohio,  1902)  65  N.  E.  865. 

The  court  was  evenly  divided,  the  dissenting  view  being  that  the 
cause  of  action  accrued  when  the  defendant  sewed  up  the  incision  with- 
out removing  the  sponge.  But  a  physician  who  undertakes  an  operation 
assumes  ordinary  skill  and  care  not  only  in  performing  the  operation,  but 
also  in  the  subsequent  necessary  treatment.  Williams  v.  Oilman  (1880) 
71  Me.  21.  Any  lack  of  skill  and  care  during  such  subsequent  treatment 
is  malpractice,  and  it  seems  clear  that  for  such  malpractice  there  is  a 
continuing  cause  of  action  during  the  entire  period  of  treatment. 

Trusts — Devises  to  Charitable  Uses — What  is  a  Public  Charity.  A 
testator  made  a  devise  in  fee  in  trust  "  to  provide  a  home  and  industrial 
school  for  the  orphan  children  of  deceased  Odd  Fellows  of  the  State  of 
Kansas."  Held,  the  devise  did  not  create  a  public  charity,  the  limitation 
to  a  denned  class  of  beneficiaries  being  too  narrow  to  bring  it  within  the 
description  of  a  charity;  and  the  devise  was  void  as  in  violation  of  the 
rule  against  perpetuities.  Troutman  et  al.  v.  De  Boissiere,  etc.  School 
Ass'n  (Kan.  1Q03)  71  Pac.  286,  reversing,  on  reargument,  the  same  case 
in  64  Pac.  33.     See  Notes,  p.  269. 
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A  Selection  of  Cases  on  the  Conflict  of  Laws.  By  Joseph 
Henry  Beale,  Jr.,  Cambridge:  The  Harvard  Law  Review  Publishing 
Association.  1 900-1 902.      3  vols.,  pp.  vii,  496  ;  xv,  548  ;  xviii,  548. 

Great  credit  is  due  to  the  editor  and  also  to  the  publishers  of  these 
volumes,  which  contain  a  collection  of  cases  on  a  subject  to  which 
little  attention  has  been  paid  in  our  law  schools.  The  matter  has 
been  well  prepared,  and  the  presswork  is  altogether  commendable. 
The  editor  observes  that  the  arrangement  of  topics  may  be  open  to 
logical  objections,  but  that  there  seem  to  be  sufficient  practical  rea- 
sons for  the  order  adopted.  The  first  part  of  the  collection  relates  to 
jurisdiction,  and  deals  in  the  first  instance  with  the  subject  of  law,  in- 
cluding the  extent  of  legislative  power,  the  origin  and  change  of  law, 
concurrent  legislative  jurisdiction,  the  nature  of  foreign  law,  and 
comity.  The  next  topic  is  that  of  jurisdiction  over  persons  and 
things,  as  founded  on  domicil  or  situation.  While  this  arrangement 
may  reverse  the  usual  order  of  topics,  it  may  be  supported  by  argu- 
ments of  convenience  and  does  not  seem  to  be  open  to  serious  adverse 
comment. 

To  those  familiar  with  the  subject  of  the  present  volumes,  it  is 
superfluous  to  remark  upon  the  diversity  of  opinion  that  prevails  as 
to  the  origin  of  the  doctrines  which  are  discussed  under  the  title  of 
the  conflict  of  laws.  This  diversity  of  opinion  is  perhaps  somewhat 
reflected  in  the  statement  in  the  preface  that  those  doctrines  "all 
form  part  cf  the  common  law  of  England,  and  have  been  adopted  as 
such  in  the  States  of  the  American  Union,"  but  that  "they  are  law 
with  us,  not  because  they  arose  in  international  comity  and  usage,  or 
in  municipal  practice,  but  because  they  are  acted  upon  by  our  courts." 
We  are  not  sure  that  we  correctly  apprehend  the  result  of  the  state- 
ments which  we  have  thus  contrasted.  If  the  doctrines  in  question 
constitute  a  part  of  the  law  of  our  States,  as  derived  from  the  common 
law  of  England,  they  would  seem  to  constitute  a  part  of  what  mav  be 
called  American  common  law  ;  and,  if  so,  it  would  seem  to  follow 
that  they  are  acted  upon  in  the  courts  because  they  constitute  a  part 
of  our  law,  instead  of  being  a  part  of  our  law  because  they  are  acted 
upon  in  the  courts.  We  seem  thus  to  be  reasoning  in  a  circle,  but  it 
may  at  least  be  said  that  it  is  a  very  old  one. 

The  cases  found  in  the  present  collection  consist  chiefly  of  de- 
cisions of  English  and  American  courts  ;  but  they  also  comprise 
decisions  of  British  colonial  courts  and  a  number  of  what  are  called 
"foreign  cases,"  decided  by  the  courts  of  other  countries.  With  re- 
gard to  decisions  reported  in  whit  is  termed  "the  French  form,"  it 
is  stated  that  the  editor,  besides  translating  the  decision,  has  changed 
the  original  so  as  to  "throw  the  judgment  into  the  form  of  an  opin- 
ion ;  "  and  that  this  has  been  done  for  the  reason  that  "  the  report  as 
published  does  not  ordinarily  contain  the  opinion  of  the  court,  but 
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merely  the  judgment,  which,  however,  includes  a  full  but  formal  recital 
of  the  facts  and  reasons  on  which  the  judgment  is  based."  The  state- 
ment thus  quoted  might,  we  think,  give  rise  to  an  unintended,  but  er- 
roneous impression.  In  the  French  reporting  there  is,  we  believe, 
practically  no  such  thing  as  an  "opinion  "  of  the  court,  as  distin- 
guished from  the  "judgment."  We  are  also  quite  prepared  to  add 
that  we  consider  the  absence  of  such  a  distinction  to  be  most  fortun- 
ate. A  judgment  in  the  French  form  in  reality  furnishes  the  scientific 
ideal  of  what  an  opinion  of  a  court  should  be,  since  it  presents  in 
orderly  procession  the  facts,  the  reasons  and  the  decree  all  in  one  con- 
solidated document. 

Many  of  the  cases  in  the  present  collection  are  accompanied  with 
notes.  The  editor  states  in  this  relation  that  the  cases  thus  cited  by 
him  by  no  means  exhaust  the  authorities.  This  is  necessarily  so  ;  but 
the  citations,  as  we  find  them,  are  judiciously  made  and  accomplish  the 
editor's  design  of  showing  the  actual  state  of  authority  on  the  par- 
ticular questions  involved. 

Any  review  of  the  editor's  work  would  be  incomplete  that  omitted 
to  notice  his  "  Summary  of  the  Conflict  of  Laws  "  at  the  end  of  the 
third  volume.  This  summary,  which  occupies  forty-five  pages,  pre- 
sents a  convenient  and  useful  survey  of  the  rules  laid  down  in  the 
numerous  cases  that  precede  it. 

A  Treatise  on  the  Law  of  Agkncy.  By  George  L.  Reinhard. 
Indianapolis:    The  Bowen-Merrill  Co.,   1902. 

This  is  the  latest  treatise  on  the  subject  of  agency,  a  topic  which 
has  heretofore  been  too  much  neglected  by  the  writers  of  text-books. 
It  is  a  very  readable  book,  and  contains  a  lucid  and  succinct  state- 
ment of  the  substance  of  the  numerous  authorities  cited  in  it.  The 
author  avows  his  purpose  to  be  accurate,  rather  than  original.  In  re- 
spect to  avoiding  originalitv  he  has  been  completely  successful,  and 
the  result  is  that  the  book  is  better  adapted  for  the  uses  of  the  prac- 
titioner than  the  student.  It  follows  substantially  the  lines  and  clas- 
sifications of  Mechem's  work,  published  in  1889,  but  it  is  more  com- 
pact and  readable,  and  a  very  much  more  handy  volume,  being  about 
three-fourths  of  the  size  of  the  earlier  work  ;  and,  of  course,  it  has  an 
advantage  in  being  thirteen  years  younger,  although  we  cannot  agree 
with  the  suggestion  of  the  author  that  the  Law  of  Agency  is  under- 
going more  rapid  development  and  modification  than  any  other 
branch  of  the  substantive  law.  True  to  his  purpose  of  avoiding  orig- 
inality, the  author  has  not  undertaken  to  throw  any  new  light  on  the 
subjects  of  Undisclosed  Principal  or  Ratification,  the  topics  which  in- 
volve, more  than  others,  what  is  peculiar  to  the  Law  of  Agency. 
The  case  of  Watteau  v.  Fenwick, •  involving  an  entirely  new  doctrine 
in  the  law  of  Undisclosed  Principal,  is  cited  in  connection  with  Hig- 
gins  r.  Senior,  with  which  it  has  nothing  to  do.  The  recent  and  im- 
portant case  of  Keighley  v.  Durant2,  involving  a  most  interesting 
question  in  the  law  of  ratification,  is  not  referred  to  at  all,  nor  is 
there  any  discussion  of  the  question  itself. 

The  author  states  that  his  desire  to  be  accurate,  rather  than  orig- 
inal, results  from  "his  experience  at  the  bar,  on  the  bench  and  in  the 

1  [1893]  1  Q.  B.  346.        2  [1901]  A.  C.  240. 
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class-room,  that  the  profession  wants  books  to  aid  in  the  search  for 
the  law  as  it  is. "  Assuming  that  by  the  phrase  "the  law  as  it  is  " 
the  author  means  the  decisions  of  the  courts  and  judicial  opinions,  it 
is  undoubtedly  true  that  a  busy  lawyer  needs  all  the  aid  he  can  get 
to  find  the  actual  decisions  upon  the  precise  point  in  issue,  for  in  the 
lower  courts  a  case  "  on  all  fours,"  and,  perhaps,  an  analogous  case,  will 
decide  the  issue  in  his  favor,  and  even  in  the  appellate  tribunals,  where 
there  is  still  some  chance  for  discussion  of  the  question  on  principle, 
such  cases  may  have  a  very  important,  if  not  a  controlling,  influence. 
But  we  must  not  lose  sight  of  the  fact  that  judicial  decisions  and 
opinions  are  not  "the  law  as  it  is"  in  the  true  sense  of  the  term. 
They  are  in  fact  what  they  are  in  name,  that  is,  opinions  merely  as  to 
what  the  law  is,  and  what  the  student  needs  and  should  strive  to  dis- 
cover are  the  underlying  principles  and  fundamental  reasons  which  do 
not  lie  on  the  surface  and  can  be  extracted  from  the  cases  only  by 
close  study  and  analysis.  Hence  a  text-book,  which  aims  to  be  not 
merely  accurate,  but  also  original  in  the  sense  of  presenting  in  a  new 
and  clearer  light  these  principles  and  reasons,  is  a  better  and  more  prac- 
tical one  for  the  student  than  the  text-book  which  is  simply  a  fairly 
accurate  summary  of  the  substance  of  judicial  decisions  and  judicial 
opinions.  So  far  as  the  Law  of  Agency  is  concerned,  there  is  more 
need  at  the  present  time  of  the  former  than  of  the  latter  kind  of  text- 
book. 

A  Treatise  on  the  Law  of  Banks  and  Banking.  By  John  T. 
Morse.  Jr.  Fourth  Edition.  By  Frank  Parsons.  Boston:  Little, 
Brown  &  Co.,  1903.     Two  volumes,      pp.  cv.,  1490. 

Morse  on  Banking  has  long  enjoyed  an  excellent  and  well-deserved 
reputation,  not  only  with  bankers,  but  with  the  legal  profession  as  well. 
It  gained  this  reputation  while  confined  to  the  modest  dimensions  of 
a  single  volume.  Even  if  its  authority  has  not  increased  as  rapidly 
as  its  bulk  has  expanded,  that  expansion  has  made  the  two  volumes 
of  the  present  edition  far  more  serviceable  to  the  practicing  lawyer 
than  the  original  work.  Many  subjects  are  discussed  more  fully,  and 
the  number  of  cited  cases  has  been  quadrupled. 

The  scope  of  this  treatise  is  described  by  Mr.  Parsons  with  much 
care  in  his  preliminary  chapter.  It  is  not  confined  to  such  part  of 
the  law  as  owes  its  existence  to  the  business  of  banking.  On  the 
other  hand  it  does  not  attempt  to  deal  with  every  legal  question  which 
affects  bankers.  Its  aim  is  to  group  in  a  single  treatise  "the  law 
peculiar  to  banks,  and  such  further  matter  as  is  of  frequent  applica- 
tion in  or  has  a  very  important  bearing  upon  their  business." 
Accordingly,  the  principal  topics  are:  The  Organization  and  Business 
of  Banks:  Their  Officers  and  Agents;  Deposits;  Checks;  Bills  and 
Stock;  National  Banking  Laws. 

Some  of  these  topics  are  discussed  with  very  great  fulness — with 
such  fulness,  in  fact,  as  to  give  to  parts  of  the  work  an  encyclopaedic 
character,  which  the  editor  in  his  preface  declared  his  intention  to 
avoid.  For  example,  in  the  chapters  on  Officers  and  Agents  we  find 
a  discussion  of  the  tort  liability  of  a  master  to  a  servant,  for  the  mis- 
conduct of  a  fellow-servant,  and  a  reference  to  the  archaic  distinc- 
tion  between    misfeasance   and    nonfeasance,    as   a   ground    of    the 
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personal  liability  of  an  agent,  i  Clearly  such  doctrines  are  not  "of 
frequent  application  in,"  nor  have  they  "  a  very  important  bearing 
upon  "  the  business  of  banks.  Digressions  of  this  sort  are  not  fre- 
quent, however,  and,  as  a  rule,  the  discussion  of  every  topic  is  well 
proportioned  and  very  satisfactory.  At  times,  the  editor  betrays,  if 
not  intolerance,  at  least  an  inclination  to  rather  savage  criticism  of 
judicial  decisions  which  he  believes  to  be  erroneous.  Possibly  a  more 
judicial  attitude  on  many  controverted  points  would  inspire  the  reader 
with  greater  confidence  in  the  editor's  conclusions.  It  must  be  ad- 
mitted, however,  that  his  method  of  treatment  and  his  glowing  elo- 
quence arrest  attention  and  arouse  interest.  Occasionally,  his  love  of 
metaphor  seems  to  be  unduly  indulged,  as  at  the  beginning  of  §  276, 
where  we  find  this  statement:  "  If  we  try  to  stand  off  and  take  a 
comprehensive  view  of  this  much  trodden  ground,  and  endeavor  to 
distinguish  the  footsteps  of  justice  from  those  of  other  things  that 
have  the  power  of  leaving  their  impressions  on  the  sands  of  time." 
Later  in  this  section  we  read!  "Now  if  the  evil  and  the  good  were 
found  chemically  pure,  if  there  were  no  gold  with  the  dirt,  if  a  man 
of  imprudence  had  never  any  beneficial  quality  mingled  with  his  evil 
dispositions,  the  problem  would  be  simple,  the  blood  of  society  could 
be  purified  quickly  and  easily  by  exterminating  all  individuals  exhib- 
iting detrimental  qualities."  Again,  in  §491:  "  In  many  States  have 
learning  and  eloquence  been  drawn  up  in  battle  array  to  decide  the 
issue,  and  with  sadly  varying  results." 

A  very  valuable  feature  of  the  work  is  the  full  and  careful  analysis 
at  the  opening  of  each  chapter.  It  is  more  than  a  table  of  the  chap- 
ter's contents.  It  is  a  clear  and  helpful  abstract  of  the  discussion 
which  follows.  It  adds  greatly  to  the  usefulness  of  the  work  as  a 
book  of  reference  Of  the  general  appearance  of  these  volumes  we 
cannot  speak  too  highly.  They  are  most  admirable  specimens  of  the 
law-book  maker's  art. 

The  Law  of  Suretyship.  By  Arthur  Adelbert  Stearns.  Cincin- 
nati: The  W.  H.  Anderson  Co.      1903.     pp.  xvii.,   747. 

The  need  of  a  good  text-book  on  this  subject  for  the  use  of  stu- 
dents has  been  sorely  felt.  When  this  volume  was  placed  in  our  hands, 
we  indulged  the  hope  that  now  the  need  was  to  be  satisfied.  Un- 
fortunately, it  is  a  case  of  hope  deferred.  And  yet  we  hasten  to  say, 
the  book  is  far  from  bad.  In  some  respects,  it  is  excellent.  The  practi- 
tioner will  find  it  very  helpful,  for  it  deals  most  fully  with  those  t  >pics 
which  supply  the  great  bulk  of  modern  litigation  connected  with 
suretyship.  How  very  modern  one  branch  of  the  subject  is,  may 
quickly  be  discovered  by  glancing  at  the  notes  to  chapter  nine,  devoted 
to  surety  companies.  Nearly  all  the  cited  cases  belong  to  the  last  five 
years.     Scarcely  one  goes  back  a  decade. 

Even  the  practitioner,  however,  needs  to  be  on  his  guard  against 
the  statements  of  the  text  and  the  authorities  cited  in  their  support. 
For  example,  the  author  declares  (§  106):  "The  law  requires  good 
faith  on  the  part  of  the  beneficiary  of  the  contract,  and  it  is  the  duty 
of  the  creditor  to  disclose  information  which  he  has  concerning  the 
principal,  which,  if  known  to  the  promisor,  would  prevent  him  from 

1  See  3  Columbia  Law  Review,  116. 
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entering  into  the  contract.  *  *  *  It  is  not  necessary  to  show 
that  the  concealment  or  failure  to  disclose  facts  material  for  the  surety 
to  know  is  wilful,  or  with  intent  to  deceive.  It  is  sufficient  if  the 
non-disclosure  is  constructively  fraudulent.  And  the  preponderance  of 
authority  establishes  such  fraud  from  the  mere  failure  to  disclose  ma- 
terial facts.'"  The  authorities  cited  for  this  statement,  and  especially 
for  the  clause  which  we  have  italicized,  do  not  support  it.  In  nearly 
every  case,  there  was  abundant  evidence  of  an  actual  fraud;  in  some 
cases  there  was  express  misrepresentation.  Several  cases  involved  the 
liability  of  sureties  for  agents,  whose  employers  knew  the)  were  de- 
faulters when  bonds  for  faithful  conduct  were  called  for;  and  yet  these 
employers  deliberately  withheld  this  knowledge  from  the  sureties.  In 
such  cases,  there  is  evidence  of  intentional  deceit  by  a  false  representa- 
tion that  the  employee  is  honest  and  worthy  of  confidence.  In  other 
words,  there  is  evidence  of  actual  fraud  (See  Lord  Blackburn's  opin- 
ion in  Lee  v.  Jones1 ).  The  harm  possible  from  the  inaccuracy  of  the 
author's  statement  is  minimized  by  his  frank  citation  of  authorities 
which,  he  admits,  are  opposed  to  it. 

In  the  main,  however,  the  author's  views  appear  to  be  sound,  and 
his  statements  of  doctrine  well  supported  by  leading  cases;  some 
topics  are  presented  in  an  admirable  manner.  We  have  in  mind 
especially  that  of  "notice  to  guarantor  of  acceptance  of  the  guar- 
anty." The  author's  analysis  ot  the  federal  cases  on  this  subject 
shows  a  careful  study  of  the  decisions,  and  strong  grasp  of  the  prin- 
ciples upon  which  such  decisions  should  be  based. 

While  the  work  is  not  an  ideal  one  lor  the  law  student,  it  is  better 
adapted  to  his  needs  than  any  other  publication  with  which  we  are 
familiar. 

Insurance  and  Crime.  By  Alexander  Colin  Campbell  New 
York  and  London:    G.  P.  Putnam's  Sons.      1902.      pp.  xiv,  404. 

In  calling  attention  to  the  defects  and  abuses  which  co-exist  with 
many  sound  and  beneficent  principles  in  our  system  of  insurance,  Mr. 
Campbell  treats  a  subject  which  has  hitherto  been  comparatively  neg- 
lected. Economic  writers  have  long  employed  their  energies  in  the 
discussion  of  many  unjust  burdens  which  honest  and  well-behaved 
people  are  obliged  to  endure,  because  of  the  misdeeds  and  dishonesty 
of  others.  Taxes  and  the  credit  svstem  have  been  fruitful  sources  of 
indignant  protests  and  innumerable  suggestions  from  such  writers  for 
centuries.  In  the  meantime,  the  great  system  of  protection,  which 
we  call  insurance,  has  grown  up,  and  with  it  certain  attendant  evils, 
which  hamper  its  usefulness  and  throw  unnecessary  and  unjust  bur- 
dens upon  honest  people  who  are  obliged  to  take  advantage  of  the 
guaranty  of  indemnity  which  it  affords.  It  is  the  object  of  the  author 
to  present  a  study  of  the  true  nature  of  insurance,  to  point  out  the 
baleful  influences  and  practices  which  grew  out  of  the  present 
methods,  and  to  suggest  some  remedies  to  correct  these  evils.  Many 
of  the  facts  and  illustrations  presented  by  Mr.  Campbell  are  matters 
of  common  knowledge,  but  perhaps  the  application  of  the  effect  of 
the  conditions  outlined  on  the  welfare  of  every  individual  has  never 
before  been  so  clearly  demonstrated.  The  common  error  is  to  sup- 
pose that  the  insurance  companies  are  the  ones  solely  interested  from 

J(i864)  17  C.  B.  N.  S.  482. 
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a  financial  point  of  view.  They  pay  out  the  "  losses  "  directly,  it  is 
true,  but  the  average  person  does  not  pause  to  consider  that  they 
collect  it  all  back  again  from  their  customers  in  increased  premiums, 
and  hence  the  financial  interest  of  every  patron  of  insurance  in  the 
suppression  of  all  practices  whereby  the  total  amount  of  loss  is 
increased.  The  above  summarizes  one  of  Mr.  Campbell's  strong 
arguments  for  popular  attention  to  his  subject. 

Mr.  Campbell  presents  his  ideas  as  to  the  true  nature  of  insurance 
in  a  very  able  and  intelligible  manner,  and  pleads  that  insurance  be 
limited  to  its  original  purpose  of  reimbursement  or  indemnity,  and 
that  the  possibility  of  speculation  or  traffic  in  it  be  eliminated.  After 
devoting  Chapter  2  to  an  interesting,  but  brief  survey  of  the  history 
of  insurance,  the  author  proceeds  to  discuss  the  various  forms  which 
it  has  taken. 

Mr.  Campbell  quotes  an  opinion  of  the  Fire  Marshal  of  Boston, 
to  the  effect  that  only  i  per  cent,  of  the  fires  in  the  United  States  are 
inevitable,  whereas  65  to  70  per  cent,  are  the  result  of  care- 
lessness and  indifference  as  to  the  safety  of  the  property,  and  30  per 
cent,  are  attributable  to  crime,  largely  the  work  of  "firebugs,"  who 
burn  property  in  order  to  obtain  more  than  its  value  in  insurance. 
The  author  suggests  as  a  step  in  the  right  direction  that  over-valuation 
be  more  seriously  investigated,  and  that  the  system  of  making  the 
compensation  of  agents  depend  upon  the  amount  of  insurance  they 
write  be  changed. 

In  the  author's  opinion  one  of  the  chief  dangers  incident  to  life 
insurance  to-day  is  the  tendency  of  reputable  companies  to  pay  a 
claim  without  a  thorough  investigation,  provided  the  usual  formal 
proofs  of  loss  are  furnished.  This  willingness  to  act  promptly  serves 
as  a  good  advertisement;  but  the  author  contends  that  it  opens  wide 
the  door  for  fraud  on  the  company,  and  encourages  traffic  in  human 
lives.  He  describes  some  of  the  more  notorious  criminals  who  have 
gained  a  livelihood  by  murder  of  persons  insured  for  their  benefit, 
including  the  arch-fiend  Holmes,  the  most  cunning  of  his  kind.  The 
dangers  incident  to  insurance  of  the  lives  of  children  are  also  set  forth 
in  detail. 

Under  the  title  of  "Company  Frauds"  Mr.  Campbell  describes 
the  methods  and  results  of  "fake"  insurance  companies,  and  warns 
the  public  against  being  over-credulous  of  the  claims  of  "Friendly 
Aid  Societies"  and  various  forms  of  purely  benevolent  insurance  asso- 
ciations, as  being  less  sound  in  principle  and  more  likely  to  be  the 
means  of  securing  enormous  salaries  to  their  "disinterested"  pro- 
moters, instead  of  cheap  premiums  and  security  to  the  members,  than 
the  recognized  profit-making  companies.  Mr.  Campbell  emphatically 
denies  that  he  is  opposed  to  insurance  as  an  institution,  but  says  he 
only  aims  to  arouse  public  interest  to  such  a  degree  that  reforms  may 
be  suggested  and  effected  to  the  public  good.  He  believes  that  a 
careful  consideration  of  insurance  methods,  and  a  patronage  of  only 
such  companies  as  introduce  features  best  adapted  to  remedy  the 
existing  state  of  affairs,  will  produce  good  results,  and  that  statutes 
may  then  give  the  sanction  of  law  to  that  which  experience  has 
proved  to  be  wise  and  beneficial.  Taking  it  all  together,  this  book 
should  serve  its  purpose,  which  is  not  that  of  a  legal  treatise,  but  a 
monograph  designed  to  reach  the  "man  in  the  street." 
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NOVEL  PARTITION  PROCEDURE. 

Before  entering  on  our  discussion  of  the  theme  of  this 
paper  it  may  be  well  to  consider  the  historical  side  of  com- 
pulsory partitions  of  property.  The  Roman  law  made 
ample  provision  for  the  compulsory  partition  of  what 
common  lawyers  call  "  real  "  and  "  personal "  property,  and 
it  was  there  laid  down,  "  in  communione  vel  societate  nemo 
potest  invitus  detineri."  In  the  primitive  stage  of  English 
law  this  "  communio,"  between  female  inheritors  at  least,  was 
easily  dissolved  in  a  judicial  proceeding,1  which  was,  with- 
out doubt,  copied  from  the  Roman  "judicium  familuz 
herciscundce."* 

The  Anglican  law  of  feuds  was  distinctly  opposed  to 
the  principle  of  divisibility  of  estates  in  lands,  and  the  law 
of  primogeniture  generally  obviated  the  necessity  of  sub- 
division except  in  the  case  of  an  inheritance  of  a  fee  by 
females.  However,  before  the  reign  of  King  Henry  VIII 
the  English  law  recognized  to  some  extent  a  distinction  be- 
tween co-ownership  created  bv  inheritance  and  co-owner- 
ship created  by  the  act  of  a  feoffor.  The  former,  in  ana- 
logy to  the  Roman  law,  was  divisible  by  compulsion;  the 
latter,  indivisible.3  This  distinction  was  felt  to  be  a  hard- 
ship at  the  dissolution  of  feudalism. 

The  present  English  law  of  compulsory  partition  is 
generally  attributed  to  the  reformatory  statute  enacted  in 

1  Bracton  f.  71  b,  cap.  33. 

3  Hunter,  Roman  Law  114;  Giiterbock  132. 

3  Bracton  f.  71  b;  2  Pol.  &  Mait.  Eng.  Law  244.  note. 
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the  legally  brilliant  reign  of  King  Henry  VIII.1  This 
statute  extended  to  joint  tenants,  as  well  as  to  tenants  in 
common.  Subsequently,  and  in  the  reign  of  Elizabeth, 
chancery  assumed  a  like  jurisdiction  of  making  compulsory 
partition  through  commissioners  of  its  own.3  This  juris- 
diction once  assumed  became  to  some  extent  concurrent.3 
Such,  in  brief,  is  an  outline  of  the  growth  of  compulsory 
partition  in  the  law  of  England. 

The  law  of  compulsory  partition  in  our  own  ancient 
commonwealth  of  New  York  is  not  primarily  due  to  the 
re-enactment  of  the  statute  of  Henry  VIII  by  the  State 
Legislature  in  1788,  as  Chancellor  Kent  intimates  rather 
than  states  in  his  Commentaries.4  Partition  acts  of  special 
import  had  been  enacted  here  by  our  local  assembly  as 
early  as  1708. B  Independently  of  these  acts,  the  jurisdic- 
tion to  make  compulsory  partition  seems  to  have  been 
recognized  even  in  1708. 8  It  is  unquestionable,  therefore, 
that  the  English  statutes  of  Henry  VIII  were  regarded  as 
part  of  the  common  law  of  New  York;1  and  this  fact 
would  account  for  their  re-enactment  in  Jones  &  Varick's 
revision  of  1788  ;8  for  those  eminent  lawyers  were  limited 
to  the  revision  of  such  English  statutes  as  extended  here 
prior  to  our  independence  of  the  Crown.  Quite  outside  of 
the  legislation  mentioned,  there  was  a  custom  in  the  early 
days  in  this  colony  of  making  partition,  or  severing  ten- 
ancies, by  agreement  and  entry.9  This  custom  was  rati- 
fied by  an  act  of  the  Assembly.10  It  was  good,  however, 
at  common  law.11 

1 31  Hen.  8,  c.  1  as  amended  by  32  Hen.  8,  c.  32. 

2  1  Spence  Eq.  Jurisdic.  653;  Croghan  v.  Livingston  (1858)  17  N.  Y. 
218. 

3  Hargrave's  note,  Co.  on  Litt.  169  a.  cf  Faublanque  Eq.  18,  et  vide 
infra. 

4  4  Com.  364. 

6  1  N.  Y.  Col.  Laws  633,  882,  1006;  3  id.  1 107;  4  id.  584,  1036.  1  New 
Revised  Laws  of  1813,  p.  507  note — cf  these  acts  with  the  English  acts  8 
and  9  Wm.  Ill  c.  31  and  3  &  4  Anne  c.  18. 

6  See  1  N.  Y.  Col.  Laws  at  p.  634;  Wood  v.  Clute  (1843)  1  Sandf. 
Ch.  199. 

7  Smith  v.  Smith  (1843)  IO  Paige  470.        82  J.  &  V.  185. 

9  Van  Schaack's  N.  Y.  Laws  408;  Jackson  v.  Harder  (1809)  4  Johns. 
202,  212;  Wood  v.  Fleet  (1867)  36  N.  Y.  499. 

10 4  N.  Y.  Col.  Laws  591.        "  Hewlett  v.  Wood  (1875)  62  N.  Y.  75- 
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After  the  establishment  of  our  State  government  and 
the  re-enactment  of  the  English  Act  of  Henry  VIII,  com- 
pulsory partition  of  lands  continued  to  be  effected  in  two 
ways  :  at  law  under  the  statute,  and  by  bill  in  equity.  The 
statute  was  from  time  to  time  amended  and  re-enacted,1  and 
finally,  in  1830,  it  was  drastically  revised  in  that  epoch- 
making  revision— the  Revised  Statutes.8  The  Revised 
Statutes  recognized  both  the  legal  and  the  equitable  juris- 
dictions,3 and  simply  regulated  and  reformed  their  several 
procedures.  From  1801  until  1849  the  initial  procedure  at 
law  was  by  petition,4  and  in  equity  by  bill.'  The  Consti- 
tution of  1846  consolidated,  or  fused,  the  Supreme  Court 
and  the  Court  of  Chancery,'  and  in  1849  tne  Code  of  Pro- 
cedure first  attempted  to  make  an  action  the  substitute  for 
procedure  by  petition.7  Thereafter  actions  for  compulsory 
partition  became  common,  although  procedure  by  petition 
was  not  expressly  abolished  until  1880,8  when  the  substance 
of  the  Revised  Statutes  and  supplemental  legislation  was 
re-enacted,  with  some  changes,  in  the  present  Code  of  Civil 
Procedure.9 

The  jurisdiction  at  law,  subsequently  to  1788  and 
prior  to  1830,  was  virtually  on  the  re-enacted  statute  of 
Henry  VIII.  The  proceeding  was  a  real  action,  and  the 
only  issue  tryable  was,  whether  or  not  there  was  a  tenancy 
in  common,  or  a  joint  tenancy,  of  the  lands  in  controversy. 
The  general  issue  was  therefore  direct,  simple  and  suffi- 
cient. It  was  "  non  in  simul  tenuerant."10  Without  enter- 
ing into  the  long  controversy  as  to  whether  the  equitable 
jurisdiction  in  New  York  over  partition  was  original,  con- 
current or  supplementary,  it  will  suffice  for  our  present 
purposes  to  point  out  that,  in  the  State  of  New  York,  it 
soon  became  referable   wholly  to  statute.11      But  before 

I  1  K.  &  R.  542  ;  1  R.  L.  507.         2  2  R.  S.  315-332. 

5  2  R.  S.  317,  sec.  1  ;  2  R.  S.  329,  sec.  79. 

*  1  K.  &  R.  542  ;  1  R.  L.  507 ;  2  R.  S.  317. 

8  Hewlett  v.  Wood  (1875)  62  N.  Y.  75,  76  ;  2  R.  S.  329,  sec.  79. 

6  Art.  VI.         7  Sec.  448  Old  Code;  Hewlett  v.  Wood,  supra. 

8  C.  245  Laws  of  1880;  Hewlett  v.   Wood,  supra.     Croghan  v.    Liv- 
ingston (1858)  17  N.  Y.  218,  225.        9  Sees.  1 532-1 595. 
10  Booth,  Real  Actions  (N.  Y.  Edition  of  1809)  p.  246. 

II  Wood  v.  Clute  (1843)    J   Sandf.  Ch.  199;  Postley  v.  Kain  (1847)  4 
Sandf.  Ch.  508 ;  Larkin  v.  Main  (1830)  2  Paige  27  ;  2  R.  S.  329  sec.  79. 
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1830,  and  even  subsequently,  if  a  question  of  legal  title 
arose  in  equity  it  generally  defeated  the  partition.1 

Neither  the  fusion  of  legal  and  equitable  jurisdictions 
nor  the  old  code  made  much  change  in  the  rule,  that  legal 
titles  were  not  tryable  in  partition  proceedings.  Indeed, 
prior  to  1880,  and  the  enactment  of  Part  II  of  the  Code  of 
Civil  Procedure,  it  was  well  settled  that  questions  of  legal 
title  could  not  be  tried  in  actions,  for  partition.  The  plain- 
tiff and  the  defendants  must  be  seised,  or  possessed,  of  the 
lands  described  in  the  complaint  in  partition,  and  a  question 
on  the  legal  title  defeated  the  action.2  With  this  retrospect 
we  may  turn  to  the  theme  of  this  paper. 

Part  II  of  the  Code  of  Civil  Procedure  made  radical 
changes  in  the  former  scope  of  partition  actions.  An  heir 
at  law  might  bring  partition,  notwithstanding  a  devise  to 
another  of  the  lands  of  his  ancestor,  and  in  such  partition 
test  the  validity  of  the  devise  by  simply  alleging  that  the 
devise  was  void.3  The  title  of  the  plaintiff  might  be  put 
in  issue  in  any  answer  to  a  complaint  in  partition,  and  de- 
fendants might  even  try  title  inter  sese.4 

Since  the  Revised  Statutes,  and  a  fortiori  since  the  adop- 
tion of  Part  II  of  the  Code  of  Civil  Procedure,  partition 
actions,  although  regarded  primarily  as  on  the  equity  side 
of  the  court,6  are  referable  wholly  to  the  statute,  and  not  to 
the  common  law  or  the  equitable  jurisdictions.6  The  right 
of  trial  by  jury  of  certain  issues  arising  in  the  action  of  par- 
tition was,  however,  a  fundamental  or  common-law  right 
and  guaranteed  by  all  the  constitutions  of  government. 
Thus  it  could  not  be  taken  away.  Consequently,  on  the 
present  composite  action  we  necessarily  find  grafted  a 
common-law  jurisdictional  provision  for  a  trial  by  jury.  If 
the  issue  was,  originally,  in  any  form  tryable  only  by  jury, 
it  continues  so  tryable.     The  present  statute   makes   pro- 

1  Phelps  v.  Green  (1818)  3  Johns.  Ch.  302  ;  4  Kent  Com.  364. 

2  Florence  v.  Hopkins  ( 1 87 1 )  46  N.  Y.  182  ;  Van  Schuyver  v.  Mulford 
(1875)  59  N.  Y.  426  ;  Culver  v.  Rhodes  (1882)  87  N.  Y.  348,  350 ;  Weston  v. 
Stoddard  (1893)  137  N.  Y.  119,  123. 

3  Sec.  1 537  Code  Civ.  Pro.         *  Sec.  1 543  Code  Civ.  Pro. 

5  Southack  v.  Central  Trust  Co.  (1 901)  62  App.  Div.  260. 

6  Wood  v  .  Clute,  supra:  Postley  v.  Kain,  supra;  Larkin  v.  Main, 
supra;  Hewlett  v.  Wood,  supra;  Miller  v.  Struppman  (1878)  6  Abb.  N.  C. 
343- 
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vision  for  such  trial  in  all  partition  actions.1  Although 
the  modern  partition  action  is  regarded  as  of  an  equitable 
nature,  the  verdict  of  a  jury  in  such  action  is  no  longer  one 
on  a  feigned  issue  and  cannot  be  disregarded  by  the  court, 
as  if  it  were  one  in  equity.8 

As  the  issues  of  fact  in  the  reformed  action  of  partition  are 
very  complex,  oftentimes,  under  the  new  procedure,  the 
court  may  order  them  stated  for  trial;3  or,  in  some  cases, 
it  would  seem,  may  sever  the  action.4  If  a  complaint  in 
partition,  for  instance,  alleges  the  invalidity  of  a  devise, 
and  a  defendant  taking  issue  on  this  allegation  sets  up  also 
an  affirmative  defense  of  title  in  himself  by  adverse  posses- 
sion, as  he  may  now  do,5  such  a  course  would  seem  proper ; 
for  otherwise  the  trial  o(  the  case  would  be  too  complicated 
and  its  duration  interminable.  Trying  so  many  issues  of  a 
grave  nature  in  one  action  and  at  one  time  would  also  com- 
plicate, rather  than  simplify,  procedure  under  the  Code  of 
Practice,  as  well  as  tend  to  unsettle  titles  to  estates  in 
lands. 

It  wassometimesince  well  understood,  that  in  at  least  one 
case — that  of  an  heir  at  law— a  disseisee,  or  person  out  of 
possession,  may  bring  partition  under  the  Code  of  Civil 
Procedure.8  It  is  now,  contrary  to  what  was  generally  be- 
lieved by  the  profession,7  also  held  that  disseisors  in  pos- 
session may  be  made  defendants  in  all  cases  where  a 
partition  is  sought  by  a  person  claiming  the  right  as 
a  tenant  in  common  or  a  joint  tenant.8  Thus  the  allega- 
tion of  seisin  in  plaintiff,  so  long  held  to  be  essential  to  a 
complaint  in  partition,9  is  no  longer  necessary.10     A  parti- 

1  Sec.  1 544,  Code  Civ.  Pro. 

3  Jones  v.  Jones  (1890)  120  N.  Y.  589  ;  Bowen  v.  Sweeney  (1894)  143 
N.  Y.  349.        3  Sec.  970  Code  Civ.  Pro. 

4  Cassidy  v.  Wallace  (1881)  61  How.  Pr.  240. 

6  Satterlee  v.  Kobbe,  (1903)  173  N.  Y.  91. 

8 Sec.  1537,  Code  of  Civil  Procedure;  Weston  v.  Stoddard  (1893)  137 
N.  Y.  119. 

7  Kurtz  v.  Wiechman  (1902)  75  App.  Div.  26;  Damron  v.  Campion 
(1898)  24  Misc.  234.        8  Satterlee  v.  Kobbe  (1903)  173  N.  Y.  91. 

9  Van  Schuyver  v.  Mulford  (1875)  59  N.  Y.  426. 

10  Drake  v.  Drake  (1901)  61  App.  Div.  1.  Wainmans/.  Hampton  (1888) 
no  N.  Y.  429,  433;  Weston  v.  Stoddard  (1893)  137  N.  Y.  119;  Satterlee  v. 
Kobbe  (1903)  173  N.  Y.  91. 
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tion  may  now  involve  issues  once  tryable  in  ejectment 
only. 

Not  only  may  a  disseisee  now  bring  partition  and  test  the 
defense  of  a  title  by  adverse  possession  in  such  an  action, 
but  reversioners  and  remaindermen  out  of  possession  may 
bring  partition  against  a  life  tenant,  and  with  the  latter's 
consent  the  lands  may  be  sold  at  judicial  sale.1  In  like 
manner  tenant  for  life,  or  years  even,  ma}'  bring  partition 
against  his  co  tenants  and  join  remaindermen  and  reversion- 
ers and  without  their  consent  have  the  fee  sold  at  judicial 
sale,  free  of  all  contingent  remainders  and  interests.2  Thus 
successive  estates,  and  not  estates  held  "  simui"  or  together, 
by  the  same  tenancy,  have  now  become  the  subject  of  com- 
pulsory partition  proceedings.  This  is  a  great  innovation 
upon  all  old  conceptions  of  the  proper  scope  of  compulsory 
partition  proceedings.  Under  the  ancient  statute  (31  Hen. 
VIII.),  the  original  of  all  compulsory  partition  acts,  only 
those  seised  of  estates  of  inheritance  could  have  partition 
inter  se.  But,  in  the  following  year,  the  right  was  extended 
to  those  seised  of  estates  for  life,  or  possessed  of  estates  for 
years.  There  the  legislation  stopped  for  centuries.  Re- 
maindermen or  reversioners,  or  those  disseised,  then  never 
dreamed  of  a  proceeding  in  partition,3  while  tenants  for 
life  never  conceived  of  a  partition  in  which  a  forced  judicial 
sale  might  be  had,  cutting  off  the  enjoyment  of  successive 
estates  in  remainder  or  reversion,  contrary  to  all  settle- 
ments, and  substituting  therefor  in  prcesenti  a  share  of  a  fund 
in  court. 

This  brings  us  to  the  consideration  of  that  novel  and  extra- 
ordinary judicial  remedy,  a  judicial  sale  which  is  not  an 
execution,  butan  expedient  to  resettle  estates  in  land.  In  the 
minds  of  older  generations  of  statesmen  and  lawyers  land 
was  only  to  a  limited  extent  "  property."  It  was  primarily 
regarded  as  the  seat  and  the  source  of  family  life,  the  per- 
petuation, well-being  and  permanence  of  which  were  essen- 
tial to  a  justly  ordered  and  conservative  State.  Forced 
judicial  sales  ot  land  were  then  regarded  with  horror.     To 

1  Sec.  1 533  Code  Civ.  Pro. 

2Secs.  1532,  1538  Code  Civ.  Pro.  Jenkins  v.  Fahey  (1878)  73  N.  Y. 
355- 

'Sullivan  v  Sullivan  (1876)  66  N.  Y.  37. 
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some  extent  this  sentiment  survives  in  those  States  where 
"  Homesteads  "  are  exempt  from  execution.  In  at  least  one 
State  this  exemption  was  extended  to  places  of  business, 
and  even  this  extraordinary  exemption  has  not  injured  the 
temporal  prosperity  of  the  State  in  question.  To  those  who 
regard  the  permanence  and  the  security  of  the  families  ol 
a  State  as  paramount  to  mere  mercantile  considerations, 
forced  judicial  sales  of  the  home  remain  abhorrent.  This 
subject  in  all  its  aspects  certainly  receives  too  little  consid- 
eration at  the  present  time.  Forced  judicial  sales  in  so-called 
partition  proceedings  are  inconsistent  with  the  sentiment 
denoted,  even  if  they  are  not  inconsistent  with  vested  rights 
of  property. 

A  judicial  power  to  order  lands  sold  without  the  consent 
of  those  solvent  owners  having  estates  in  possession  or  re- 
mainder is  a  tremendous  power,  and  certainly  should  be 
circumscribed  by  every  saleguard  known  to  constitutional 
experience.  The  original  partition  acts  never  contemplated 
a  sale  in  any  partition  proceeding.  In  England  the  parti- 
tion statute  still  only  provides  for  a  forced  sale  of  part  of 
the  lands  to  defray  costs;1  and  an  actual  partition  of  the 
remainder  is  always  contemplated  in  that  case. 

In  America,  on  the  other  hand,  a  forced  sale  of  land  -is 
treated  as  an  ordinary,  not  an  extraordinary,  proceeding  in 
partition  actions.  Yet  a  court  has  no  inherent  power  to 
decree  a  sale  of  land.  It  is  a  power  conferred  by  statute 
only,  and,  like  all  statutory  powers,  should  be  most  strictly 
construed.  If  the  parties  to  a  partition  action  conspire  to 
effect  a  sale,  the  court,  at  least,  should  have  its  eyes  open, 
even  if  all  the  parties  consent. 

In  the  Province  of  New  York  an  act  of  the  Assembly 
passed  in  1762  provided  for  a  sale  of  a  small  part  of  the 
lands,  sought  to  be  partitioned,  to  defray  the  expense  of 
actually  partitioning  the  residue  of  the  lands.8  After  the 
establishment  of  the  State  government  the  legislature  re- 
enacted  alike  provision,  and  then  first  provided  that,  in  case 
an  actual  partition  of  houses  and  lots  could  not  be  made 
"  without  great  prejudice,"  the  court  might  order  a  sale.3 
This  was  the  entering  wedge  in  the  modern  practice  of 

1  31  &  32  Vict.  c.  40.        2  Chap.  1171  Van  Schaack's  N.  Y.  Laws. 
s2  J„&V.  207. 
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judicial  sales  in  partition  actions.  Yet,  as  the  act  of  Henry 
VIII  was  at  the  same  time  re-enacted,1  it  is  highly  probable 
that  no  forced  sale  of  agricultural  or  unimproved  lands  in 
partition  proceedings  was  then  ever  contemplated,  except 
of  that  small  part  necessary  to  defray  the  costs  of  partition- 
ing the  residue.2  When  the  property  was  urban  or  im- 
proved property,  a  sale  was  intended  to  take  place  only  in 
the  event  that  a  partition  could  not  be  made  '  without  great 
prejudiced  These  acts  have  been  from  time  to  time  re- 
enacted,  but  always  with  the  same  reservation — that  no  Sale 
should  be  made  unless  actual  partition  would  occasion 
great  prejudice  to  the  owners.4 

Notwithstanding  this  fundamental  limitation  upon  the 
judicial  power  to  decree  a  compulsory  sale  in  partition 
actions,  an  examination  of  the  records  in  partition  cases  will 
often  disclose  a  careless  or  a  perfunctory  investigation  of 
the  jurisdictional  question.  In  several  cases  examined  the 
finding  was  wholly  unsupported  by  proper  evidence;  yet  a 
decree  of  sale  had  passed,  and  the  parties  to  the  action  were 
undoubtedly  bound.  So  frequent  have  sales  in  partition 
actions  become  that  it  has  even  been  said  by  the  highest 
authority  that  the  power  to  decree  a  sale  or  an  actual  par- 
tition is  discretionary.5  But  as  such  a  decree  is  open  to 
examination  on  appeal  for  error  in  decreeing  a  sale  instead 
of  a  partition,6  it  is  difficult  to  comprehend  how  it  can  be 
held  discretionary,  as  the  power  to  order  a  sale  is  wholly 
dependent  upon  proof  that  great  prejudice  to  owners  will 
be  incurred  by  an  actual  partition. 

It  has  also  become  the  practice,  that  evidence  of  the 
values  of  the  whole  tract  and  of  the  aggregate  of  the  sub- 
divided parts  is  taken  as  sufficient  proof  of  that  great  prej- 
udice to  owners  within  the  statute,  whenever  a  probable 
sale  of  the  parts  is  shown  as  likely  to  be  less  productive 
than  a  probable  sale  of  the  whole,  or  when  the  value  of 
the   whole   is  shown  to  be   more  than   the  value  of    the 

1  2  J.  &  V.  185.        2  Clason  v.  Clason  (1837)  6  Paige  546. 

3  1  J.  &  V.  201,  207. 

*  1  K.  &  R.  542,  544;  1  R.  L.  507,  510;  2  R.  S.  317;  Sec.  1532  Code 
Civ.  Pro. 

8  Scott  v.  Guernsey  (1871)  48  N.  Y.  106;  Brooks  v.  Davy  (1888)  109 
N.  Y.495- 

6Blakeley  v.  Calder  (1857)  15  N.  Y.  617,  622  ;  Howell  v.  Mills  (1874)  56 
N.  Y.  226  ;  Jordan  v.  Van  Epps  (i88ij  85  N.  Y.  427,  436. 
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aggregated  and  proposed  subdivisions.1  Yet  it  is  doubtful 
whether  such  speculative  evidence  was  in  the  mind  of  the 
framers  of  the  partition  acts  when  they  provided  that  a 
sale  should  be  had  in  partition  cases  only  in  the  event  that 
actual  partition  would  occasion  great  prejudice  to  owners. 
The  draughtsmen  probably  had  in  mind  some  physical 
defects  in  the  lands  which  would  prevent  a  fair  division, 
or  that  the  tolls  of  a  particular  mill  could  not  be  alternately 
allotted,  or  that  the  chambers  of  a  particular  house  were 
insufficient  for  all  the  tenants  in  common.  Such  were 
the  factors,  then,  of  difficulty  and  prejudice  in  partition 
proceedings,  and  to  them  the  acts  referred  and  not  to  mere 
comparative  values  in  case  of  a  sale  or  a  partition. 

That  an  unnecessary  judicial  sale  in  a  partition  action 
may  be  a  means  of  working  an  injury  to  co-owners,  may  be 
perceived  from  an  illustration.  A  farmer  seised  of  a  home- 
stead farm  and  little  else  dies  intestate,  leaving  a  widow  and 
children  surviving,  some  of  whom  are  minors.  The  farm 
has  furnished  for  generations  an  adequate  maintenance  for 
successive  families.  Formerly  the  wife's  dower  would 
have  been  set-off,'  and  the  estate  and  family  kept  to- 
gether, and  the  latter  educated  and  maintained  from  the 
farm,  until  the  dower  estate  terminated,  or  tenants  in  com- 
mon were  of  an  age  to  convey  their  interests  by  ordinary 
deed  of  conveyance.  Now  that  the  widow  has  become  by 
statute,  not  only  a  proper,  but  a  necessary,  party  to  a  par- 
tition,3 and  provision  is  made  for  a  sale  of  her  title  of 
dower  in  the  partition  action,4  a  sale  has  become  a  matter 
of  course.  In  fact,  all  things  now  point  to  a  sale  in  a  partition 
action,  and  even  infant  tenants  in  common  may  again  bring 
partition,5  contrary  to  the  former  practice.8  What  is  the 
result  of  the  practice  of  selling  farms  on  the  case  in  point? 
The  farm  is  either  sacrificed  at  the  judicial  sale  or  the  pro- 
ceeds are  most  likely  lost  or  wasted  by  those  uninitiated 
in  the  secrets  of  a  wise  investment  of  money.  The  adult 
children  take  their  several  shares  and  drift  away.     The 

1  Clason  v.  Clason  (1837)  6  Paige  541  ;  aff'd  18  Wend.  369. 

'  She  was  not  a  proper  party  to  a  partition  proceeding.  Bradshaw  v. 
Callaghan  (1809)  5  Johns.  80;  Rosekrans  v.  Rosekrans  (1873)  7  Lans.  486. 

*2  R.S.  318  sec.  6  ;  Sees.  1538,  1570  Code  Civ.  Pro.  Letson  v.  Evans 
( 1900)  33  Misc.  437. 

4  Sees.  1567,  1568,  Code  Civ.  Pro. 

5  Sees.  1534-6,  Code  Civ.  Pro.,  founded  on  Chap.  277,  Laws  of  1852. 
*  Postley  v.  Kain  (1847)  4  Sandf.  Ch.  508. 
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home  is  broken  up,  and  the  widow  and  the  iniants,  deprived 
of  their  abode,  have  recourse  to  the  precarious  pursuits  of 
a  town.  In  such  cases,  it  may  be  affirmed  that  easy  judicial 
sales  in  partition  proceedings  usually  produce  bad  economic 
results.  Had  the  old  rule,  that  a  farm  was  always  deemed 
capable  of  partition  without  great  prejudice,  prevailed  in 
our  particular  case  for  illustration,  or  had  the  speculative 
evidence  of  comparative  valuations  to  show  great  prejudice 
been  rejected,  it  may  well  be  thought  that  the  result  would 
have  harmonized  better  with  sound  economic  principles 
of  government.  Many  other  such  illustrations  will  no 
doubt  occur  to  those  who  have  an  extended  professional 
experience  in  sales  in  partition  actions. 

How  far  the  modern  practice  of  judicial  sales  in  most 
partition  actions  may  be  influenced  by  that  anomalous  class 
of  so-called  partition  actions  where  it  is  alleged  in  the  com- 
plaint that  the  premises  are  incapable  of  partition,1  may, 
perhaps,  be  difficult  to  ascertain.  But  certainly  partition 
actions,  in  which  it  is  asked  by  the  plaintiff  that  a  partition 
be  not  decreed,  stand  in  need  of  reform.  The  sales  in  such 
cases  should  be  relegated  to  a  class  of  actions  designed  ex- 
pressly to  bring  about  judicial  sales  in  anomalous  cases,  and 
not  masquerade  as  sales  in  "actions  for  partition,''  as  they 
now  do. 

Enough  has  been  said  to  show  that  the  modern  partition 
action  has  a  vastly  wider  range  than  formerly.2  Now,  that 
defendants  may  try  a  title  by  adverse  possession,  and  the 
plaintiff  may  try  the  invalidity  of  a  devise  in  the  same 
action,  it  must  be  also  obvious  that  the  once  harmless  action 
of  partition  offers  great  opportunities  for  protracted  and  in- 
volved litigation.  Whether  the  legislation  which  tolerates 
such  conditions  is  altogether  wise  economically  and  con- 
sistent with  the  security  which  a  title  to  landed  property 
ought  always  to  afford  in  a  rich  and  conservative  State,  is 
another  question.  Certainly  the  legislation  denoted  has 
gone  about  as  far  as  possible  in  the  direction  of  partibility 
of  estates  and  compulsory  sales. 

Robert  Ludlow  Fowler. 

'See  Smith  v.  Smith  (1843)  IO  Paige  470;  Townsend  v.  Bogert 
(1891)  126  N. Y.  370. 

'Weston  v.  Stoddard  ( 1 8 1 3)  137  N.  Y.  119,  126 ;  Biglow  v.  Biglow 
(1899)  39  App.  Div.  103,  106;  Satterlee  v.  Kobbe  (1903)  173  N.  Y.  91; 
Dresserz/.  Travis,  (1902)  39  Misc.  358. 
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THE  NORTHERN  SECURITIES  CASES. 

PART  III. 

THE   MINNESOTA   SUIT. 

53.  The  State  of  Minnesota  filed  a  complaint  in  a  State 
court  against  the  Northern  Securities  Company,  the  Great 
Northern  and  the  Northern  Pacific  Railway  Companies, 
and  James  J.  Hill  as  president  of  the  Securities  Company, 
and  individually. 

On  January  7,  1902,  Minnesota  prayed  leave  of  the  Supreme  Court  of 
the  United  States  to  file  an  original  bill  against  the  Securities  Company. 
The  Court  denied  the  motion  on  the  ground  that  the  Great  Northern,  and 
the  Northern  Pacific  were  not  made  parties,  and  it  held  that  the  defect  was 
not  curable  by  amendment  since  the  Great  Northern,  being  a  Minnesota 
corporation,  could  not  be  impleaded  by  the  State  in  a  suit  commenced  in  a 
Federal  court  (Minnesota  v.  Northern  Securities  Co.  (1902)  184  U.  S. 
199).  The  present  suit  having  been  properly  commenced  in  a  State  court, 
was  lawfully  removed  into  a  Federal  court,  so  the  Supreme  Court  will 
receive  by  this  channel  a  case  which  it  felt  obliged  to  reject  when  presented 
directly. 

This  suit,  like  the  others,  was  prompted  by  the  acquisi- 
tion by  the  Northern  Securities  Company  of  New  Jersey 
of  majority  interests  in  the  stocks  of  the  Great  Northern 
and  the  Northern  Pacific  Railways,  and  it  has  been  re- 
moved into  a  Federal  court  upon  proof  that  certain  de- 
fendants are  citizens  of  other  States.  A  cause  thus  removed 
is  determinable  by  the  State  law  unless  it  belongs  to  the 
class  of  cases  "  controlled  by  the  Constitution,  laws  and 
treaties  of  the  United  States,  or  by  the  general  principles 
of  commercial  and  mercantile  law,  or  of  general  jurispru- 
dence   of    national    or   universal    application."1      It    will 

Hartford  Insurance  Co.  v.  Chicago  &c.  Railway  (1899),  175  U.  S. 
100. 
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appear  that  this  suit  is  governed  to  a  great  extent  by  the 
broader  law,  and  much  of  this  law  has  been  already  out- 
lined in  discussing  the  other  suits. 

54.  The  bill  alleges  that  Minnesota,  as  the  owner  of 
public  lands  and  institutions,  and  its  citizens,  as  property- 
owners  and  business  men,  are  injured  by  the  stifling  of 
railroad  competition,  which  is  alleged  to  be  a  result  of  the 
transaction.  Reviewing  a  similar  allegation  in  the  Wash- 
ington suit  I  came  to  the  conclusion  that  it  did  not  disclose 
a  legal  injury,1  and  this  one  should  be  disregarded  for  the 
same  reason. 

If  Minnesota  has  a  cause  ot  action  it  arises  from  a  viola- 
tion of  the  following  statutes  recited  in  the  bill: 

"  No  railroad  corporation  or  the  lessees,  purchasers  or  managers  of 
any  railroad  corporation  shall  consolidate  the  stock,  property  or  franchises 
of  such  corporation  with,  or  lease  or  purchase  the  works  or  franchises  of, 
or  in  any  way  control  any  other  railroad  corporation  owning,  or  having 
under  its  control  a  parallel  or  competing  line.2 

"  No  railroad  corporation  shall  consolidate  with,  lease,  or  purchase,  or 
in  any  way  become  owner  of,  or  control  any  other  railroad  corporation,  or 
any  stock,  franchise,  or  rights  of  property  thereof,  which  owns  or  controls  a 
parallel  or  competing  line.3 

"Section  1.  Any  contract,  agreement,  arrangement,  or  conspiracy, 
or  any  combination  in  the  form  of  a  trust,  or  otherwise,  hereafter  entered 
into  which  is  in  restraint  of  trade  or  commerce  within  this  State,  or  in  re- 
straint of  trade  or  commerce  between  any  of  the  people  of  this  State  and 
any  of  the  people  of  any  other  State  or  country,  or  which  limits  or  tends  to 
limit  or  control  the  supply  of  any  article,  commodity  or  utility,  or  the 
articles  which  enter  into  the  manufacture  of  any  article  or  [of J  utility,  or 
which  regulates,  limits,  or  controls  or  raises  or  tends  to  regulate,  limit, 
control  or  raise  the  market  price  of  any  article,  commodity  or  utility,  or 
tends  to  limit  or  regulate  the  production  of  any  such  article,  commodity  or 
utility,  or  in  any  manner  destroys,  limits  or  interferes  with  open  and  free 
competition  in  either  the  production,  purchase  or  sale  of  any  commodity, 
article  or  utility  is  hereby  prohibited  and  declared  to  be  unlawful. 

"That  when  any  corporation  heretofore  or  hereafter  created,  organized 
or  existing  under  the  laws  of  this  State,  whether  general  or  special,  here- 
after unites  in  any  manner  with  any  other  corporation  wheresoever  created, 
or  with  any  individual,  whereby  such  corporation  surrenders  or  transfers, 
by  sale  or  otherwise,  in  whole  or  in  part,  its  franchises,  rights  or  privileges 
or  the  control  or  management  of  its  business  to  any  other  corporation  or 
individual,  or  whereby  the  business  management  or  control  of  the  business 

1  See  S.  51.        2  Gen.  Laws  of  Minn.  1874,  C.  29. 
3  Gen.  Laws  of  Minn.  1881,  C.  94. 
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of  such  corporation  is  limited,  changed  or  in  any  manner  affected,  and  the 
purpose  or  effect  of  such  union  or  combination  is  to  limit,  control  or  de- 
stroy competition  in  the  manufacture  or  sale  of  any  article  or  commodity, 
or  is  to  limit  or  control  the  production  of  any  article  or  commodity,  or  is 
to  control  or  fix  the  price  or  market  value  of  any  article  or  commodity, 
or  the  price  or  market  value  of  the  material  entering  into  the  pro- 
duction of  any  article  or  commodity,  or  in  case  the  purpose  or  effect  of 
such  union  or  combination  is  to  control  or  monopolize  in  any  manner  the 
trade  or  commerce,  or  any  part  thereof,  of  this  State,  or  of  the  several 
States,  such  union,  combination,  agreement,  arrangement  or  contract  is 
hereby  prohibited  and  declared  to  be  unlawful."  l 

Read  together,  these  sections  disclose  a  general  pro- 
hibition of  contracts,  conspiracies,  etc.,  in  restraint  of 
trade,  and  special  prohibitions  imposed  upon  corporations. 
The  bill  alleges  the  violation  of  both  general  and  special 
prohibitions,  but  I  think  the  charge  of  conspiracy  is  quite  as 
mistaken  in  this  as  in  the  United  States  suit.8  If  the  trans- 
action is  forbidden  by  the  prohibitions  in  respect  of  cor- 
porations, the  charge  of  conspiracy  is  superfluous.  If  it  is 
not  forbidden  it  is  lawful,  and  the  charge  fails. 

55.  The  question  is  whether  the  transaction  is  within 
the  purview  of  the  provisions  of  the  corporation  law  of 
Minnesota  contained  in  these  statutes. 

At  the  outset  of  the  inquiry  it  should  be  remarked  that 
while  the  corporation  now  called  the  Great  Northern  Rail- 
way company  appears  to  have  once  enjoyed  a  power  to 
consolidate  with  other  lines,  the  Supreme  Court  has  de- 
cided that,  so  far  as  this  power  was  unexecuted,  it  was 
merely  a  revocable  license,  revoked  in  fact  by  the  Act  of 
1874.3 

The  prohibitions  addressed  to  corporations  are,  broadly  : 
First,  a  railroad  corporation  shall  not  acquire  control  of  an- 
other which  owns  or  controls  a  parallel  or  competing  line  ; 
second,  a  railroad  corporation  shall  not  "consolidate" 
with  another  which  owns  or  controls  a  parallel  or  compet- 
ing line;  third,  no  corporation  whatever  shall  "unite" 
contrary  to  the  statute  with  any  other  corporation,  or  with 
any  individual. 

The  Great  Northern  has  not  gained  control  of  another 
corporation,  so  it  has  not  violated  the  first  prohibition. 

1  Gen.  Laws  of  Minn.  1899,  C.  359.         2  See  SS.  8-10. 

3  See  Pearsall  v.  Great  Northern  Railway  (1895),  161  U.  S.  646. 
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In  construing  the  second  and  third  prohibitions  it  seems 
the  word  "unite"  in  the  act  of  1899  should  be  given  a 
broader  meaning  than  the  word  "consolidate"  employed 
in  the  earlier  Acts.  Two  railroads  might  be  deemed 
"united"  within  the  meaning  of  the  Act  of  1899,  though 
not  "  consolidated,"  and  as  the  Great  Northern,  and  the 
Northern  Pacific,  if  not  "  united  "  are  certainly  not  "  con- 
solidated "  we  will  direct  our  attention  to  this  Act. 

The  important  question  is,  has  the  Great  Northern  united 
with  another  corporation  contrary  to  the  Act  of  1899?1  I* 
does  not  seem  material  in  this  relation  to  inquire  whether 
it  has  united  with  the  Securities  Company,  or  with  the 
Northern  Pacific,  or  with  each.  Suffice  to  say,  the 
defendants  will  not  strengthen  their  case  by  denying  that 
two  railroads  are  "united"  in  a  sense,  inasmuch  as  the 
Securities  Company  is  in  a  position  to  elect  the  directors 
of  each.2 

Admitting  that  there  is  a  union,  is  it  of  a  kind  forbidden 
by  the  statute?  The  condition  has  been  brought  about  by 
what  is  essentially  a  sale  of  property,3  and  Minnesota  seeks 
to  have  the  sale  set  aside.  In  order  to  annul  a  sale,  it  must 
appear  either  that  the  vendor  is  incompetent  to  sell,  or  the 
purchaser  to  buy,  and  we  must  determine  at  once  whether 
the  sale  of  Great  Northern  stock  to  the  Securities  Com- 
pany is,  in  theory  of  law,  to  be  attributed  to  the  railway 
corporation  itself,  and  not  to  the  individuals  who  figure  as 
the  vendors. 

56.  Pearsall  v.  Great  Northern  Railway  Co.4  sug- 
gests a  test  for  identifying  the  true  vendor.  The 
Northern  Pacific  was  in  the  hands  of  receivers  ap- 
pointed in  foreclosure  proceedings.  It  was  planned  that 
the  road  should  be  purchased  by  a  bondholders'  committee 
who  should,  thereupon,  organize  a  new  corporation,  subject 
to  prior  mortgages,  and  issue  $100,000,000  of  bonds  to  be 

1  It  is  not  necessary  to  lengthen  the  discussion  by  inquiring  whethei 
the  Northern  Pacific  could  prove  exemption  from  this  statute  on  the 
ground  that  it  is  merely  doing  business  in  Minnesota  as  a  foreign  corpora- 
tion, because  the  State  will  defeat  the  purposes  of  the  Securities  Company 
if  the  sale  of  Great  Northern  stock  be  invalidated. 

'SeeSs.  18,  21.        3SeeS.  8. 

* (1895)  161  U.S.  646. 
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guaranteed  by  the  Great  Northern,  and  the  same  amount  of 
stock,  half  of  which  was  to  be  transferred  to  the  share- 
holders of  the  Great  Northern,  or  to  a  trustee  for  their  use. 
The  corporations  were  then  to  make  a  traffic  agreement. 
The  Supreme  Court  intervened  at  the  suit  of  a  Great 
Northern  stockholder,  because  it  found  that  the  corpora- 
tion itself  would  be  the  real  purchaser  of  the  Northern 
Pacific,  and  was  forbidden  by  the  Acts  of  1874  and  1881, 
above  recited,  to  acquire  control  of  a  rival  road. 

"  That  the  transfer  of  stock  is  to  be  made,"  said  the  Supreme  Court, 
"  not  directly  to  the  company,  but  to  the  shareholders,  is  immaterial,  since 
itmay  be  assumed  that  they  would  cast  their  votes  in  the  interests  of  the 
company.  Either  the  stock  so  transferred  becomes  virtually  the  property 
of  the  Great  Northern,  or  there  is  no  consideration  for  its  guaranty 
of  the  principal  and  interest  of  the  consolidated  bonds.  But  as,  by  the 
agreement,  the  guaranty  by  the  defendant  of  the  Northern  Pacific  bonds 
is  assumed  to  be  in  consideration  of  a  transfer  to  its  stockholders  of  one- 
half  the  capital  stock  of  the  reorganized  company,  it  would  inevitably 
follow  that  this  stock  would  be  held  for  the  benefit  of  the  company. 
There  is,  however,  in  addition  to  that,  an  alternative  provision  that  the 
transfer  may  be  made  to  a  trustee  for  the  use  of  the  stockholders, 
who  would,  of  course,  act  as  their  agent  and  represent  them  as  a 
body,  and,  in  fact,  stand  as  the  company  under  another  name. 
Doubtless  these  stockholders  could  lawfully  acquire  by  individual 
purchases  a  majority,  or  even  the  whole  of  the  stock  of  the  reorgan- 
ized company,  And  thus  possibly  obtain  its  ultimate  control ;  but  the 
companies  would  still  remain  separate  corporations  with  no  interests,  as 
such  in  common.  This,  though  possible,  would  not  be  altogether  feasible, 
and  would  require  considerable  time  for  its  accomplishment.  In  a  few 
years  the  two  companies  might,  by  sales  of  the  stock  so  acquired,  become 
completely  dissevered,  and  the  interests  of  the  stockholders  of  each  com- 
pany thus  become  antagonistic.  Under  the  proposed  arrangement,  how- 
ever, the  Northern  Pacific  as  a  company,  in  return  for  a  guaranty, 
which  the  individual  stockholders  could  not  give,  turns  over  to  a  trustee 
for  the  entire  body  of  stockholders  of  the  Great  Northern  one-half  of  its 
stock,  with  the  almost  certainty  of  the  latter  securing  the  complete  control, 
and  probably  the  ultimate  amalgamation,  of  the  two  companies.  If  such 
amalgamation  were  once  effected,  it  would,  in  all  probability,  be  final. 
We  think  the  proposed  arrangement  is  a  plain  violation  of  the  acts  of  the 
State  Legislature  passed  in  1874  and  1881,  prohibiting  railroad  corpora- 
tions from  consolidating  wilh,  leasing  or  purchasing,  or  in  any  other  way 
becoming  the  owner  of,  or  controlling  any  other  railroad  corporation,  or 
the  stock,  franchises  or  rights  of  property  thereof,  having  a  parallel  or 
competing  line."1 

1  161  U.  S.  671.     The  italics  are  mine. 
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The  decisive  matter  of  this  passage  is  that  whilst  Great 
Northern  stockholders  intended  to  exercise  their  personal 
rights  in  buying  Northern  Pacific  stock,  their  action  was 
but  part  of  a  project  requiring  the  participation  of  the 
Great  Northern  corporation  as  a  guarantor  for  Northern 
Pacific  bonds  to  be  issued  by  the  vendor  of  the  stock.  The 
Great  Northern  being  a  party  to  the  consideration,  the 
Court  held  that  it  would  be  the  real  purchaser.  Judged 
by  this  ratio  decidendi  of  the  Pearsall  case,  the  Great 
Northern  is  not  a  party  to  the  sale  of  its  stock  in  the  case 
at  bar,  for  it  has  not  participated  in  the  transaction,  or 
assumed  an)'  responsibility  because  of  its  consummation. 

57.  When  the  Court  said  in  the  Pearsall  case  :  "  That 
the  transfer  of  stock  is  to  be  made,  not  directly  to  the 
company,  but  to  the  shareholders,  is  immaterial,  since  it 
may  be  assumed  that  they  would  cast  their  votes  in  the 
interest  of  the  company,"  it  may  have  predicated  the  as- 
sumption on  the  provision  for  transfer  to  a  trustee  for  the 
purchasers,  "  who,"  it  says,  "  would  of  course  act  as  their 
agent,  and  represent  them  as  a  body,  and  in  fact  stand  as 
the  company  under  another  name."  But  the  sentence  may 
convey  the  idea  that  stockholders  acting  in  their  individual 
capacities  can  place  their  corporation  in  an  illegal  position 
without  its  co-operation,  and  here,  I  think,  is  an  important 
question  in  this  branch  of  the  case  at  bar. 

Doubtless  there  are  things  forbidden  to  a  company  act- 
ing regularly  by  the  vote  of  its  directors  or  stockholders 
that  cannot  be  lawfully  accomplished  by  stockholders  act- 
ing individually,  and  from  this,  perhaps,  Minnesota  will 
argue,  that  because  the  Great  Northern  corporation  is  for- 
bidden to  unite  with  a  rival  railroad  Great  Northern  stock- 
holders are  forbidden  to  contribute,  by  selling  their  shares, 
to  the  condition  effected  in  the  present  case.  But  these 
actions  are  not  alike  from  a  legal  standpoint. 

Suppose  A,  B  and  C  each  owned  enough  shares  of 
Great  Northern  to  make  together  a  majority  of  the  stock, 
and  each,  unknown  to  the  others,  sold  his  holdings  to  the 
Securities  Company,  which  had  already  acquired  a  major- 
ity of  Northern  Pacific  stock;  suppose  C,  knowing  that  A 
and  B  had  already  sold,  should  sell  his  holdings;  suppose 
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D,  owning  a  majority  of  the  stock,  should  sell  it.  In  each 
case  a  union  like  this  would  be  effected,  yet  in  neither 
would  the  Great  Northern  corporation  be  responsible  under 
the  statute. 

In  stating  the  reason  for  this  conclusion  we  shall  per- 
ceive that  it  is  broad  enough  to  cover  the  sales  made  by  Great 
Northern  stockholders  with  knowledge,  it  appears,  of  each 
other's  intentions.  This  reason  is  suggested  in  the  above 
passage  from  the  opinion  in  the  Pearsall  case.  "  Doubtless, 
these  stockholders  could  lawfully  acquire  by  individual 
purchases  a  majority,  or  even  the  whole,  of  the  stock  of  the 
reorganized  company,  and  thus  possibly  obtain  its  ultimate 
control;  but  the  companies  would  still  remain  separate  cor- 
porations with  no  interests,  as  such,  in  common."  The 
principle  of  this  sentence  is  applicable  to  vendors  as  well  as 
to  vendees.  Stockholders  in  a  corporation  may  sell  their 
shares— this  has  been  done  in  the  case  at  bar;  unless  their 
action  will  so  affect  two  corporations  as  to  destroy  their 
separate  identities  and  commingle  their  interests  contrary  to 
law.  This  has  not  been  done  ;  for,  whereas  in  the  Pearsall 
case  the  corporations  would  have  had  corporate  interests  in 
common  in  virtue  of  a  Great  Northern  guarantee  of  North- 
ern Pacific  bonds,  in  this  case  neither  has  assumed  any 
obligation  to  the  other. 

58.  The  opinion  in  the  leading  case  of  The  People  v. 
North  River  Sugar  Refining  Company1  should  be  read 
in  connection  with  the  case  at  bar.  This  was  an  action  to 
dissolve  a  New  York  corporation  on  the  ground  that  it  had 
become  a  party  to  an  unlawful  monopoly — the  Sugar 
Trust.  "  The  company  has  become,"  said  the  Court  of 
Appeals,  "  an  integral  part  and  constituent  element  of  a 
combination  which  possesses  over  it  absolute  control,  which 
has  absorbed  most  of  its  corporate  functions,  and  dictates 
the  extent  and  manner  and  terms  of  its  entire  business  ac- 
tivity."8 Contrasting  these  facts  with  the  facts  in  the  case 
at  bar,  we  find  that  the  Great  Northern  Railway  is  not 
a  part  or  an  element  of  a  combination,  but  is  controlled  by 
a  single  stockholder,  which  has  not  absorbed — is  indeed,  in- 
capable of  absorbing — any  of  its  corporate  functions,  and 

'(1890)  121  N.Y.  1582.       *P.  609. 
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enjoys  only  such  powers  as  enure  to  any  majority  stock- 
holder. These  powers  are,  in  contemplation  of  law,  of  a 
circumstantial  nature,  and  do  not  confer  upon  their  pos- 
sessor a  legal  status  differing  from  that  of  the  small 
holder.1 

But  the  New  York  Court  of  Appeals  did  not  find  in 
the  loss  of  corporate  identity  a  sufficient  ground  for  dis- 
solution.    It  went  on  to  say: 

"  We  are  yet  to  ascertain  whether  the  corporation  became  the  sub- 
ordinate and  servant  of  the  board  by  its  own  voluntary  action,  or  the  will 
and  power  of  others  than  itself ;  by  force  of  a  contract  to  which  it  was 
in  reality  a  party,  or  as  the  simple  consequence  of  a  change  of  owners ;  by 
its  fault  or  its  misfortune  ;  by  a  sale  or  by  a  trust.  For,  if  it  has  done 
nothing,  if  what  has  happened,  and  all  that  has  happened,  is  ascertained 
to  be  that  the  stockholders  of  the  defendant,  one  or  many,  sold  absolutely 
to  the  eleven  men  who  constituted  the  board  their  entire  stock,  and  the 
latter,  by  force  of  their  proprietorship  and  as  owners,  have  merely  chosen 
directors  in  their  own  interest,  and  are  only  managing  their  property  in 
their  own  way  as  any  absolute  owners  may  ;  if  that  is  the  truth,  and  the 
entire  and  exact  truth,  it  is  difficult  to  see  wherein  the  corporation  has 
sinned,  or  what  it  has  done  beyond  merely  omitting  for  a  time  to  carry  on 
its  business."2 

Upon  concluding  its  investigation  the  Court  found  that 
the  entrance  of  the  Refining  Company  into  the  Trust  was 
effected  by  a  corporate  act  formally  authorized  at  a  stock- 
holders' meeting  ;  and  so  it  gave  judgment  for  the  State. 

A  review  of  Judge  Finch's  opinion  in  the  Sugar  Trust  case 
confirms  the  proposition  that  a  sale  of  shares  by  any  num- 
ber of  individual  stockholders  is  not  equivalent  to  a  corpo- 
rate act,  unless  it  appear  that  the  corporation  has  itself 
participated  in  some  way.  The  Great  Northern  Railway 
Company  played  no  part  in  the  sale  of  stock  to  the  Securi- 
ties Company.  Therefore,  we  need  not  inquire  whether 
the  sale,  if  a  corporate  act,  would  have  been  illegal. 

The  vendors  were,  in  law  as  in  fact,  individual  stock- 
holders, who,  like  all  property  owners,  are  supposed  to 
enjoy  the  right  to  sell  at  pleasure.  This  right  is  not  re- 
stricted in  the  Great  Northern  charter,  and  it  is  not  neces- 
sary to  decide  whether  Minnesota,  in  virtue  of  its  reserved 
power  over  corporations,  or  its  general  police  power,  could 

^ee  S.  21.        2  P.  610 
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forbid  the  stockholders  to  dispose  of  shares  to  a  corpora- 
tion like  the  Securities  Company.  A  State's  intention  to 
restrict  the  enjoyment  of  a  private  right  must  be  distinctly 
expressed,  and  the  statutes  on  which  this  suit  is  founded 
contain  no  such  expression.  Viewing  the  transaction  from 
the  vendor's  side,  the  stockholders  appear  to  be  competent 
to  sell.  To  complete  the  survey  we  must  determine 
whether  the  Company  is  competent  to  buy. 

59.  The  complainant  calls  the  Securities  Company  "a 
railroad  corporation  within  the  meaning  of  the  laws  of  this 
State,"  evidently  with  the  purpose  of  bringing  it  within  the 
prohibition  of  the  Acts  of  1874  and  1881,1  but  it  will  be 
sufficient  to  consider  whether  the  Company  is  subject  to 
the  broader  Act  of  1899,  which  applies  to  all  corporations. 
The  provisions  of  this  Act  which  relate  to  corporations 
have  not  been  construed  by  the  Supreme  Court  of  Minne- 
sota, so  we  have  no  interpretation  of  its  meaning,  no  decision 
that  when  stockholders  in  competing  railroads  sell  majority 
interests  to  a  third  corporation  the  railroads  "  unite  " 
within  the  meaning  of  the  Act. 

Supposing,  however,  that  a  corporation  of  Minnesota 
might  be  enjoined  under  the  local  law  from  purchasing 
majority  interests  in  the  Great  Northern  and  the  Northern 
Pacific,  does  this  circumstance  enable  Minnesota  to  demon- 
strate that  her  statute  operates  of  its  own  force  against  the 
New  Jersey  company  ?  This  demonstration  is  impossible 
unless  the  Company  is  within  the  jurisdiction  of  the  State. 
It  is  not  within  the  jurisdiction  unless  it  comes  within  the 
territory,  and  it  is  not  within  the  territory  unless  it  is,  in 
point  of  law,  an  owner  of  property  therein,2  for  it  does  no 
business,  nor  is  it  obliged  to  perform  any  act  in  Minnesota, 
not  even  the  act  of  voting  for  directors,  since  the  Great 
Northern  charter  permits  stockholders'  meetings  to  be  held 
out  of  the  State,  even  in  England.3 

*See  Pearsall  v.  Great  Northern  R.  (1895)  161  U.  S.  646. 

2  When  the  Great  Northern  Railway  is  party  to  a  suit  in  a  Federal 
court  it  will  he  presumed  that  the  Securities  Company  as  a  stockholder,  is 
a  citizen  of  Minnesota  (see  S.  36),  but  it  is  hardly  necessary  to  say  that  this 
special  rule  does  not  attribute  citizenship  for  any  purpose  other  than  Fed- 
eral jurisdiction  of  the  suit. 

3 Special  Laws  of  Minn.     1865,  Act  of  Feb.  28. 
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It  is  well  settled  that  a  foreign  corporation  cannot  ac- 
quire property  in  a  State  in  defiance  of  a  plain  prohibition,1 
and  it  appears  that  in  Minnesota  all  corporations  are  for- 
bidden to  acquire  a  competing  corporation  — that  is  to  say 
its  property,  for  the  corporation  itself,  being  a  person,  is 
not,  properly  speaking,  a  subject  of  bargain  and  sale.  If, 
then,  the  New  Jersey  Company  holds  property  in  Min- 
nesota, consisting  of  the  Great  Northern  and  Northern 
Pacific  Railways,  it  is  within  the  jurisdiction  of  the  State 
and  the  prohibition  of  the  statute,  but  not  so  if  the  owner- 
ship remains  where  it  was  prior  to  the  Company's  acqui- 
sition, that  is  to  say,  in  the  railway  corporations  themselves. 

60.  The  Pearsall  case  involved  only  the  Great  Northern, 
and  Northern  Pacific  corporations,  both  assuredly  within  the 
jurisdiction  of  Minnesota,  but  in  this  case  it  is  material  to 
inquire  whether  Minnesota,  having  within  its  jurisdiction 
these  railway  corporations,  each  the  titular  and  visible  owner 
of  property  therein,  can  draw  a  foreign  stockholder  within 
the  jurisdiction  upon  the  assumption  that  its  acquisition  of 
stock  in  these  corporations  constitutes  it  the  responsible 
owner  of  the  corporate  property,  and  thus  subjects  it  to  the 
prohibition  of  the  statute. 

This  assumption  ignores  the  radical  and  familiar  dis- 
tinction between  the  stockholder,  whether  a  corporation  or 
an  individual,  whether  a  large  or  small  holder,  and  the  cor- 
poration itself.  The  distinction  has  been  already  remarked,2 
and  it  is  pertinently  illustrated  in  the  general  proposition 
that,  although  the  stockholder  is  in  a  sense  the  owner  of 
one  or  more  unsegregated  shares  in  corporate  property, 
the  corporation  is  the  owner  of  the  property  itself.3  For 
example,  it  has  been  decided  in  Pennsylvania  that  a  statute 
forbidding  railway  companies  to  own  coal  lands  is  not 
violated  by  a  company  acquiring  stock  in  a  coal-mining 
corporation.4 

1  See  United  Lines  Tel.  Co.  v.  Boston  Trust  Co.  (1892)  147  U.  S.  447; 
Commonwealth  v.  N.  Y.  L.  E.  &  W.  R.  (1886)  114  Pa.  St.  340. 

2  See  S.  20  ;  see  Chicago  Union  Traction  Co.  v.  Chicago  (Illinois,  1902) 
65  N.  E.  Rep.  470. 

3  Edwards  v.  Hale  (1855)  6  D.  M.  &  G.  92  ;  Watson  v.  Sprateley 
(1854)  24  L.  J.  E.  57  by  Parke,  Baron  ;  Hollins  v.  Coal  Co.  (1893)  150  U. 
S.  382. 

*  Commonwealth  v.  N.  Y.  L.  E.  &  W.  R.  (1890)  132  Pa.  St.  571. 
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61.  In  accordance  with  this  distinction  foreign  members 
of  domestic  corporations  are  not,  generally  speaking,  within 
the  purview  of  laws  imposing  disabilities  on  aliens. 

Great  Britain  prescribes  that  British  ships  shall  be  owned 
by  none  but  British  subjects,  yet  an  alien  may  become  a 
stockholder  in  a  British  shipping  company,1  and  American 
capitalists  have  lately  bought  controlling  interests  in  stocks 
of  British  companies  with  full  acceptance  of  the  legality  of 
the  action. 

A  statute  prohibiting  alien  ownership  of  land  is  not  vio- 
lated by  an  alien  acquiring  stock  in  a  domestic  land-holding 
corporation.  This  has  been  accurately  approved  on  the 
ground  that  the  stock  is  personalty  ;2  but  the  broad  justifi- 
cation is  given  in  an  opinion  sustaining  a  devise  to  a  citizen 
trustee  for  an  alien's  use,  though  a  devise  to  the  alien 
would  have  been  invalid.  "  The  policy  of  law  which  pro- 
hibits aliens  from  holding  title  to  land,''  said  Judge  Earl, 
"is  to  have  the  title  in  the  hands  of  citizens,  who  owe  al- 
legiance to  the  government,  and  can  be  called  upon  to  dis- 
charge the  duties  of  citizenship.''3 

It  seems  that  an  alien  owning  stock  in  a  domestic  cor- 
poration, and  becoming  an  enemy  by  the  circumstance  of 
war,  is  not  an  owner  of  property  within  the  meaning  of 
laws  regarding  enemy  property,  though  the  interruption 
of  intercourse  during  hostilities  may  suspend  the  enjoy- 
ment of  certain  stockholder's  rights.4 

"  An  alien  enemy  who  is  prior,  may  sue  for  his  convent, 
because  he  sues  in  his  corporate  capacity,  and  not  to 
recover  for  himself,  or  to  carry  the  goods  and  effects  out  of 
the  land."8 

These  cases  and  opinions  rest  upon  the  common  ground 
that  a  State,  having  jurisdiction  of  a  corporation,  has  so 
efficient  a  control  over  its  functions  and  its  property,  and 
such  ample  power  to  compel  performance  of  itsduties  as  to 

1  Reg.  v.  Amaud  (1846)  9  Q.  B.  806;  see  also  Benson  v.  Heathorn 
(1842)  1  Y.  &  C.  326. 

'Opinions  of  Attorney  General,  xix,  p.  26  ;  Mining  Co.  v.  Bank  (1888) 
7  Montana  530. 

3  Marx  v.  McGlynn  (1882)  88  N.  Y.  370. 

*See  Lindley's  Companies  Act  (5th  Ed.)  p.  37  citing  ex  parte  Bouss- 
maker  (1806)  13  Ves.  71. 

5  Gilbert,  History  of  the  Common  Pleas  206,  citing  Co.  Lit  129a. 


316  COLUMBIA  LAW  REVIEW. 

render  the  alienage  of  particular  members  presumably  a 
matter  of  indifference.1  They  reinforce  the  conclusion  that 
a  foreigner — in  this  case  the  Securities  Company  of  New 
Jersey — does  not  come  within  the  jurisdiction  of  Minnesota 
as  a  property  owner  in  virtue  of  acquiring  stock  in  cor- 
porations chartered  or  licensed  therein. 

The  Great  Northern  stock  is  personal  property  on 
principle,  as  well  as  by  charter  definition,3  and  according 
to  a  familiar  rule  the  shares  owned  by  the  Securities 
Company  are  held  in  New  Jersey,  where  the  Company 
resides.  The  application  of  this  rule  in  the  case  at  bar  is 
not  affected  by  the  fact  that  an  incorporating  State  may 
tax  foreign-held  stock,  even  though  it  be  taxed  at  the 
residence  of  the  owner.  The  indefeasible  actions  of  our 
sovereign  States  in  reaching  out  for  revenue  do  not  form  a 
reliable  introduction  to  the  general  law  of  personal  prop- 
erty. 

62.  Referring  to  the  law  of  New  Jersey  for  the  prima 
facie  measure  of  the  Company's  powers,  we  find  that  its  pur- 
chase of  stock  is  within  the  powers  recited  in  the  charter,3 
and  authorized  by  the  State.4  Unless  Minnesota  can  show 
that  the  purchase  is  somehow  invalidated  by  its  local  law, 
the  transaction  is  effective. 

It  may  be  conceded,  that  as  corporations,  generally 
speaking,  are  incompetent  to  buy  shares  in  other  com- 
panies, in  the  absence  of  express  authority,  they  are  com- 
monly excluded  from  the  category  of  purchasers.  But 
can  Minnesota  convict  a  corporation  beyond  the  jurisdic- 
tion of  incompetency  merely  because  it  has  not  granted 
competency  to  corporations  within  the  jurisdiction? 

It  maybe  conceded,  further,  that  a  State  in  chartering  a 
corporation  can  exclude  persons  of  a  certain  description 
—  say  foreign  corporations — from  becoming  qualified  stock- 
holders, and  thereby  affect  the  stock  with  an  organic  limi- 
tation which  it  would  be  competent  to  enforce.  But 
Minnesota  authorized  the  issue  of    Great  Northern  stock 

1  This  presumption  may  be  qualified,  however,  by  enactment,  e.  g.,  a 
corporation,  more  than  twenty  per  cent,  of  whose  stock  is  held  by  aliens 
shall  not  acquire  real  estate  in  the  Territories  of  the  United  States.  24  U.  S. 
Stat,  at  Large  476. 

2  Laws  of  Minn.  Territory  (1856)  C.  160.        s  See  S.  12.      4  See  S.  64. 
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without  this  condition,  without  any  limitation  on  alienation 
whatever,  thereby  attributing  to  the  shares  an  element 
of  value  which,  if  depreciable  by  subsequent  legislation  at 
all,  can  only  be  destroyed  by  a  plain  expression  of  inten- 
tion. It  is  true  that  Minnesota  has  since  forbidden  cor- 
porations within  its  jurisdiction  to  control  a  competing 
railway  by  purchasing  stock,  and,  so  far  as  these  might  have 
purchased  freely  under  earlier  laws  permitting  consolida- 
tion,1 there  has  been  imposed  what  is,  in  effect,  a  limitation 
subsequent  to  this  extent;  but  this  prohibitory  action  seems 
to  be  the  expression  of  a  reserved  power  over  the  acquisitive 
capacity  of  corporations,  and  not  of  a  power  to  restrict  the 
marketability  of  stock.8  Evidently  Minnesota  has  no  re- 
served power  over  the  New  Jersey  corporation,  and  so,  if  it 
would  annul  the  sale  of  stock  in  the  case  at  bar,  it  must 
point  to  some  direct  and  valid  legislative  restraint  imposed 
on  the  stock  itself.  It  is  not  necessary  to  affirm  that  Min- 
nesota cannot  constitutionally  forbid  the  sale  of  local  stocks 
to  foreign  companies  by  legislation  subsequent  to  the  char- 
ter, but  the  laws  in  question  do  not  appear  to  go  to  this 
length. 

Upon  consideration  it  appears  that  the  Securities  Com- 
pany is  not  subject  to  the  prohibition  of  the  Minnesota  Acts. 
The  Act  of  1899  forbids  a  corporation  to  "unite"  with 
an  "individual"  contrary  to  its  tenor,  as  well  as  with 
another  corporation.  Whether  this  prohibition  could  be 
enforced  against  a  citizen  of  Minnesota  acquiring  majority 
interests  in  two  corporations.  I  do  not  stop  to  discuss. 
It  seems  that  an  individual  in  New  Jersey  need  pay  no  at- 
tention to  it,  and  if  an  individual  in  New  Jersey  may  ignore 
it,  so  may  a  corporation  in  New  Jersey,  which  is  quite  as 
free  from  the  obligation  of  Minnesota's  laws.8 

63.  While  the  Minnesota  law  does  not  constrain  the 
New  Jersey  corporation  of  its  own  force  it  may  be  urged 
that  the  State  of  New  Jersey  should,  as  a  matter  of  comity, 
prevent  its  corporation  from  disregarding  the  policy  of  a 
sister  State,  and  that  the  Supreme  Court  is  entitled  to 
speak  for  New  Jersey. 

xSee  Pearsall  z/.-  Great  Northern  R.  R.,  (1896)  161  U.  S.  646. 
'See  Aspinwall  v.  Daviess  County  (1859),  22  How.,  364. 
'See  SS.  26,  41. 
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The  Supreme  Court  refers  to  "  the  general  law  of  comity 
obtaining  among  the  States  comprising  the  Union"1  and 
both  Federal  and  State  courts  have  applied  it  on  occa- 
sion. But  it  is  not  for  the  Supreme  Court  to  exercise 
comity  on  behalf  of  New  Jersey  without  the  State's  consent 
as  evidenced  by  its  laws.  "  By  comity,"  says  the  Court, 
"  nothing  more  is  meant  than  that  courtesy  on  the  part  of 
one  State,  by  which  within  her  territory  the  laws  of  another 
State  are  recognized  and  enforced,  or  another  State  is 
assisted  in  the  execution  of  her  laws.  From  its  nature  the 
courts  of  the  United  States  cannot  compel  its  exercise  when 
it  is  refused ;  it  is  admissible  only  upon  the  consent  ot  the 
State  and  when  consistent  with  her  own  interests  and 
policy."2 

64.  What  are  New  Jersey's  "  interests  and  policy  "  in 
respect  of  stockholding  corporations  ?  The  Constitution  of 
New  Jersey  is  silent,  and  therefore  not  inimical.  The  gen- 
eral legislative  policy  is  thus  outlined  by  the  Court  of 
Errors  and  Appeals: 

"  Under  our  liberal  corporation  laws,  corporate  authority  may  be  ac- 
quired by  aggregations  of  individuals,  organized  as  prescribed  to  engage  in 
and  carry  on  almost  every  conceivable  manufacture  or  trade.  Such  cor- 
porations are  empowered  to  purchase,  hold  and  use  property  appropriate 
to  their  business.  They  may  also  purchase  and  hold  the  stock  of  other 
corporations.  Under  such  powers  it  is  obvious  that  a  corporation  may 
purchase  the  plant  and  business  of  competing  individuals  and  concerns. 
The  legislature  might  have  withheld  such  powers  or  imposed  limitations 
upon  their  use.  In  the  absence  of  prohibition  or  limitation  on  their  pow- 
ers in  this  respect,  it  is  impossible  for  the  courts  to  pronounce  acts  done 
under  legislative  grant  to  be  inimical  to  public  policy.  The  grant  of  the 
legislature  authorizing  and  permitting  such  acts  must  fix  for  the  courts  the 
character  and  limit  of  public  policy  in  that  regard.  It  follows  that  a  cor- 
poration empowered  to  carry  on  a  particular  business  may  lawfully  pur- 
chase the  plant  and  business  of  competitors,  although  such  purchases  may 
diminish,  or,  for  a  time  at  least,  destroy  competition." 

The  Court  mentions  manufacturing  and  trading  com- 
panies, which  were  involved  in  the  case,  and  the  Securities 
Company  is  not  in  this  category,  but  it  was  organized 
under  the  General  Corporation  Law  of  1896  which  applies 

1  Christian  Union  v.  Yount  (1879)  101  U.  S.  356. 

2Mahon  v.  Justice  (1887)  127  U.  S.  706. 

3  Trenton  Potteries  Co.  v.  Oliphant  (1899)  58  N.  J.  Eq.  524. 
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to  all  corporations  save  those  expressly  excepted,  and 
unless  it  falls  within  an  excepted  class  its  capacities  are  as 
broad  as  those  of  the  companies  mentioned. 

Section  7  of  this  Act  prescribes  that  railroad  companies 
shall  not  be  organized  under  its  provisions,  but  the  Securities 
Company  is  not  in  this  category.  Railroad  companies 
are  also  excepted  from  Section  104,  which  provides  that 
two  or  more  New  Jersey  corporations  carrying  on  any 
business  of  the  same  or  a  similar  nature  "may  merge  or 
consolidate  into  a  single  corporation,  which  may  be  either 
one  of  said  merging  or  consolidating  corporations,  or  a  new 
corporation  to  be  formed  by  means  of  such  merger  or  con- 
solidation," but  the  Company  has  not  effected  anywhere 
what,  under  this  Act,  would  be  considered  a  "  merger"  or 
"  consolidation  ''  of  railroads.  This  means  the  extinction  of 
one  or  both  corporations  as  a  going  concern,  and  the  absorp- 
tion of  one  by  the  other,  or  of  both  by  a  new  corporation  ;  and 
the  surviving,  or  the  new  corporation  thereafter  ownsall  the 
property  and  exercises  all  the  corporate  functions.  Neither 
the  Great  Northern  nor  the  Northern  Pacific  has  lost  its 
powers,  or  its  responsibility  as  an  independent  corporation. 

The  acquisition  of  stocks  by  the  Securities  Company  is 
not  a  transaction  of  the  kind  condemned  by  the  New  Jersey 
Court  of  Chancery  in  Stocktons.  Central  Railroad  Co.1 
for  in  that  case  the  court  enjoined  the  railroad  company 
from  operating  under  a  lease  of  its  property  and  franchises 
to  another  corporation,  which  had  been  made  "in  defiance 
of  an  express  prohibitory  statute." 

The  rule,  that  in  the  absence  of  special  authority  one 
corporation  cannot  buy  stock  of  another  for  the  purpose  of 
controlling  a  competitor,2  is  merely  a  particular  applica- 
tion of  the  principle  that  without  authority  a  corporation 
cannot  buy  another's  stock  for  any  purpose  whatever.  By 
authority  both  purchase  generally,  and  purchase  for  con- 
trol may  be  accomplished,  and  this  authority  New  Jersey 
apparently  confers  upon  the  Securities  Company. 

We  find  nothing  in  the  laws  of  New  Jersey  that  would 
justify  a  Federal  court  in  declaring  the  Securities  Company 
incompetent  to  acquire  the  stocks  in  question,  nothing  to 

1  (1892)  50  N.J.  Eq.  52. 

'  See  De  La  Vergne  v.  German  Savings  Inst.  (1899)  '75  U.  S.  40. 
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show  that  the  incorporators  have  misused  the  State  law  to 
float  a  bogus  corporation.  Besides,  is  not  the  status  of  a 
corporation,  organized  in  formal  accord  with  a  State  law, 
generally  determinable  by  the  courts  of  the  State  whose 
authority  is  involved,  and  not  by  the  Federal  courts? 

65.  New  Jersey  distinctly  encourages  the  organization 
of  stockholding  companies — u  trusts  "  if  you  like — a  policy 
pursued  despite  abundant  evidence  of  hostility  in  some  other 
States  of  the  Union.  Is  New  Jersey's  policy  now  on 
trial?  If  Minnesota  shall  prevail  in  the  case  at  bar  will 
other  States  be  able  to  cripple  other  New  Jersey  companies 
holding  stocks  in  their  corporations  ? 

In  this  conflict  of  State  policies  it  almost  seems  that 
New  Jersey  should  be  entitled  to  defend  in  court  its  inter- 
ests so  substantially  attacked  by  Minnesota.  At  all  events 
these  interests  cannot  be  graciously  surrendered  by  the 
Supreme  Court  of  the  United  States  as  an  act  of  comity, 
for  even  the  New  Jersey  courts  cannot  exercise  comity 
unless  they  are  backed  by  the  consent  of  their  State. 

Without  inquiring  how  far  "  international  law  "  and 
"  international  comity  "  are  interchangeable  terms  in  treat- 
ing of  the  relations  between  separate  nations,  we  must 
understand  that  they  are  not  interchangeable  as  applied  to 
the  relations  between  the  States  of  the  Union.  While  each 
State  may  accord  or  withhold  comity  in  certain  cases,  in 
others  the  Federal  courts  are  empowered  to  administer  a 
uniform  international  law.1  But  this  law,  even  when  thus 
administered,  does  not  oblige  one  State  to  abandon  a  policy 
at  the  instance  of  another  unless  its  execution  inflicts  a  dis- 
tinct legal  injury  upon  the  latter,2  and  in  the  case  at  bar 
the  execution  of  New  Jersey's  policy,  as  evidenced  by  the 
ownership  of  stocks  by  the  Securities  Company,  invades 
no  personal  or  property  right  whatsoever  in  Minnesota. 

I  have  spoken  of  a  "  conflict  of  policies."  The  situation 
will  be  better  appreciated  if  we  describe  it  as  "  a  conflict  of 
economic  theories,"  each  crystallized  in  laws  of  equal  dig- 
nity, each  entitled  to  respect  so  long  as  it  does  not  inflict  a 
legal,  as  distinguished  from  a  political  injury. 

66.  The  result  of  our  inquiry  in  regard  to  the  transfer  of 
stock  is  that  Great  Northern  stockholders  appear  to  have  a 

*SeeS.  50.        2SeeS.  51. 
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right  to  dispose  of  their  shares  to  any  person  competent  to 
acquire  them,  and  that  the  Securities  Company  is  given 
competency  by  New  Jersey,  whose  authority  to  empower 
its  corporation  cannot  be  impeached  by  Minnesota. 

At  this  stage  of  the  investigation,  it  is  perceived  that 
the  position  of  Minnesota  is  not  unlike  that  of  Washington. 
Each  seeks  the  enforcement  of  its  peculiar  policy,  in  disre- 
gard of  the  policies  of  its  neighbor  States  through  which 
the  railways  run,1  and  at  the  expense  of  the  policy  of  New 
Jersey.  To  attain  this  end  each  would  compel  a  foreign 
corporation,  the  Securities  Company,  to  retire  from  busi- 
ness. But  Minnesota,  unlike  Washington,  is  the  incorpo- 
rating State  of  one  of  the  railways,  and  it  remains  to  be 
seen  whether  this  gives  her  an  advantage  that  will  enable 
her  to  press  this  suit  to  a  successful  conclusion. 

67.  Though  Minnesota  be  unable  to  force  the  Com- 
pany to  surrender  the  stock,  is  it  nevertheless  entitled  to 
injunctions,  each  impairing,  and  together  destroying,  the 
value  of  the  stock  in  the  company's  hands?  May  the 
Great  Northern  be  forbidden  to  pay  dividends  on  the  stock, 
to  recognize  any  transfer  or  pledge  thereof,  to  allow  the 
Company  to  vote  its  shares  at  stockholders'  meetings  ? 

The  Great  Northern  cannot  be  permitted,  much  less 
compelled,  to  set  apart  a  dividend  fund  without  regard  to 
the  Company's  share,  and  thus  deprive  the  stock  of  current 
earnings ;  nor  to  subtract  this  share  from  the  fund,  and 
thus  convert  it  to  its  own  use  ;  nor  to  distribute  the  share 
among  the  other  stockholders,  and  thus  divert  it  to  their 
use  ;  nor  can  it  hold  the  share  in  trust  upon  the  supposition 
that  some  day  the  stock  may  be  somehow  transferred  to 
qualified  owners.  It  must  ascertain  and  pay  over  the  share 
to  the  Company  for  the  sufficient  reason  that  a  right  to 
participate  in  dividends  is  part  of  the  charter  contract  in 
virtue  of  which  the  stock  was  issued.  And  for  the  same 
reason  the  Company  cannot  be  prevented  from  exercising 
the  owner's  right  to  sell  or  pledge. 

Furthermore,  neither  payment  of  dividends  to,  nor  trans- 
fer of  stock  by,  the  Company  contributes  to  the  Company's 
control  of  competing  railways,  which  is  the  gist  of  the  al- 
leged injury.     It  is  only  by  voting  for  directors  that  this 

'SeeS.  45. 
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control  is  exercised,  and  with  this  action  alone  is  Minne- 
sota concerned.1 

68.  The  request  that  the  Securities  Company  be 
enjoined  from  voting  its  shares  of  stock  deserves  particular 
consideration,  in  view  of  the  fact  that  a  corporation  coming 
into  possession  of  another's  stock  is  not  necessarily  entitled 
to  vote  it  at  an  election  of  directors.  Decisions  forbidding 
a  corporate  stockholder  to  vote  shares  improperly  acquired, 
yet  not  disturbing  its  possession,2  are  irrelevant,  because 
the  Company's  stock  was  lawfully  acquired. 

Nor  are  decisions  relevant  forbidding  one  corporation  to 
vote  shares  of  another  acquired  incidentally,  as  in  payment 
of  a  debt,  since  the  Company  was  chartered  for  the  very 
purpose  of  acquiring  shares. 

In  Clarke  v.  Central  Railroad  Company  of  Georgia3  the 
defendant  was  enjoined  by  a  judge  of  a  circuit  court  from 
receiving  the  votes  of  a  foreign  corporation.  The  corpora- 
tion seems  to  have  been  deemed  incapable  of  owning  the 
stock,  but  the  main  ground  of  decision  was  that  as  it 
already  held  a  controlling  interest  in  a  competing  railroad, 
it  would,  if  allowed  to  vote,  dominate  two  roads,  and  thus 
violate  a  provision  of  the  Georgia  Constitution  forbidding 
the  legislature  to  authorize  one  corporation  to  make  with 
another  any  contract  having,  or  intended  to  have,  the  effect 
of  lessening  competition  or  encouraging  monopoly.  In  a 
later  case,4  however,  another  circuit  judge  refused  to  give 
to  this  constitutional  provision  the  self  executing  force 
accorded  in  the  earlier  one.  These  opinions  are  not  with- 
out interest  in  the  case  at  bar,  but  as  neither  is  authorita- 
tive we  shall  consider  the  position  of  the  Securities  Com- 
pany in  the  light  of  general  principles. 

The  charter  of  the  Great  Northern  Railway  corpora- 
tion prescribes  that  directors  shall  be  elected  at  an  annual 
meeting.  Unless  the  Securities  Company  is  entitled  to 
vote  its  shares  at  this  election,  its  purpose  is  frustrated  ; 
holding  a  majority  of  the  shares,  it  must  stand  aside  while 

^ee  Milbank  v.  N.  Y.,  L.  E.  &  W.  R.  (1882)  64  How.  Pr.  27. 

2  See  State  v.  Newman  (1899)  51  La.  Ann.  838;  Milbank  v.  N.  Y.  L.  E. 
&  W.  R.  (1882)  64  How.  Pr.  (N.  Y.)  20. 

3  (1892),  50  Fed.  R.  338. 

4  Clarke  v.  Richmond  &c.  R.  (1894)  62  Fed.  R  328. 
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minority  stockholders  dictate  the  management  of  the  cor- 
poration's affairs.  It  appears  that  at  the  last  election  the 
Company  did  not  vote  the  shares  actually  standing  in  its 
name,  but  secured  its  chosen  directors  through  the  votes  of 
its  shares  standing  in  the  names  of  trustees  ;  but  I  shall 
assume  that  if  Minnesota  can  prevent  the  Company  from 
voting  in  its  own  name,  it  can  find  a  way  to  prevent  it  from 
voting  in  the  names  of  agents. 

The  Company's  right  to  vote  its  stock  is  established  by  a 
conclusive  implication  of  law.  When  stock  is  issued,  im- 
pressed with  a  charter  right  to  vote,  the  right  passes  with 
the  stock  itself  to  all  duly  qualified  holders.  This  is  a  valu- 
able property  right  which  the  State  cannot  impair  by  subse- 
quent legislation,  unless  it  has  reserved  a  power  to  repeal 
the  charter  in  this  respect.1 

The  Great  Northern  charter  expressly  confers  this 
right,2  and  the  State  of  Minnesota  has  not  reserved  a  power 
of  repeal.  Hence  the  Securities  Company,  being  entitled 
to  figure  as  a  qualified  stockholder  through  an  authoriza- 
tion which  Minnesota  cannot  impugn,  is  entitled  to  vote  its 
shares. 

GENERAL    CONCLUSIONS. 

69.  I  have  examined  the  Northern  Securities  suits  with 
some  particularity,  yet  a  review  article  on  these  cases, 
though  long  drawn  out,  with  the  courtesy  ot  the  Editors, 
must  be,  after  all,  a  survey  rather  than  an  exhaustive  discus- 
sion. 

The  general  results  are  summarized  in  the  following 
statements : 

I.  The  principal  fact  in  each  suit  is  the  holding  of  a 
majority  of  Great  Northern  and  Northern  Pacific  shares 
by  the  Securities  Company  with  the  purpose  of  voting 
them  at  stockholders'  meetings,  notably  at  elections  of 
directors. 

1  State  v.  Greer  (1883)  78  Mo.  192  ;  Baker's  Appeal  (1885)  109  Pa.  St. 
461  ;  Lowenthal  v.  Rubber  Co.  (1894)  52  N.  J.  Eq.  440. 

'Laws  of  Minnesota  Territory  1856  C.  160.  Note  that  the  organic  law 
of  the  Northern  Pacific  Railway  gives  each  share  of  stock  a  vote,  imposes  no 
restraint  on  alienation,  and  permits  meetings  for  the  election  of  directors  to 
be  held  at  such  places  as  the  board  shall  designate.  See  13  U.  S.  Stat,  at 
Large  (1864)  p.  365  ;   Private  Laws  of  Wisconsin,  1870,  p.  326. 
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II.  The  ground  of  action  in  each  suit  is  purely  statutory. 
No  common  law  injury  is  disclosed.  No  common  law 
principle  can  be  invoked  by  the  complainants,  except  in  aid 
of  statutory  interpretation. 

III.  The  Securities  Company  is  the  principal  defend- 
ant in  all  the  suits,  since  in  each  its  holding  of  stocks  is  the 
immediate  cause  of  the  alleged  offence.  In  fact,  except  as 
Minnesota  seeks  to  restrain  the  Great  Northern  Railway 
from  allowing  the  Company  to  vote  its  stock,  the  Company 
seems  to  be  the  only  defendant  of  absolute  importance  in 
any  of  the  suits. 

IV.  The  Company  was  chartered  by  the  State  of  New 
Jersey  in  consonance  with  a  policy  which  another  State 
cannot  subvert  unless  its  execution  entails  a  positive  legal 
injury  quite  independent  of  any  dissonance  with  a  policy 
adopted  by  the  protesting  State.  Nor  can  the  Federal 
Government  interfere  unless  its  execution  invades  a  prov- 
ince where  Federal  authority  is  supreme. 

V.  The  Company  is  a  "  foreign  "  corporation  to  Wash- 
ington and  to  Minnesota;  and  to  the  United  States  it  is,  in 
respect  of  this  suit,  a  "  person  "  in  New  Jersey  amenable  to 
no  larger  Federal  control  than  a  natural  person  in  the 
State. 

VI.  It  seems  that  the  Great  Northern  and  Northern 
Pacific  stocks  are  not  subject  to  a  pertinent  restraint  on 
alienation. 

VII.  The  Company  has  acquired  the  complete  owner- 
ship of  stocks  in  the  exercise  of  its  charter  powers.  While 
it  is  not  conceded  that  either  the  motive,  or  the  manner  of 
acquisition  is  of  consequence  in  these  suits  for  violation  of 
public  statutes,  where  the  gravamen  of  the  charges  is  the 
illegal  effect  of  the  holding  of  stocks,  it  is  submitted  that 
the  transaction  is  thoroughly  regular.  In  acquiring  the 
stock  the  Company  obtained  marketable  property  of  a 
personal  nature  upon  terms  acceptable  to  the  vendors. 

VIII.  Through  the  acquisition  of  stocks  the  Company 
has  become  a  majority  shareholder  in  two  railway  corpora- 
tions which  were  in  a  position  to  compete  for  traffic  be- 
tween States,  and  within  States. 
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IX.  As  a  majority  stockholder  the  Company  has  a 
legal  capacity  for  control  as  large  as,  but  no  larger  than  that 
of  a  natural  person  occupying  a  like  position.  This  control 
permits  the  administration  of  the  railroads  in  substantial 
harmony.  If  there  be  a  monopoly  here,  it  is  what  is  called 
a  "  virtual  monopoly." 

X.  The  Act  of  1890  has  been  construed  to  condemn  all 
contracts  "  in  restraint  of  trade  ''  without  regard  to  the  com- 
mon law  distinction  between  lawful  and  unlawful  restraints, 
but  it  should  not  be  so  construed  as  to  condemn  a  virtual 
monopoly  created  by  the  acquisition  of  property  under 
State  laws.  The  right  of  Congress  to  regulate  interstate 
commerce  does  not  include  a  power  to  forbid  such  acqui- 
sitions. 

Applying  the  statements  pertinent  to  the  State  suits 
it  seems  that  the  Securities  Company,  being  a  foreign  cor- 
poration to  Washington  and  to  Minnesota,  is  under  no  obli- 
gation to  obey  the  statutes  of  these  States  unless  it  comes 
within  the  jurisdiction.  With  Washington  it  has  no  relation 
whatever:  It  need  do  no  act  in  Minnesota;  and  even  if  a 
Great  Northern  stockholders'  meeting  should  be  held  there 
it  would  be  entitled  to  vote  in  virtue  of  a  charter  right  ap- 
pertaining to  the  stock  itself. 

Applying  the  statements  pertinent  to  the  Federal  suit 
it  seems  that  the  Securities  Company  acquired  its  stocks 
under  a  State  authorization  which  the  Federal  Government 
is  powerless  to  impugn,  and  that  in  merely  holding  stocks 
and  exercising  a  stockholder's  rights  it  does  not  maintain 
a  monopoly  forbidden  by  the  Act  of  1890. 

70.  The  foregoing  conclusions  appear  to  be  derived 
from  established  principles,  but  some  important  questions 
involved  in  the  cases  at  bar  have  never  been  finally  adjudi- 
cated, and  the  litigation  of  novel  questions  of  intense 
popular  interest  sometimes  evokes  new  readings,  and, 
despite  the  conventional  assumption  that  judges  do  not 
legislate,  even  new  standards  of  law. 

These  novelties  contribute  in  great  part  to  the  gradual 
development  of  law  to  ktep  pace  with  changing,  and,  let  us 
hope,  improving  conditions.  It  is  the  novelty  which  is  in- 
duced by  some  insistent  "  public  policy  "  that  is  most  open 
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to  criticism.  For  this  too  often  indicates  a  pressure  of 
"  popular  opinion  "  to  which  courts  should  never  yield 
until,  embodied  in  valid  legislation,  it  stands  for  "  popular 
judgment." 

While  the  mistake  of  extracting  law  from  considerations 
of  mere  policy  is  not  always  avoided  by  the  judiciary,  it  is 
frequently  pointed  out,  and  we  have  a  recent  addition  to 
these  warnings  in  an  opinion  by  Lord  Halsbury,  who  said 
the  other  day  : 

"  I  do  not  think  that  the  phrase  '  against  public  policy '  is  one  which  in  a 
court  of  law  explains  itself.  *  *  *  In  treating  of  various  branches  of  the 
law  learned  persons  have  analyzed  the  sources  of  the  law,  and  have  some- 
times expressed  their  opinion  that  such  and  such  a  provision  is  bad  because  it  is 
contrary  to  public  policy  ;  but.  I  deny  that  any  court  can  invent  anew  head  of 
public  policy  ;  so  a  contract  for  marriage  brokerage,  the  creation  of  a  per- 
petuity, a  contract  in  restraint  of  trade,  a  gaming  or  wagering  contract,  or 
what  is  relevant  here,  the  assisting  of  the  King's  enemies,  are  all  un- 
doubtedly unlawful  things,  and  you  may  say  that  it  is  because  they  are 
contrary  to  public  policy  that  they  are  unlawful ;  but  it  is  because  these 
things  have  been  either  enacted  or  assumed  to  be  by  the  common  law  unlaw- 
ful, and  not  because  a  judge  or  court  have  a  right  to  declare  that  such 
and  such  things  are  in  his,  or  their,  view  contrary  to  public  policy."  l 

71.  One  who  dissents  from  my  conclusions  without 
questioning  my  views  in  respect  of  public  policy  may  strive 
to  reach  the  heart  of  the  matter  by  an  argument  running 
something  like  this  :  "  Three  sovereigns  have  declared  their 
hostility  to  conditions  calculated  to  restrain  railway  com- 
petition, and  the  United  States,  at  least,  have  made  their 
declaration  most  explicit.  Now  you  concede  that  the 
Securities  Company  is  in  a  position  to  restrain  competition 
between  two  interstate  lines.  You  concede  that  the  railway 
corporations  themselves  could  not  make  a  lawful  agreement 
looking  to  restraint.  How,  then,  can  you  maintain  a  right 
in  the  Company  to  hold  the  position  ?  How  deny  to  a  court 
of  equity  the  ability  to  pierce  the  corporate  disguise,  and 
unmask  the  men  who  have  organized  the  Company  for  the 
purpose  of  bringing  two  railway  corporations  into  a  rela- 
tion  which  the  corporations  themselves  could  not  create?" 

Before  answering  this  argument,  I  call  attention  to  one  of 
the  earliest  and  most  persistent  eccentricities  in  the  history 
of  jurisprudence — the  occasional  and  lawful  co-existence  of 

1  Janson  v.  Driefontein  Mines  [1902]  A.  C.  491.     The  italics  are  mine. 


THE  NORTHERN  SECURITIES  CASES.  327 

prohibition  and  permission,  of  incapacity  and  capacity,  ot 
disability  to  do  a  thing  in  one  way,  and  ability  to  do  it  in 
another.  The  Roman  was  told  by  the  Twelve  Tables 
that  a  thing  bought  and  sold  must  be  actually  before  the 
parties,  and  handled  by  the  purchaser,  and  thus  the  text 
stood  until  the  time  of  Justinian.  Yet  long  before  the 
foundation  of  the  Empire  the  Roman  people  had  emerged 
from  the  primitive  conditions  in  which  this  rule  was  devel- 
oped, and  pressed  to  circumvent  a  law  which  reverence 
stayed  them  from  repealing,  they  had  secured  the  facile 
transfer  of  their  varied  objects  of  property  through  the 
medium  of  frankly  collusive  actions  brought  before  the 
praetor.  Religious  corporations  desiring  to  hold  land  in 
England  were  confronted  by  the  Statutes  of  Mortmain, 
which  forbade  the  passing  of  land  into  the  "  dead  hand  n  of 
the  Church.  Confronted  they  were,  but  not  barred,  for 
through  the  accepted  means  of  a  conveyance  in  trusts  they 
obtained  the  beneficial  use  of  land.  These  are  classic  types 
of  a  number  of  legal  eccentricities,  helpful,  cumbersome, 
whimsical  and  hypocritical.  Together  they  present  an  odd 
phaseof  that  union  of  conserving  and  innovatingforces  which 
has  made  for  stable  progress  in  civilization. 

72.  Private  law  is  not  free  from  eccentricities  to-day, 
though  many  ancient  fictions  have  been  discarded,  but  as 
Justice  Holmes  says  "  when  logic  and  the  policy  of  a  State 
conflict  with  a  fiction  due  to  historical  tradition,  the  fiction 
must  give  way."1  If  the  Supreme  Court  should  find  noth- 
ing in  the  way  of  a  decree  against  the  defendants  in  a  suit 
at  bar  except  a  fiction  of  this  sort  it  might  sweep  this  aside. 
But  the  Court  will  find  a  corporation— the  Securities  Com- 
pany— a  fiction  to  be  sure  as  are  all  corporations,  yet  not  one 
of  the  negligible  kind,  but  a  "  person  "  deliberately  created 
by  a  State  of  the  Union.  This  presents  a  constitutional 
question. 

The  workings  of  constitutional  law  in  the  United  States 
disclose  striking  peculiarities  due  to  the  structure  of  the 
republic,  with  its  separate  States  of  original  and  equal 
powers  and  its  Federal  Government  of  delegated  and 
supreme  powers.     This  arrangement  is  supposed  to  leave 

1  Blackstone  v.  Miller,  U.  S.  Supreme  Court,  Jan.  26,  1903. 
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no  room  for  a  conflict  of  powers,  but  it  affords  more  or  less 
opportunity  for  flank  movements.  For  example,  Congress 
cannot  prohibit  a  State  bank  from  issuing  notes  not  within 
the  definition  of  the  "  bills  of  credit  "  forbidden  by  the  Con- 
stitution,1 but  it  can  tax  the  notes  so  heavily  as  to  discour- 
age their  issue.2 

It  is  in  the  segregation  of  States,  and  the  division  of 
power  between  the  States  and  the  United  States  that  we 
find  constitutional  reasons  why  a  court  of  equity  which  is 
authorized  to  enjoin  competing  interstate  railways  from 
making  rate  agreements,  is  nevertheless  incompetent  to 
condemn  the  Securities  Company  for  acquiring  majority 
interests  in  their  stocks.  The  railways  are  State  corpora- 
tions, but  in  making  rates  for  interstate  transportation  they 
come  within  the  regulating  power  of  Congress.  The 
Securities  Company  is  a  State  corporation  also,  but  when 
it  becomes  a  stockholder  in  the  railways  Congress  cannot 
drag  it  within  Federal  jurisdiction  as  a  person  engaged  in 
interstate  commerce  and  restraining  competition  therein 
within  the  meaning  of  the  Act  of  1890.  Nor  can  other  States 
convict  the  Company  of  a  lawless  disregard  for  their  local 
policies,  merely  because  it  buys  stock  in  their  corporations. 

I  venture  to  crystallize  the  primary  argument  for  the 
defence  in  all  the  suits  in  this  proposition.  A  corporation 
chartered  by  a  State  of  the  Union,  like  a  natural  person 
therein,  is  entitled  to  acquire  property  (not  subject  by 
the  law  of  its  being  to  a  pertinent  restraint  on  alienation) 
free  from  interference  by  the  United  States  or  another 
State. 

Note.  The  New  Jersey  Court  of  Errors  and  Appeals  has  just 
rendered  a  decision  in  Coler  v.  Tacoma  Railway  &  Power  Co.  (Mar.  2, 

1903)- 

This  New  Jersey  company,  which  owned  and  operated  a  street  rail- 
way in  the  State  of  Washington,  agreed  to  transfer  to  a  Washington  cor- 
poration all  its  property  and  franchises,  except  the  franchise  of  being  a 
corporation,  in  exchange  for  shares  of  the  Iatter's  stock.  The  Court 
enjoined  the  transaction  at  the  instance  of  a  stockholder  in  the  New  Jersey 
Company.     After  giving  two  causes  for  injunction  the  Court  says  : 

"  In  yet   another  aspect   this   arrangement   should   be  disapproved. 

1  Briscoe  v.  Bank  of  Kentucky  (1837),   11  Peters,  257. 

2  VeazieBank  v.  Fenno  (1869),  8  Wall.,  533, 


THE  NORTHERN  SECURITIES  CASES.  329 

"  The  Courts  of  Washington  have  decided  that  one  corporation  cannot 
subscribe  for,  purchase,  hold  or  vote  upon  the  shares  of  stcck  of  another 
corporation,  without  legislative  sanction,  and  that  the  legislature  of  the  State 
has  never  sanctioned  such  acts  (Denny  Hotel  Co.  v.  Schram,  6  Wash.  134  ; 
Parsons  v.  Tacoma  Smelting  &  Ref'g.  Co.,  65  Pac.  Rep.  765).  This  doc- 
trine rests  altogether  on  considerations  of  public  policy.  But  it  is  said  that 
the  policy  as  declared  extends  only  to  domestic  corporations,  and  whether 
it  should  embrace  foreign  corporations  is  a  matter  to  be  decided  by  the 
Courts  of  that  State  alone.  I  do  not  understand  that  the  policy  is  so  re- 
stricted. One  of  its  objects  is  to  prevent  one  corporation  from  interfering 
with  the  control  of  another.  This  was  the  purpose  to  be  subserved  by  the 
decision  in  Parsons  v.  Tacoma  S.  &  R.  Co.  just  cited,  where,  although 
the  title  of  the  stockholding  company  was  not  assailed,  its  right  to  vote 
upon  the  stock  was  denied.  It  is  true  that  the  stockholding  company  was 
a  domestic  corporation  ;  but  the  denial  of  its  right  to  vote  could  not  be 
based  on  that  circumstance.  The  doctrine,  that  it  was  impolitic  to  allow 
a  corporation,  whose  chartered  powers  were  subject  to  modification  at  the 
will  of  the  State,  to  exercise  control  over  a  domestic  corporation,  would 
seem  necessarily  to  imply  that  it  was  deemed  equally  impolitic  to  permit 
such  control  by  a  corporation  whose  chartered  powers  were  generally  inde- 
pendent of  the  State.  The  application  of  the  restriction  to  a  foreign  cor- 
poration is  a  mere  interpretation,  not  an  extension  of  the  doctrine. 

"  But  if  it  be  an  extension,  the  extension  is  made  by  the  Constitution  of 
Washington,  which  provides  (Art.  XII,  par.  7)  that  '  No  corporation  organ- 
ized outside  the  limits  of  this  State  shall  be  allowed  to  transact  business 
within  the  State  on  more  favorable  conditions  than  are  prescribed  by  law 
to  similar  corporations  organized  under  the  laws  of  this  State.' 

"The  decisions  already  cited  are  clearly  to  this  effect,  that,  if  a  Wash- 
ington corporation  owned  property  immovably  fixed  in  that  State,  it  could 
not  lawfully  bargain  to  exchange  that  property  for  stock  in  another  Wash- 
ington corporation,  and  after  completion  of  the  exchange  exercise  in  the 
other  corporation  all  the  rights  and  privileges  of  a  private  stockholder.  If 
this  New  Jersey  corporation  can  legally  do  what  is  thus  prohibited  to  a 
Washington  corporation,  then  the  foreign  corporation  is  allowed  to  trans- 
act business  in  Washington  on  conditions  more  favorable  than  those  pre- 
scribed for  its  domestic  corporations.     The  constitution  forbids  this." 

As  this  opinion  is  of  interest  in  a  discussion  of  the  Securities  Company 
cases  I  recite  its  material  passages  in  full,  but  I  cannot  lengthen  an  already 
long  discussion  by  making  adequate  comment.  Suffice  to  say  the  opinion 
does  not  seem  to  necessitate  any  substantial  modification  of  the  text  of  this 
article. 

Carman  F.  Randolph. 
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In  entering  upon  a  course  of  lectures  on  the  Govern- 
ment and  Laws  of  our  Country,  1  cannot  refrain  from  ex- 
pressing what  I  have  long  felt,  a  deep  sense  of  the  greatness 
of  the  undertaking,  and  a  just  diffidence  of  my  own  qualifi- 
cations to  execute  it  with  success.  This  is  the  first  instance 
in  the  annals  of  this  seat  of  learning,  that  the  science  of  our 
municipal  laws  has  thus  been  admitted  into  friendship  with 
her  sister  arts,  and  been  invited  to  lend  her  aid  to  complete 
a  course  of  public  education.  The  experiment  is  however 
well  deserving  of  a  favorable  reception  ;  and  none  I  am 
persuaded  will  be  more  ready  to  bestow  it,  than  those  gen- 
tlemen who  are  the  most  truly  sensible  of  the  importance 
and  difficulty  of  the  inquiries  which  this  experiment  in- 
volves. No  persons  will  more  cheerfully  regard  this 
attempt  with  the  indulgence  it  will  greatly  need,  than  those 
who  have  been  accustomed  to  liberal  pursuits,  and  have 
taken  a  comprehensive  survey  of  the  natural  foundation  of 
laws,  and  the  complicated  system  of  our  national  juris- 
prudence. 

Institutions  of  the  present  kind  seem  to  be  peculiarly 
proper  at  this  day,  when  the  general  attention  of  mankind 
is  strongly  engaged  in  speculations  on  the  principles  of 
public  policy.  The  human  mind,  which  had  been  so  long 
degraded  by  the  fetters  of  feudal  and  papal  tyranny,  has 
begun  to  free  herself  from  bondage,  and  has  roused  into 
uncommon  energy  and  boldness.  The  theory  of  govern- 
ment, and  the  elements  of  law,  have  been  examined  with  a 
liberal  spirit,  and  the  profoundest  discernment.  Nor  have 
our  American  Constitutions  been  neglected  abroad  ;  they 
have  excited  scrutiny,  and  merited  and  received  applause. 
A  learned  French  professor2  has  incorporated  them, 
although    in   a  very    imperfect  manner,    into  his    plan    of 

1  An  Introductory  Lecture  to  a  Course  of  Law  Lectures.  Delivered 
November  17,  1794.  By  James  Kent,  Esquire,  Professor  of  Law  in  Colum- 
bia College.  Published  at  the  request  of  the  Trustees.  New  York. 
Printed  by  Francis  Childs.     1794. 

3  De  la  Croix's  Review  of  Constitutions,  Vol.  2,  419. 
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Juridical  Lectures;  and  he  even  expressed  a  concern, 
lest  the  picture  he  drew  of  the  purity  of  our  legislation 
should  promote  emigrations  from  Europe.  How  inexcus- 
able should  we  probably  be  deemed  by  mankind,  if  we 
neglected  to  make  our  own  laws  and  constitutions  an  in- 
teresting object  of  public  instruction? 

But  the  people  of  this  country  are  under  singular  obli- 
gations, from  the  nature  of  their  government,  to  place  the 
study  of  the  law  at  least  on  a  level  with  the  pursuits  of 
classical  learning.  The  art  of  maintaining  social  order, 
and  promoting  social  prosperity,  is  not  with  us  a  mystery 
tit  only  for  those  who  may  be  distinguished  by  the  adven- 
titious advantages  of  birth  or  fortune.  The  science  of  civil 
government  has  been  here  stripped  of  its  delusive  refine- 
ments, and  restored  to  the  plain  principles  of  reason.  Every 
office  in  the  vast  chain  of  political  subordination's  rendered 
accessible  to  every  man  who  has  talents  and  virtue  to 
recommend  him  to  the  notice  of  his  country.  There  is  no 
individual  in  any  station,  art,  or  occupation,  who  may  not 
entertain  a  reasonable  expectation  in  some  period  of  his  life, 
and  in  some  capacity,  to  be  summoned  into  public  employ- 
ment. If  it  be  his  lot  however  to  be  confined  to  private 
life,  he  still  retains  the  equal  and  unalienable  rights  of  a 
citizen,  and  is  deeply  interested  in  the  knowledge  of  his 
social  duties;  and  especially  in  the  great  duty  of  wisely 
selecting  and  attentively  observing  those  who  may  be  en- 
trusted with  the  guardianship  of  his  rights,  and  the  business 
of  the  nation.  But  those  who  are  favored  with  nobler  and 
superior  parts,  with  a  brighter  portion  of  moral  and  intel- 
lectual accomplishments,  (and  such  I  hope  will  from  time 
to  time  be  the  ornaments  and  pride  of  this  seat  of  learning) 
have  a  still  louder  invitation  to  a  knowledge  of  the  law,  and 
stronger  obligations  to  obtain  it.  Such  persons  are  reared 
up  by  Providence,  not  to  slumber  away  their  lives  in  the 
obscurity  of  retreat,  but  to  be  useful,  eminent,  and  illus- 
trious in  public  stations.  Their  usefulness  will  not  be  con- 
fined merely  to  the  exercise  of  the  inferior  offices  of  the 
local  districts  in  which  they  may  live,  although  in  such 
offices  a  competent  share  of  legal  information  is  required. 
A  wider  field  is  opened  for  the  virtuous  and  generous  youth 
of  our  universities.     The  free  Commonwealth  of  the  United 
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States,  which  in  all  its  ties,  relations  and  dependencies,  is 
animated  with  the  pure  spirit  of  popular  representation, 
offers  the  highest  rewards  to  a  successful  cultivation  of  the 
law,  and  the  utmost  encouragement  to  genius.  The  numer- 
ous seats  in  our  State  Legislatures,  in  Congress,  in  the  higher 
Judicial  and  Executive  Departments,  ought  in  general  to 
be  filled  with  a  succession  of  men,  who  to  the  indispensable 
virtues  ot  probity  and  patriotism,  unite  a  masterly  acquaint- 
ance with  the  leading  principles  of  our  Constitutional 
Polity,  and  the  maxims  and  general  detail  of  our  municipal 
institutions.  A  moment's  reflection  must  surely  convince 
every  one  what  an  amazing  trust  is  confided  to  those  who 
are  placed  in  the  administration  of  our  government,  and 
what  extensive  legal  and  political  knowledge  is  requisite  to 
render  them  competent  to  discharge  it.  Our  political 
fabrics  and  systems  of  jurisprudence,  which  have  been 
reared  with  great  pains,  and  perfected  with  much  wisdom, 
are  to  be  guarded  and  preserved  not  only  from  the  open 
assaults  of  violence,  but  the  insidious  operations  of  faction, 
which  are  more  hostile  and  dangerous  to  the  principles  of 
liberty. 

A  general  initiation  into  the  elementary  learning  of  our 
law,  has  a  happy  tendency  to  guard  against  mischief,  and 
at  the  same  time  to  promote  a  keen  sense  of  right,  and  a 
warm  love  of  freedom.  This  is  strikingly  illustrated  in  the 
historical  progress  of  our  colony  governments,  and  man- 
ners. It  is  well  known  that  the  influence  of  the  Common 
Law  was  strongly  felt  and  widely  diffused  by  our  American 
ancestors,  from  the  time  of  their  emigration  from  Europe, 
and  settlement  on  this  side  of  the  Atlantic.  The  history  of 
their  colonial  proceedings,  (an  inquiry  too  much  neglected 
at  the  present  day)  discovers  clearly  the  marks  of  a  wise 
and  resolute  people,  who  understood  the  best  securities  of 
political  happiness,  and  the  true  foundation  of  the  social 
ties.  The  earliest  inhabitants  of  the  present  State  of  Massa- 
chusetts declared  by  law  that  the  free  enjoyment  of  the  lib- 
erties of  humanity  was  due  to  every  man  in  his  place  and 
proportion,  and  ever  had  been,  and  ever  would  be,  the  tran- 
quility and  stability  of  the  Commonwealth.  They  also 
avowed  that  they  came  over  with  the  privileges  of  freemen, 
and  they  ascertained  and  defined  those  privileges,  and  estab- 
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lished  a  Charter  of  Rights,  with  a  caution,  sagacit}',  and 
precision,  rarely,  if  at  all,  surpassed  by  their  descendants.1 
In  the  distant  history  of  this  State,  we  meet  with  traces  of 
the  same  enlightened  sense  of  civil  security.  Early  in  the 
present  century,  our  Colonial  Assembly  declared,  that  it 
was,  and  always  had  been,  the  unquestionable  right  of 
every  freeman  to  have  a  perfect  and  entire  property  in  his 
goods  and  estate ;  and  that  no  money  could  be  imposed  or 
levied  upon  him  without  the  consent  of  his  representatives.2 
Testimonies  of  the  same  flattering  nature  are  probably  to 
be  found  in  the  records  of  all  our  Colony  Legislatures.  But 
no  higher  evidence  need  or  can  be  produced  of  the  prevail- 
ing knowledge  of  our  rights,  and  the  energy  of  the  freedom 
of  the  Common  Law,  than  the  spirit  which  pervaded  and 
roused  every  part  of  this  Continent  on  the  eve  of  the  late 
Revolution;  when  the  same  power  which  had  once  nour- 
ished us,  jealous  of  our  rising  greatness,  attempted  to 
abridge  our  immunities,  and  check  our  prosperity.  The 
first  Congress,  which  assembled  in  the  year  1774,  discov- 
ered a  familiar  acquaintance  with  the  sound  principles  of 
government,  and  just  notions  of  the  social  rights  of  man- 
kind. They  declared  and  asserted  these  rights  with  a  per- 
spicuity, force,  manliness  and  firmness,  which  threw  luster 
on  the  American  character.  The  late  Earl  of  Chatham  said 
he  could  discover  no  nation  or  council  that  surpassed  them, 
notwithstanding  he  had  read  Thucydides,  and  had  studied 
and  admired  the  master-states  of  antiquity. 

By  thus  comparing  the  excellent  principles  of  our  civil 
policy,  with  their  effects  upon  the  progress  of  our  govern- 
ment, and  the  spirit  of  our  people,  we  are  insensibly  and 
properly  led  to  feel  for  them  an  uncommon  share  of  rever- 
ence and  attachment.  I  cannot  but  be  of  opinion,  that  the 
rudiments  of  a  law,  and  senatorial  education  in  this  country, 
ought  accordingly  to  be  drawn  from  our  own  history  and 
constitutions.  "We  shall  by  this  means  imbibe  the  princi- 
ples of  republican  government  from  pure  fountains  ;  and 
prevent  any  improper  impressions  being  received  from  the 
artificial  distinctions,  the  oppressive  establishments,  or  the 
wild  innovations  which  at  present  distinguish  the  Trans- 
Atlantic  World. 

1  Hazard's  State  Papers,  408,  487. 

2  Colony  Journals,  vol.  I,  224. 
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The  British  Constitution  and  Code  of  Laws,  to  the 
knowledge  of  which  our  lawyers  are  so  early  and  deeply 
introduced  by  the  prevailing-  course  of  their  professional 
inquiries,  abounds,  it  is  true,  with  invaluable  principles  of 
equity,  of  policy,  and  of  social  order;  principles  which  can- 
not be  too  generally  known,  studied  and  received.  It  must 
however  be  observed  at  the  same  time,  that  many  of  the 
fundamental  doctrines  of  their  government,  and  axioms  of 
their  jurisprudence,  are  utterly  subversive  of  an  equality  of 
rights;  and  totally  incompatible  with  the  liberal  spirit  of  our 
American  establishments.  The  student  of  our  laws  should 
be  carefully  taught  to  distinguish  between  the  principles  of 
the  one  government,  and  the  genius  which  presides  in  the 
other.  He  ought  to  have  a  correct  acquaintance  with  gen- 
uine republican  maxims,  and  be  thereby  induced  to  culti- 
vate a  superior  regard  for  our  own,  and  I  trust  more  per- 
fect systems  of  liberty  and  justice.  In  the  words  of  a  dis- 
cerning writer  in  this  country,  who  has  very  ably  unfolded 
the  doctrine  of  representative  republics,  "  The  student 
should  be  led  through  a  system  of  laws  applicable  to  our 
governments,  and  a  train  of  reasoning  congenial  to  their 
principles."1 

But  there  is  one  consideration,  which  places  in  a  strong 
point  of  view,  the  importance  of  a  knowledge  of  our  consti- 
tutional principles,  as  a  part  of  the  education  of  an  Ameri- 
can lawyer ;  and  this  arises  from  the  uncommon  efficacy  of 
our  courts  of  justice,  in  being  authorized  to  bring  the 
validity  of  a  law  to  the  test  of  the  Constitution.  As  this 
is  however  a  subject  of  a  very  interesting  tendency,  and  has 
in  many  cases  inspired  doubts  and  difficulties,2  I  will  take 
the  liberty  of  devoting  a  few  reflections  to  it,  even  in  this 
introductory  discourse. 

The  doctrine  I  have  suggested,  is  peculiar  to  the  United 
States.  In  the  European  World,  no  idea  has  ever  been 
entertained  (or  at  least  until  lately)  of  placing  constitu- 
tional limits  to  the  exercise  of  the  legislative  power.  In 
England,  where  the  Constitution  has  separated  and  desig- 
nated the  departments  of  government  with  precision  and 
notoriety,  the    Parliament   is  still  considered  as  transcend- 

1  Chipman's  Sketches,  238. 

2 See  the  case,  Trevett  and  Weeden,  in  Rhode-Island,  1786. 
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ently  absolute  ;  and,  although  some  judges  have  had  the 
freedom  to  observe,  that  a  statute  made  against  natural 
equity  was  void,1  yet  it  is  generally  laid  down  as  a  neces- 
sary principle  in  their  law,  that  no  Act  of  Parliament  can 
be  questioned  or  disputed.*  But  in  this  country  we  have 
found  it  expedient  to  establish  certain  rights,  to  be  deemed 
paramount  to  the  power  of  the  ordinary  legislature,  and 
this  precaution  is  considered  in  general  as  essential  to  per- 
fect security,  and  to  guard  against  the  occasional  violence 
and  momentary  triumphs  of  party.  Without  some  express 
provisions  of  this  kind  clearly  settled  in  the  original 
compact,  and  constantly  protected  by  the  firmness  and 
moderation  of  the  judicial  department,  the  equal  rights  of 
a  minor  faction,  would  perhaps  very  often  be  disregarded 
in  the  animated  competitions  for  power,  and  fall  a  sacrifice 
to  the  passions  of  a  fierce  and  vindictive  majority. 

No  question  can  be  made  with  us,  but  that  the  acts  of 
the  legislative  body,  contrary  to  the  true  intent  and  mean- 
ing of  the  Constitution,  ought  to  be  absolutely  null  and 
void.  The  only  inquiry  which  can  arise  in  the  subject  is, 
whether  the  legislature  is  not  of  itself  the  competent  judge 
of  its  own  constitutional  limits,  and  its  acts  of  course  to  be 
presumed  always  conformable  to  the  commission  under 
which  it  proceeds;  or  whether  the  business  of  determining 
in  this  instance,  is  not  rather  the  fit  and  exclusive  province 
of  the  courts  of  justice.  It  is  easy  to  see,  that  if  the 
legislature  was  left  the  ultimate  judge  of  the  nature  and 
extent  of  the  barriers  which  have  been  placed  against  the 
abuses  of  its  discretion,  the  efficacy  of  the  check  would  be 
totally  lost.  The  legislature  would  be  inclined  to  narrow 
or  explain  away  the  Constitution  from  the  force  of  the  same 
propensities  or  considerations  of  temporary  expediency, 
which  would  lead  it  to  over-turn  private  rights.  Its  will 
would  be  the  supreme  law,  as  much  with,  as  without  these 
constitutional  safeguards.  Nor  is  it  probable,  that  the  force 
of  public  opinion,  the  only  restraint  that  could  in  that  case 
exist,  would  be  felt,  or  if  felt,  would  be  greatly  regarded. 

1  Hob.  87;  12  Mod.  687. 

' Wooddeson's  Elm.  81.  4  Inst.  36.  Mr.  Paley  in  his  "Principles  of 
Moral  and  Political  Philosophy  "  says  the  Legislature  must  of  necessity  be 
absolute. 
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If  public  opinion  was  in  every  case  to  be  presumed  correct 
and  competent  to  be  trusted,  it  is  evident,  there  would  have 
been  no  need  of  original  and  fundamental  limitations.  But 
sad  experience  has  sufficiently  taught  mankind,  that  opinion 
is  not  an  infallible  standard  of  safety.  When  powerful 
rivalries  prevail  in  the  community,  and  parties  become 
highly  disciplined  and  hostile,  every  measure  of  the  major 
part  of  the  legislature  is  sure  to  receive  the  sanction  of  that 
party  among  their  constituents  to  which  they  belong. 
Every  step  of  the  minor  party,  it  is  equally  certain  will  be 
approved  by  their  immediate  adherents,  as  well  as  indiscrim- 
inately misrepresented  or  condemned  by  the  prevailing  voice. 
The  courts  of  justice  which  are  organized  with  peculiar  ad- 
vantages to  exempt  them  from  the  baneful  influence  of 
faction,  and  to  secure  at  the  same  time,  a  steady,  firm  and 
impartial  interpretation  of  the  law,  are  therefore  the  most 
proper  power  in  the  government  to  keep  the  legislature 
within  the  limits  of  its  duty,  and  to  maintain  the  authority 
of  the  Constitution. 

It  is  regarded  also  as  an  undisputed  principle  in  Ameri- 
can politics,  that  the  different  departments  of  government 
should  be  kept  as  far  as  possible  separate  and  distinct. 
The  legislative  body  ought  not  to  exercise  the  powers  of 
the  executive  and  judicial,  or  either  of  them,  except  in  cer- 
tain precise  and  clearly  specified  cases.  An  innovation 
upon  this  natural  distribution  of  power,  has  a  tendency  to 
overturn  the  balance  of  the  government,  and  to  introduce 
tyranny  into  the  administration.  But  the  interpretation  or 
construction  of  the  Constitution  is  as  much  a  judicial  act 
and  requires  the  exercise  of  the  same  legal  discretion,  as 
the  interpretation  or  construction  of  a  law.  The  courts  are 
indeed  bound  to  regard  the  Constitution  what  it  truly  is,  a 
law  of  the  highest  nature,  to  which  every  inferior  or  deriva- 
tive regulation  must  conform.  It  comes  from  the  people 
themselves  in  their  original  character,  when  defining  the 
permanent  conditions  of  the  social  alliance.  And  to  contend 
that  the  courts  must  adhere  implicitly  to  the  acts  of  the 
legislature,  without  regarding  the  Constitution,  and  even 
when  these  acts  are  in  opposition  to  it,  is  to  contend  that  the 
power  of  the  agent  is  greater  than  that  of  his  principal,  and 
that  the  will  of  only  one  concurrent  and  co-ordinate  depart- 
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ment   of   the   subordinate   authority,  ought  to  control  the 
fundamental  laws  of  the  people. 

This  power  in  the  judicial,  of  determining  the  constitu- 
tionality of  laws,  is  necessary  to  preserve  the  equilibrium 
of  the  government,  and  prevent  usurpations  of  one  part 
upon  another  ;  and  of  all  the  parts  of  the  government,  the 
legislative  body  is  by  far  the  most  impetuous  and  powerful. 
A  mere  designation  on  paper,  of  the  limits  of  the  several 
departments,  is  altogether  insufficient,  and  for  this  reason 
in  limited  constitutions,  the  executive  is  armed  with  a, 
negative,  either  qualified  or  complete  upon  the  making  of 
laws.  But  the  judicial  power  is  the  weakest  of  all,  and  as  it 
is  equally  necessary  to  be  preserved  entire,1  it  ought  not  in 
sound  theory  to  be  left  naked  without  any  constitutional 
means  of  defence.  This  is  one  reason  why  the  judges  in 
this  State  are  associated  with  the  Governor,  to  form  the 
Council  of  Revision,  and  this  association  renders  some  of 
these  observations  less  applicable  to  our  own  particular 
Constitution,  than  to  any  other.  The  right  of  expounding 
the  Constitution  as  well  as  laws,  will  however  be  found  in 
general  to  be  the  most  fit,  if  not  only  effectual  weapon,  by 
which  the  courts  of  justice  are  enabled  to  repel  assaults, 
and  to  guard  against  encroachments  on  their  chartered 
authorities.3 

Nor  can  any  danger  be  apprehended,  lest  this  principle 
should  exalt  the  judicial  above  the  legislature.  They  are 
co-ordinate  powers,  and  equally  bound  by  the  instrument 
under  which  they  act,  and  if  the  former  should  at  any  time 
be  prevailed  upon  to  substitute  arbitrary  will,  to  the  exer- 
cise of  a  rational  judgment,  as  it  is  possible  it  may  do  even 
in  the  ordinary  course  of  judicial  proceeding,  it  is  not  left 
like  the  latter,  to  the  mere  control  of  public  opinion.  The 
judges  may  be  brought  before  the  tribunal  of  the  legis- 
lature, and  tried,  condemned,  and  removed  from  office. 

I  consider  then  the  courts  of  justice,  as  the  proper  and 
intended  guardians  of  our  limited  constitutions,  against  the 
factions  and  encroachments  of  the  legislative  body.  This 
affords   an   additional   and  weighty  reason,  for   making  a 

1  Montesq.  Spirit  of  Laws,  Book  xi.  Chap.  6. 

2  See  the  decision  of  the  Circuit  Court  of  the  United  States,  for  the  Dis- 
trict of  New-York,  April  5th,  1792. 
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complete  knowledge  of  those  constitutions  to  form  the 
rudiments  of  a  public,  and  especially  of  a  law  education. 
Nor  are  the  accomplishments  of  academical  learning  any 
ways  repugnant  to  a  rapid  improvement  in  the  law.  On 
the  contrary,  the  course  of  instruction  which  is  taught 
within  these  walls,  will  greatly  assist  the  researches  of  the 
student  into  the  nature  and  history  of  all  governments, — 
will  give  him  a  just  sense  of  the  force  of  moral  and  political 
obligation,  and  will  especially  crown  the  career  of  his  active 
life,  with  increasing  honor  and  success.  A  lawyer  in  a  free 
country,  should  have  all  the  requisites  ot  Quintilian's 
orator.  He  should  be  a  person  of  irreproachable  virtue 
and  goodness.  He  should  be  well  read  in  the  whole  circle 
of  the  arts  and  sciences.  He  should  be  fit  for  the  adminis- 
tration of  public  affairs,  and  to  govern  the  commonwealth 
by  his  councils,  establish  it  by  his  laws,  and  correct  it  by 
his  example.  In  short,  he  should  resemble  Tully,  whose 
fruitful  mind,  as  this  distinguished  teacher  of  oratory  1 
observes,  was  not  bounded  by  the  walls  of  the  Forum,  but 
by  those  of  nature.  Nor  do  I  recollect  any  material  part 
of  the  attractive  chain  of  classical  studies,  but  which  may 
be  useful  as  well  as  ornamental  in  our  legal  pursuits. 

The  perusal  of  the  best  Greek  and  Roman  authors,  the 
purest  models  of  composition  and  correctness,  is  highly 
important  to  those  who  wish  to  form  their  taste  and  animate 
their  genius.  The  ancient  classic  writers,  are  in  general  so 
distinguished  for  their  good  sense  and  manly  graces,  and 
have  formed  their  works  on  such  sure  principles  of  nature, 
that  the)'  have  always  been  diligently  studied  in  countries, 
and  by  scholars,  the  most  celebrated  for  learning  and 
accomplishments,  and  no  doubt  they  will  receive  the  admi- 
ration of  the  most  distant  ages.  But  it  is  not  only  with  a 
general  view  to  taste  and  elegance,  or  even  for  the  glowing 
exhibition  of  public  examples,  that  I  would  thus  warmly 
recommend  the  original  compositions  of  the  ancients.  The 
knowledge  of  the  civil  law,  the  most  durable  monument  of 
the  wisdom  of  the  Romans,  is  extremely  interesting, 
whether  we  consider  the  intrinsic  merit  of  the  system,  or 
its  influence  upon  the  municipal  laws  of  the  land.  That 
venerable   body  of   law,  which   was   compiled   under   the 

1  De  Institutione  Oratoria,  Lib.  XII. 


KENT'S  INTRODUCTORY  LECTURE.  339 

auspices  of  the  Emperor  Justinian,  and  which  has  fortu- 
nately come  down  for  the  delight  and  improvement  of 
modern  times,  discovers  almost  everywhere,  the  traces  of 
an  enlightened  age  of  the  Roman  Jurisprudence.  And  it  is 
a  well  known  fact,  that  although  the  taste  and  philosophy 
of  the  Romans  declined  with  their  freedom,  a  succession  of 
eminent  civilians  continued  to  shine  with  equal  lustre  far 
under  the  Emperors,  and  Papinian,  Paul,  and  Ulpian  still 
preserved  the  sound  sense  and  classic  purity  of  the  civil  law. 

The  art  of  close  reasoning,  which  is  greatly  helped  by 
the  sciences  of  logic  and  mathematics,  is  of  indispensable 
importance  to  those  who  wish  to  possess  weight  and  repu- 
tation at  the  bar.  A  distinguishing  mind  is  to  be  sure  not 
an  ordinary  gift.  An  accurate  acquaintance  with  the  gen- 
eral principles  of  Universal  Law,  and  an  acute  discernment 
of  the  minute  and  often  latent  circumstances  which  discrim- 
inate the  operation  of  causes,  and  enable  the  means  to  be 
justly  applied  to  the  end,  are  the  fruits  only  of  great 
capacity  and  consummate  application.  Such  fortunate 
geniuses  are  destined  like  Hardwicke  or  Mansfield,  to 
enlighten  and  meliorate  the  jurisprudence  of  their  own 
times,  and  to  render  their  names  familiar  with  future  gen- 
erations. .But  as  an  eminent  author  has  observed,1  legal 
studies  require  only  a  state  of  peace  and  refinement,  and 
may  even  be  pursued  with  a  common  share  of  judgment, 
experience  and  industry  :  and  it  will  be  found  in  almost 
every  degree  of  natural  talents,  that  mathematical  and 
logical  exercises,  contribute  to  collect  and  strengthen  the 
powers  of  the  human  mind. 

The  doctrines  of  moral  philosophy  form  the  foundation 
of  human  laws  and  must  be  deemed  an  essential  part  of 
juridical  education.  It  is  the  business  of  this  science  to 
examine  the  nature  and  moral  character  of  man,  the  rela- 
tions he  stands  in  to  the  Great  Author  of  his  being,  and 
to  his  fellow  men  ;  the  duties,  the  rights  and  happiness  re- 
sulting from  those  relations.  We  are  led  by  these  in- 
quiries to  a  knowledge  of  the  nature,  extent,  and  fitness 
of  moral  obligation,  the  object  and  efficacy  of  punish- 
ment, the  necessity  and  final  end  of  government,  the  justness 
and  harmony  of  obedience. 

Gibbon's  Hist.  Vol.  8,  26. 
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But  the  art  of  public  speaking  is  singularly  applicable 
to  the  profession  of  the  law,  which  by  its  bar  and  sena- 
torial employments,  possesses  a  field,  which  next  to  that  of 
the  pulpit,  is  eminently  within  the  region  and  under  the 
influence  of  eloquence.  The  object  of  public  speaking  is  to 
illustrate  and  enforce  the  truth.  To  this  end,  it  is  neces- 
sary to  remove  prejudices,  engage  the  attention,  state  the 
cause  with  clearness,  arrange  the  arguments  with  skill,  and 
deliver  them  with  justness  of  expression  and  the  force  'of 
sincerity.  "  Perhaps  there  is  no  scene  of  public  speaking," 
says  an  elegant  teacher  of  the  science  of  rhetoric,1  "where 
eloquence  is  more  necessary  than  at  the  bar.  The  dryness 
and  subtility  of  the  subjects,  generally  agitated  in  such 
places,  require  more  than  any  other  a  certain  kind  of  elo- 
quence in  order  to  command  attention ;  in  order  to  give 
proper  weight  to  the  arguments  that  are  employed,  and  to 
prevent  anything  which  the  pleader  advances  from  pass- 
ing unregarded."  And  when  we  recollect  the  intimate 
connection  that  subsists  between  the  pursuits  of  law  and 
general  policy,  and  the  path  which  is  opened  in  this  and  in 
all  free  countries,  from  the  laborious  duties  of  the  bar  into 
the  deliberate  assemblies  of  the  nation,  the  student  is 
strongly  invited  to  aim  at  something  higher  than  the  calm 
and  temperate  eloquence  which  is  proper  in  his  profession. 
He  should  strive  to  make  himself  a  master  of  the  great 
variety  of  public  interests,  and  the  springs  of  public  action. 
He  should  cultivate  a  glowing  attachment  to  his  country 
and  the  best  good  of  mankind,  and  awaken  in  his  breast 
those  lively  passions  which  give  the  highest  energy  to  the 
understanding,  and  the  boldest  efforts  to  eloquence.  It  was 
by  virtues  like  these,  added  to  the  force  of  universal  edu- 
cation, that  the  ancient  orators,  most  of  whom  were  law- 
yers, attained  to  such  distinguished  pre-eminence  in  their 
age  and  country.  And  in  like  manner  the  principal  orna- 
ments of  the  English  bench  and  bar,  within  the  period  of 
the  present  times,  have  been  not  more  remarkable  for  their 
consummate  knowledge  of  the  law,  than  for  their  talents, 
oratory  and  acquisitions  as  scholars. 

But  I  have  ventured  perhaps  sufficiently  far,  in  en- 
deavoring  to  point  out  for  the  benefit  of  the  student,  the 

1  Blair's  Lee.  Vol.  2.    272. 
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principal  advantages  of  a  knowledge  of  our  government 
and  laws,  and  the  utility  of  academical  learning  in  aiding 
his  pursuits.  It  remains  only,  that  I  designate  the  general 
path  I  intend  to  pursue  in  the  course  of  the  following 
lectures. 

This  is  not  the  proper  place  to  prescribe  a  system  of 
rules  for  the  mere  mechanical  professor  of  our  laws.  The 
design  of  this  institution,  is  undoubtedly  of  a  more  liberal 
kind.  It  is  intended  to  explain  the  principles  of  our  con- 
stitutions, the  reason  and  history  of  our  laws,  to  illustrate 
them  by  a  comparison  with  those  of  other  nations,  and  to 
point  out  the  relation  they  bear  to  the  spirit  of  repre- 
sentative republics.  Nothing  I  apprehend  is  to  be  taught 
here,  but  what  may  be  usefully  known  by  every  gentle- 
man of  polite  education,  but  is  essential  to  be  known  by 
those  whose  intentions  are  to  pursue  the  science  of  the  law 
as  a  practical  profession. 

I  propose  to  begin  with  an  examination  of  the  nature 
and  duties  of  government  in  general,  and  a  brief  historical 
review  of  the  several  forms  of  government  which  have 
hitherto  appeared  in  the  world.  The  political  history  of 
the  United  States,  will  then  be  considered  from  the  earliest 
dawn  of  Union  to  the  settlement  of  the  present  Constitu- 
tion. The  final  establishment  of  our  Independence,  will 
naturally  lead  us  to  examine  the  consequence  of  our  sepa- 
rate situation,  by  a  summary  review  of  the  Law  of  Nations, 
as  applicable  to  the  several  conditions  of  Peace,  of  War 
and  Neutrality.  With  these  preliminary  dissertations,  we 
shall  be  prepared  to  enter  into  a  systematic  view  of  the 
Constitution  and  Laws  of  the  National  Government. 

I  shall  consider  the  structure,  rights,  and  powers  of 
Congress,  the  Constitution  and  Powers  of  the  President, 
and  of  the  subordinate  Executive  Departments,  with  a 
survey  of  the  several  subjects  of  a  fiscal  and  military 
nature,  which  are  incident  to  those  departments.  The 
Judicial  System  will  next  occupy  our  attention.  This  will 
involve  a  consideration  of  the  organization,  powers  and 
jurisdiction  of  the  Federal  Courts,  with  an  historical  and 
critical  examination  of  the  elementary  parts  of  a  suit  at 
law.  The  powers  and  objects  of  the  Admiralty,  and 
Equity  side  of  those  Courts  will  also  be  the  subject  of  a  dis- 
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tinct  inquiry.  I  shall  then  conclude  the  subject  of  the 
Federal  Government  and  its  Jurisprudence,  with  a  detail 
of  the  Criminal  Law  and  the  various  proceedings  in  public 
prosecutions. 

The  constitutions  of  the  several  States,  their  structure 
and  residuary  portion  of  power,  and  particularly  the  Con- 
stitution of  this  State,  in  all  its  branches,  Legislative, 
Executive,  and  Judicial,  will  be  the  next  and  extensive 
subject  of  our  inquiries.  The  remainder  of  this  course, 
will  be  principally  if  not  entirely  confined  to  the  Municipal 
Laws  of  this  State.  This  will  lead  me  to  examine  the 
rights  of  property,  both  real  and  personal,  in  all  their  sev- 
eral gradations  and  modifications,  and  the  several  ways  in 
which  property  is  acquired  and  transferred.  The  interest- 
ing subject  of  Personal  Contracts,  will  naturally  involve 
itself  in  this  examination.  Our  attention  will  probably  be 
finally  directed  to  the  diffusive  subject  of  Private  Actions, 
and  of  Crimes  and  Punishments,  but  with  respect  to  some 
of  these  latter  subjects  I  have  not  as  yet  been  able  to 
make  the  ultimate  arrangements. 

This  is  a  sketch  of  the  outlines  of  the  course  of  lectures 
which  are  before  me.  The  anxieties  which  are  felt  for  the 
execution,  are  in  some  measure  proportioned  to  the  impres- 
sions which  result  from  the  dignity  of  the  subject,  and  the 
interesting  nature  of  this  institution.  The  science  of  law, 
has  expressly  for  its  object  the  advancement  of  social  happi- 
ness and  security.  It  reaches  to  every  tie  which  is  endear- 
ing to  the  affections,  and  has  a  concern  on  every  action 
which  takes  place  in  the  extensive  circles  of  public  and 
private  life.  According  to  the  lively  expression  of  Lord 
Bacon,  it  may  justly  be  said  to  come  home  to  every  man's  busi- 
ness and  bosom.  But  there  are  other  considerations  which 
naturally  arise  in  connection  with  our  reflections  on  the 
happy  system  of  our  constitutions  and  laws. 

The  events  which  are  rapidly  crowding  the  present  era, 
are  to  be  deemed  among  the  most  solemn,  and  the  most 
important  in  their  consequences,  of  any  which  have  hitherto 
been  displayed  in  the  history  of  mankind.  Great  revolu- 
tions are  taking  place  in  the  European  World,  in  govern- 
ment, in  policy  and  in  morals,  and  a  new  turn  will  be  given 
to  the  habits  of  thinking,  and  probably  to  the  destination  of 
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human  society.  A  total  demolition  of  the  ancient  fabrics, 
and  the  most  daring  hand  of  innovation,  may  possibly  be 
expedient  in  the  eastern  continent,  to  recall  society  to  its 
original  principles  of  simplicity  and  freedom;  and  to  dis- 
solve the  long,  intricate  and  oppressive  chain  of  subordina- 
tion, which  has  degraded  the  principal  nations  of  Europe, 
and  who  have  been  doomed  so  severely  to  suffer  in  the  first 
instance  by  the  violence  ot  the  Roman  Power,  and  after- 
wards by  the  genius  of  the  Feudal  System.  But  amidst 
the  universal  passion  for  novelty,  which  threatens  to  over- 
turn everything  which  bears  the  stamp  of  time  and  experi- 
ence, we  in  this  country  ought  to  be  extremely  careful,  not 
to  pass  along  unconscious  ot  the  labors  of  the  patriots  who 
effected  our  Revolution;  nor  let  the  admirable  fabrics  of 
our  constitutions,  and  the  all  pervading  freedom  of  our 
Common  Law  be  left  unheeded  or  despised.  I  am  most 
thoroughly,  most  deeply  persuaded,  that  we  are  favored 
with  the  best  political  institutions,  take  them  for  all  in  all, 
of  any  people  that  ever  were  united  in  the  bonds  of  civil 
society.  The  goodness  of  these  institutions  will  brighten 
on  free  investigation,  and  faithful  experiment,  and  be 
respected  according  as  they  are  understood. 

To  preserve  these  best  fruits  of  our  Independence,  is  a 
trust  to  be  confided  to  the  rising  hopes  of  the  day,  to  such 
of  our  young  gentlemen  as  are  animated  with  the  generous 
passion  of  becoming  hereafter  distinguished  as  lawyers, 
magistrates  and  statesmen  ;  and  permit  me  to  add,  it  is  a 
trust  which  they  ought  not  to  contemplate,  but  with  a 
reverence  due  to  its  importance,  and  with  a  manly  determi- 
nation to  deserve  it.  If  he  to  whom  is  entrusted  in  this 
seat  of  learning  the  cultivation  of  our  laws,  can  have  any 
effect  in  elevating  the  attention  of  some  of  our  youth  from 
the  narrow  and  selfish  objects  of  the  profession,  to  the 
nobler  study  of  the  general  principles  of  our  governments, 
and  the  policy  of  our  laws — if  he  can  in  any  degree  illus- 
trate their  reason,  their  wisdom,  and  their  propitious 
influence  on  the  freedom,  order,  and  happiness  of  society, 
and  thereby  produce  a  more  general  interest  in  their  sup- 
port, he  will  deem  it  a  happy  consolation  for  his  labors. 
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NOTES. 


Violation  of  Child  Labor  Law  as  Evidence  of  Negligence. — 
The  authorities,  in  determining  the  legal  effect  of  an  act  done  in 
violation  of  a  statute  or  municipal  ordinance,  are  in  open  conflict 
The  courts  of  at  least  fifteen  States  have  taken  the  view  that  such  an 
act  constitutes  negligence  per  se  while  the  Federal  and  many  other 
State  courts  hold  that  it  is  merely  evidence  of  negligence  to  be  given 
to  the  jury.  The  New  York  Court  of  Appeals  adopt  the  latter  rule 
in  the  recent  case  of  Marino  v.  Lehmaier  (1903)  173  N.  Y.  530. 
The  plaintiff,  a  child  of  13  years,  was  employed  by  the  defendant  to 
work  on  a  printing  press.  The  Labor  Law  (sec.  70)  provides  :  "  A 
child  under  the  age  of  fourteen  years  shall  not  be  employed  in  any 
factory  in  this  State  "  and  makes  such  an  act  a  misdemeanor.  While 
working  around  the  machine  the  plaintiff  was  injured.  Having 
shown  the  breach  of  the  statute  and  the  injury  a  nonsuit  was  granted 
in  the  trial  court.  The  Appellate  Division  reversed  the  decision  on 
the  ground  that  the  violation  of  the  statute  warranted  a  finding  of 
negligence.  The  Court  of  Appeals  in  an  opinion  by  Haight,  J., 
ruled  that  the  illegal  act  of  the  defendant  was  evidence  of  negligence 
for  the  jury,  and  in  case  it  should  be  found  that  the  defendant  was 
negligent  and  the  plaintiff  under  the  circumstances  not  chargeable  with 
contributory  negligence  the  defendant  should  be  held  liable. 

O'Brien,  J.,  in  a  dissenting  opinion,  maintained  that  the  breach 
01  the  statute  was  not  only  no  proof  of  negligence  per  se  (thus  mis- 
understanding the  view  of  the  majority)  but  was  no  indication  of 
negligence  at  all,  citing  Brown  v.  The  Buffalo  R.  R.  Co.  (i860)  22 
N.  Y.  191,  which  decision  was  condemned  by  Davis,  J.,  in  fetter  v. 


NOTES.  345 

Harlem  R.  R.  (1865)  2  Abb.  Ct.  of  App.  Dec.  458,  and  expressly 
overruled  by  Massoth  v.  Delaware  &  Hudson  R.  R.  (1876)  64  N.  Y. 
524.  There  is  to-day  little  if  any  authority  for  Judge  O'Brien's 
position,  all  jurisdictions  admitting  that  such  an  illegal  act  is  either 
negligence  per  se  or  at  least  evidence  of  negligence.  Gray,  J.,  dis- 
sented on  the  ground  that  the  plaintiff  had  not  shown  that  the  injury 
was  a  direct  result  of  the  breach.  The  employment  of  a  child  of 
tender  years  about  a  complicated  machine,  does,  however,  tend  to 
result  in  injury  to  him,  and  in  this  respect  the  case  is  unlike  White  v. 
Lang  (1880)  128  Mass.  598,  where  it  was  held  that  the  act  of  travel- 
ling on  Sunday  "had  no  tendency  to  produce  the  assault  or  the 
consequent  injury  ;  and  therefore  though  the  plaintiff  was  travelling 
in  violation  of  law,  it  does  not  defeat  his  right  of  recovery." 

In  the  principal  case  the  court  made  no  distinction  between  the 
statute  in  question  and  the  great  mass  of  statutes  and  ordinances  and 
applied  the  rule  which  of  late  years  has  been  quite  uniformly  applied 
in  New  York.  In  the  early  case  of  Jetler  v.  Harlem  R.  R.  {supra) 
the  court  said  :  "  Every  person  while  violating  an  express  statute 
is  a  wrongdoer  and  as  such  is  ex  necessitate  negligent  in  the  eye  of 
the  law,  and  every  innocent  party  who  is  injured  by  the  act  may 
recover  notwithstanding  any  redress  the  public  may  have."  This 
decision  formed  the  basis  for  many  similar  holdings  in  other  States, 
but  in  New  York  the  doctrine  was  limited  by  Knupfle  v.  Ice  Co. 
(1 88 1 )  84  N.  Y.  488,  holding  that  the  illegal  act  was  merely  evidence 
of  negligence.  Tim  last  case  was  severely  criticized  in  Boll  v.  Pratt 
( 1 885)  33  Minn.  323  but  cited  and  reaffirmed  in  Moore  v.  Gadsden 
(1883)  93  N.  Y.  12.  Since  then  that  doctrine  has  been  applied  in 
New  York  except  in  the  cases  of  Donnegan  v.  Erhardt  (1890)  119 
N.  Y.  472  and  Pitcher  v.  Lennon  (1896)  12  App.  Div.  356.  These 
decisions  resting  on  the  doctrine  of  Jetler  v.  Harlem  R.  R.  (supra) 
held  that  the  violation  of  a  statute  which  as  in  the  principal  case  had 
a  penal  sanction  was  negligence  per  se. 

It  would  seem  that  the  true  rule,  broadly  speaking,  should  be  that 
whenever  it  is  clear  from  a  purview  of  the  statute  that  the  exact 
consequences  against  which  it  was  intended  to  provide  have  actually 
ensued  from  its  violation  the  act  is  negligence  per  se  ;  but  if  the  injury 
is  merely  collateral  the  breach  is  evidence  of  negligence,  Hayes  v. 
Michigan  Central  R.  R.  (1883)  in  U.  S.  228.  Thus  the  conflict 
which  should  be  but  apparent  has  become  real  due  to  following  pre- 
cedent without  distinguishing  the  facts.  Applying  this  rule  to  the 
principal  case  it  would  seem  that  the  court  in  basing  the  defendant's 
liability  on  the  question  of  negligence  should  have  found  negligence 
per  se. 

But  does  not  the  policy  behind  this  statute  warrant  a  more  rigid 
application?  This  is  not  a  statute  creating  a  new  right  and  imposing 
a  duty  not  before  existing  and  therefore  to  be  limited  to  the  penalty 
imposed.  Nor  is  it  a  statute  passed  for  the  protection  of  persons 
deemed  capable  of  exercising  due  care  so  that  the  plaintiff  to  recover 
must  show  freedom  from  contributory  negligence.  The  above  noted 
incidents  are  common  to  the  great  mass  of  statutes  and  ordinances 
but  do  not  apply  to  this  statute.  Admitting  then,  that  as  a  general 
rule  the  breach  of  a  statute  or  municipal  ordinance  may  be  negligence 
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per  se  or  evidence  of  negligence,  it  seems  that  here  is  a  statute  whose 
policy  is  to  establish  an  absolute  prohibition  of  such  a  nature  that 
any  person  violating  it  does  so  at  his  peril.  Thompson  on  Negli- 
gence, Vol.  I,  §  13. 

Prior  to  the  passing  of  the  Labor  Law  it  was  always  a  question 
for  the  jury  whether  the  child  was  of  sufficient  age  to  appreciate  the 
dangers  to  which  it  was  subjected.  If  the  jury  found  in  the  negative 
then  the  liability  of  the  employer  became  absolute.  In  the  case  of 
Hickey  v.  Taaffe  (1887)  105  N.  Y.  36  Peckham,  J.,  said:  "If  a  per- 
son is  so  young  that  even  after  full  instruction  he  wholly  fails  to  un- 
derstand them  and  does  not  appreciate  the  dangers  arising  from  a 
want  of  care,  then  he  is  too  young  for  such  employment  and  the 
employer  puts  or  keeps  him  at  such  work  at  his  own  risk."  Many 
cases  might  be  cited  holding  that  in  absence  of  statute  when  the  jury 
found  that  the  plaintiff  was  too  young  to  understand  the  nature  and 
risk  of  the  particular  employment  the  question  of  the  negligence  of 
either  party  becomes  immaterial  and  the  defendant  liable  as  a  matter 
of  law  for  resulting  injuries.  The  purpose  of  this  statute  as  defined 
by  Haight,  J.,  was  for  the  protection  of  young  children  whose  health 
and  lives  had  been  gravely  menaced  by  the  increase  of  new  mechan- 
ical appliances,  many  of  which  were  so  easily  operated  that  the  prac- 
tice of  employing  child  labor  had  become  extensive.  The  policy  of 
the  statute  it  seems  fair  to  infer,  was  to  fix  the  age  limit  below  which 
it  was  neither  safe  nor  proper  to  employ  a  child.  It  takes  from  the 
jury  the  question  of  fact  and  declares  the  minimum  of  care  which  an 
employer  could  use,  viz  ,  that  a  child  under  the  age  of  fourteen  is  not 
capable  of  exercising  due  care  around  machinery  and  any  such  em- 
ployment is  a  dangerous  and  wrongful  act 

The  court  evidently  inclined  toward  this  view  in  holding  that  the 
defendant  would  be  liable  for  all  the  direct  consequences.  When 
applying  the  doctrine  of  negligence  the  defendant  should  be  liable 
only  for  the  natural  and  probable  consequences.  Stone  v.  B.  cV  A. 
R.  R.  (1897)  171  Mass.  544.  The  injury  in  the  principal  case  was 
hardly  a  natural  or  probable  consequence  since  the  machine  was  still 
when  the  plaintiff  was  working  around  it  and  the  cause  of  its  starting 
was  unexplained.  It  is  to  be  regretted,  however,  that  the  court  allowed 
the  question  of  contributory  negligence  to  go  to  the  jury.  While  it 
may  be  objected  that  the  statute,  if  it  was  intended  to  make  the  em- 
ployer liable  for  all  the  direct  consequences,  should  have  been  so 
expressed  instead  of  making  the  offense  a  misdemeanor,  nevertheless, 
considering  the  attitude  of  the  courts  prior  to  the  statute,  and  the 
motives  for  its  enactment,  it  seems  a  reasonable  inference  that  its 
policy  was  to  render  a  defendant  who  employed  a  child  under  fourteen 
years  of  age  absolutely  liable  for  the  direct  consequences  of  such  em- 
ployment and  to  make  the  question  of  the  defendant's  negligence  or 
of  the  child's  contributory  negligence  immaterial.  When  the  statute  by 
its  clear  intendment  says  that  a  child  under  the  age  of  fourteen  is  in- 
capable of  exercising  due  care  and  must  not  be  employed,  shall  a 
violator  of  that  law  excuse  himself  from  liability  for  an  injury  to 
the  child  on  the  ground  of  his  or  her  contributory  negligence  ?  It 
would  seem  more  in  accord  with  the  policy  of  the  statute  to  hold  that 
by  a  violation  of  such  a  duty  the  wrongdoer  assumes  the  risk. 
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Legislative  Power  to  Take  Property — To  Legalize  a  Nuisance. 
— The  law  seems  to  be  well  established  in  accordance  with  the  legal 
maxim  "private  rights  must  yield  to  public  convenience"  to  the 
effect  that  the  legislative  power  of  a  government  may  so  legalize  an 
act  which,  unauthorized,  would  be  a  nuisance  as  to  give  the  person 
suffering  therefrom  no  right  of  action,  Miller  v.  Mayor  of  New  York 
(1883)  109  U.  S.  385;  Railway  Co.  v.  Truman  (1885)  n  A.  C.  45; 
Bellinger  v.  N  Y  C.  Railroad  (1861)  23  N.  Y.  42.  Nor  does  the  fact 
that  the  legislative  intent  to  legalize  must  clearly  appear,  Cogswell  v. 
Railroad  Co.  (1886)  103  N.  Y.  10;  R.  R.  Co.  v.  Fifth  Baptist 
Church  (1882)  108  U.  S.  317,  disturb  the  general  proposition. 
The  only  exception  seems  to  be  where,  as  in  several  of  the  United 
States,  the  property  of  private  individuals  is  specifically  protected 
from  injury.  Jackson  v.  Chicago  (1902)  196  111.  496;  Rigney  v.  City 
of  Chicago  (1882)  102  111.  64;  Constitution  of  Illinois  (1870)  Art.  II 
§  13;  Constitution  of  Georgia  (1877)  Art.  I,  §  3.  In  the  majority  of 
our  States  however  this  guaranty  is  lacking  and  in  order  to  entitle 
the  individual  to  compensation  the  State  must  take  property  or 
authorize  such  taking  If  property  is  actually  taken  without  com- 
pensation being  provided  for,  then  the  legislature  is  exceeding  its 
powers  under  the  constitution  and  the  act  is  illegal  and  void.  The 
section  of  the  New  York  Constitution  belongs  to  this  larger  class, 
ArL  I,  §  6. 

It  becomes  important  therefore  when  the  legislative  authority  in 
one  of  our  States  or  in  the  United  States  authorizes,  commands  or 
permits  an  act  to  be  done  to  inquire  whether  that  act  amounts  to  a 
nuisance  or  whether  it  constitutes  a  taking  of  property.  This  was  the 
question  necessarily  involved  in  the  recent  case  of  Muhlker  v.  A^.  Y. 
&  H.  R.  Co.  (1903)  173  N.  Y.  549.  A  railway  company  operating 
its  road  in  the  streets  of  New  York  City  was  compelled  to  elevate  its 
tracks  on  a  steel  viaduct,  the  cost  of  construction  being  met  equally  by 
the  city  and  the  company.  The  act  of  the  legislature  was  mandatory. 
The  erection  of  the  viaduct  deprived  the  plaintiff  of  light  and  air  and 
his  action  was  brought  to  recover  for  the  damage  sustained.  The 
court  refused  a  recovery  on  the  ground  that,  as  the  act  was  manda- 
tory and  constitutional,  the  defendant  was  a  mere  passive  instrument 
in  the  hands  of  the  State.  In  order  for  the  legislative  mandate  to  be 
valid  it  must  first  be  constitutional  and  for  this  it  must  appear  that 
property  is  not  taken.  Inferentially  the  court  decided  that  it  was  not, 
though  an  important  line  of  cases  in  New  York  beginning  with  Story 
v.  N  Y.  Elev.  R.  Co.  (1882)  90  N.  Y.  123  are  dismissed  as  inapplic- 
able. The  Story  case  squarely  decided  that  where  a  railroad  under 
the  permission  of  the  legislature  builds  an  elevated  structure  in  the 
street  it  takes  property  under  the  New  York  Constitution  Art  I,  §  6. 
The  court,  in  the  principal  case,  disposes  of  this  and  other  decisions 
of  the  kind  by  saying  that  in  those  cases  the  act  was  permitted  and 
not  commanded.  Obviously  here  is  a  distinction  without  a  differ- 
ence for  what  the  State  cannot  permit  it  cannot  command.  The 
result  of  the  principal  case  is  to  cast  doubt  upon  the  Elevated  Rail- 
road Cases  and  to  draw  by  a  species  of  legal  intuition,  the  distinction 
between  an  act  which  unauthorized  would  be  a  nuisance  on  the  one 
hand  and  the  taking  of  property  on  the  other.     It  seems  apparent 
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that  the  Story  case  ignored  this  distinction  and  the  resulting  anoma- 
lies in  the  law  of  New  York  have  already  been  pointed  out  in  2  Colum- 
bia Law  Review  158. 

Broadly  speaking,  a  nuisance  interferes  with  the  use  and  enjoy- 
ment of  property,  while  to  take  property  one  must  have  the  act  of 
physical  prehension  Edwards  v.  Boston  (1871)  108  Mass.  535  or, 
what  falls  perhaps  a  little  short  of  this,  the  complete  deprivation  of 
the  use  ot  property  Pumpelly  v.  Green  Bay  Co.  (1871)  13  Wall. 
166. 


Purging  of  Contempts  by  Oath.  —The  recent  case  in  re  Shachter 
(D.  C,  N.  D.  Ga.  1902)  119  Fed.  1010,  decides  that  the  mere  oath 
of  a  bankrupt  that  he  has  turned  over  all  his  property  to  the  receiver 
in  bankruptcy,  is  not  sufficient  to  purge  his  contempt,  where  the  facts 
before  the  court  show  clearly  that  he  has  had  property  in  his  posses- 
sion, which  he  has  failed  to  account  for. 

The  decision  is  in  accord  with  the  weight  of  authority  in  this  class 
of  cases.  In  re  Salkey  (C.  C. ,  111.,  1875)  2I  Fed.  Cas.  239;  in  re  Pur- 
vine  (C.  C.  A.,  Tex.  1899)  96  Fed.  192;  in  re  McCormick  (D.  G,  S.  D. 
N.  Y.  1899)  97  Fed.  566;  in  re  Schlesinger  (C.  C.  A.,  N.  Y.  19C0) 
102  Fed.  117,  but  it  calls  for  an  examination  into  and  explanation  of 
the  question  of  purging  of  contempts  by  oath.  The  rule,  as  generally 
stated  is,  that  in  law  the  contempt  is  purged  by  oath,  but  that  in 
equity  it  is  not.  3  Columbia  Law  Review  45;  King  v.  Vaughan 
(1780)  2  Doug.  R.  516;  Burke  v.  State  (1874)  47  Ind.  528.  In  dis- 
cussing contempts,  it  is  necessary,  as  pointed  out  in  3  Columbia  Law 
Review,  supra,  to  distinguish  clearly  between  those  which  are  criminal 
and  those  which  are  civil.  It  must  be  true  that  in  courts  of  law  the 
criminal  contempt  alone  was  known  originally,  for  those  courts  could 
not  act  in  personam  in  the  civil  action  brought  to  enforce  a  suitor's 
rights.  The  civil  contempt,  therefore,  with  its  process  of  attach- 
ment, distinguished  from  the  criminal  contempt,  in  that  it  was  brought 
to  enforce  the  suitor's  rights,  had  its  origin  in  some  other  tribunal, 
though  there  is  doubt  as  to  its  exact  source.  The  most  satisfactory 
explanation  and  the  one  most  consistent  with  the  development  of  the 
contempt,  is  that  it  came  from  the  civil  law  through  the  Ecclesiastical 
Courts  and  the  Chancery.  Langdell's  Summary  of  Equity  Pleading,  p. 
30.  But  whether  this  is  so  or  not,  the  distinction,  above  pointed  out, 
namely,  that  the  imprisonment  for  the  civil  contempt  is  to  secure  the 
suitor  his  rights,  while  that  for  the  criminal  contempt  is  to  vindicate 
the  dignity  of  the  court,  has  always  existed  and  still  exists,  although 
the  process  to-day  is  the  same  in  both  cases.  Criminal  contempts, 
therefore,  being  a  mild  form  of  treason,  originally  against  the  king, 
and  later  disrespect  of  or  disobedience  to  the  king's  judges,  were  really 
crimes  and  punishable  as  such.  The  contemnor,  however,  by  the 
process,  borrowed  from  the  civil  law,  as  above  suggested,  was 
put  to  his  oath  to  answer  certain  interrogatories,  when  the  con- 
tempt was  "constructive,"  that  is  not  in  the  presence  of  the  court 
As  to  this  form  of  proceeding,  Blackstone  says,  4  Black.  Comm. 
287,  288:  "It  cannot  have  escaped  the  attention  of  the  reader  that 
this  method  of  making  the  defendant  answer  upon  oath  to  a  criminal 
charge  is  not  agreeable  to  the  genius  of  the  common  law  in  any 
other  instance,    and  seems,    indeed,    to  have  been   derived   to  the 
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courts  of  King's  Bench  and  Common  Pleas  through  the  medium  of 
Courts  of  Equity."  It  necessarily  followed,  therefore,  that  to  go  be- 
hind this  oath  during  the  same  investigation,  was,  in  effect,  to  try  the 
contemnor  for  perjury,  without  the  jury  to  which  he  was  entitled.  Of 
course  if  foresworn,  he  could  subsequently  be  prosecuted  for  the  per- 
jury, but  "when  indicted  he  would  have  bail,  a  trial  in  due  form  of 
law;  if  convicted,  the  right  of  appeal,  and  to  apply  for  a  pardon;  but 
by  convicting  him  under  the  form  of  the  contempt  proceeding,  he  is 
deprived  of  all  these  constitutional  safeguards."  Shelby,  Circ.  J., 
dissenting  in  re Purvine  (C.  C.  A.,  Tex.  1899)  96  Fed.  192,  199.  See 
also,  2  Hawkins  P.  C.  (6th  ed)  c.  22;  Rex  v.  Sims  (1701)  12  Mod. 
511;  U.  S.  v.  Dodge  (1814)  2  Gall.  (U.  S.)  313;  State  v.  Earl{\^2) 
41  Ind.  464;  People  v.  Few  (1807)  2  Johns.  (N.  Y. )  290;  in  re  Walker 
(1880)  82  N.  C.  95. 

In  examining  civil  contempts  the  situation  is  found  to  be  different 
It  is  true,  the  process  is  the  same,  but  here  the  offense  is  in  reality  not 
criminal.  A  suitor  may  be  deprived  of  his  rights,  which  have  been 
already  determined  by  the  court  and  its  decree  given.  To  allow  the 
contemnor  to  purge  himself  by  his  oath,  might,  it  is  true,  subject  him 
to  a  prosecution  for  perjury  subsequently,  if  foresworn,  at  the  instance 
of  the  King  or  the  state,  as  in  the  criminal  case,  but  this  would  not  give 
the  suitor  those  rights  which  are  the  object  of  his  petition.  It  followed, 
therefore,  that  in  equity,  or  rather  in  the  civil  contempt  proceeding, 
the  oath  did  not  purge  where  it  was  evident  to  the  court  that  the  con- 
temnor was  able  to  obey.  4  Black.  Comm.  288;  Underwood's  Case 
(1840)  2  Humph.  (Tenn.)  46;  Magennis  v.  Parkhurst  (1844)  4  N.  J. 
Eq.  433;  State  v.  Matthews  (1859)  37  N.  H.  450;  in  re  Yates  (1809) 
4  Johns.  (N.  Y)  317;  Smith  v.  Smith  (1862)  14  Abb.  Pr.  130;  Crook 
v.  People  (1855)  16  111.  534;  in  re  Pitman  (1852)  1  Curtis  (U.  S.) 
186;  Rogers  v.  Patterson  (1834)  4  Paige  Ch.  450. 

In  the  principal  case  the  contempt  was  clearly  civil  and  the 
decision  therefore  correct.  It  is  true  that  some  of  the  Federal 
courts  have  expressed  doubt  as  to  the  use  of  the  contempt  process  as 
a  civil  remedy  in  those  tribunals  owing  to  Rev.  Stat.  §  725,  but,  as 
suggested  in  3  Columbia  Law  Review,  45,  the  better  view  seems  to 
be  that  of  Hendryx  v.  Fitzpatrick  (C.  C,  Mass.  1884)  19  Fed.  810 
which  holds  that  it  can  be  so  used  where  it  is  to  secure  private  rights. 
As  suggested  in  in  re  Salkey,  supra:  "the  district  court,  as  a  court 
in  bankruptcy,  is  clothed  with  all  the  powers  of  a  court  of  equity  ";  and 
again,  when  discussing  whether  the  oath  of  the  bankrupt  should 
purge  in  these  cases,  Drummokd,  J.,  in  the  same  case,  on  appeal, 
says:  "A  subsequent  criminal  prosecution  for  perjury  does  not  pay 
the  claims  of  creditors. "  See  also  the  concurring  opinion  of  Sanborn, 
J.,  in  Boyd  v.  Glucklich  (C.  C.  A.,  Iowa  1902)116  Fed.  131,  to  the 
same  effect.  Another  objection  has  been  raised  to  this  proceeding 
in  these  bankruptcy  cases,  namely,  that  after  oath,  an  imprisonment 
of  the  bankrupt  amounts  to  an  imprisonment  for  debt.  See  dissent 
in  re  Purvine  (C.  C.  A.,  Tex.  1899)  96  Fed.  192.  But  this  is 
answered  by  the  fact  that  if  the  bankrupt  can  show  his  oath  to  be 
true,  he  is,  of  course,  purged,  Rapalje,  Contempt  §  115.  In 
Mueller  v.  Nugent  (1902)  184  U.  S.  1,  it  is  said,  "The  order  to  pay 
over  the  money  was  not  an  order  for  the  payment  of  a  debt,  but  an 
order  for  the  surrender  of  assets  of  the  bankrupt  placed  in  custodia 
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legis  by  the  adjudication. "    See  also  in  re  Schlesinger,  supra;  in  re 
Rosser  (C.  C.  A.,  Mo.  1900)  101  Fed.  562. 


Restraining  Prosecution  of  Action  Brought  in  Another  State. 
— Will  the  courts  of  one  State,  having  jurisdiction  over  the  person  of 
a  defendant,  enjoin  him  from  bringing  or  prosecuting  an  action  in 
another  State?  Generally  speaking  they  will,  when,  by  so  doing, 
more  complete  justice  can  be  done  between  the  parties.  In  Locomo- 
bile Co.  0/  America  v.  American  Bridge  Company  of  New  York  (1903) 
80  N.  Y.  Sup.  288,  such  an  injunction  was  granted,  the  Court  being 
convinced,  in  view  of  the  circumstances  of  the  case,  that  belter  justice 
could  be  done  in  New  York  than  in  Connecticut. 

The  question  is  at  best  one  of  policy.  For,  having  once  obtained 
jurisdiction,  a  court  of  equity  can,  by  acting  in  personam,  prohibit  the 
inequitable  acts  of  either  party.  But  the  propriety  of  exercising  this 
power,  when  its  exercise  indirectly  interferes  with  the  courts  of  inde- 
pendent States,  has  been  the  cause  of  much  difference  of  opinion. 

In  England  both  the  power  and  the  propriety  were  formerly 
doubted.  In  Lowe  v.  Baker  (1692)2  Freem.  125  Lord  Clarendon 
refused  to  grant  the  injunction  on  the  ground  that  the  court  had  no 
authority  to  bind  a  foreign  court  The  reporter,  however,  throws 
doubt  on  his  conclusion  by  adding  "Sed  quaere,  for  all  the  bar  was  of 
another  opinion  ?"  This  doubt  was  finally  dispelled  by  Lord  Brougham 
in  Portarlington  v.  Soulby  (1834)  3  Myl.  &  K.  104,  in  which  he  re- 
views the  whole  subject,  points  out  that  the  court  is  only  command- 
ing the  obedience  of  the  defendant,  and  declares  that  the  power 
should  be  exercised  whenever  justice  demands  it. 

In  the  United  States  the  subject  assumes  several  aspects.  On  the 
one  hand  there  is  danger  of  conflict  between  the  courts  of  different 
States,  and  on  the  other  of  conflict  between  State  and  Federal  courts. 
And  in  each  of  these  there  arise  two  questions:  1st.  Is  such  an  inter- 
ference in  accord  with  the  spirit  of  comity  that  should  exist?  2d. 
Does  such  an  injunction  contravene  the  full  faith  and  credit  clause 
of  the  Federal  Constitution,  (Const.  Art.  IV.  Sec.  1)? 

Considering  these  in  the  order  named,  we  find  in  early  times  a 
strong  tendency  on  the  part  of  the  courts  of  one  State  to  refuse  to 
interfere,  even  in  this  indirect  manner,  with  the  courts  of  other  St  ates. 
Boyd  v.  Hawkins  (N*.  Car.  1833)  2  Dev.  Eq.  229-  New  York  w 
probably  the  strongest  exponent  of  the  doctrine  and  Mead  v.  Merritt 
(1831)  2  Paige  402  is  cited  by  all  its  advocates.  In  that  case  Chan- 
cellor Walworth  says  "I  am  not  aware  that  any  court  of  equity  in 
the  Union  has  deliberately  decided  that  it  will  exercise  the  power,  by 
process  of  injunction,  of  restraining  proceedings  which  have  been 
previously  commenced  in  the  courts  of  another  State."  This  case 
was  followed  in  Williams  v.  Ayrault  (i860)  31  Barb.  364,  and  Harris 
et  al  v.  Pullman  et  al.  (1876)  84  111.  20,  and  was  interpreted  as  laying 
down  an  iron-bound  rule  of  policy.  But  this  interpretation  may  be 
doubted  in  the  light  of  another  case  decided  also  by  Chancellor 
Walworth,  Burgess  v.  Smith  (1847)  2  Barb.  Ch.  276,  and  of  a  long 
line  of  cases  in  New  York  and  elsewhere,  in  which  the  courts  refuse 
to  be  bound  in  this  absolute  manner. 

In  Vail  v.  Knapp  (1867)  49  Barb.  299,  the  court  say  "  While  as  a 
general  rule,  the  propriety  of  which  is  apparent,  the  courts  of  this 
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State  decline  to  interfere  by  injunction  to  restrain  its  citizens  from 
proceeding  in  an  action  which  has  been  commenced  in  the  courts  of 
a  sister  State,  yet  there  are  exceptions  to  this  rule,  and  when  a  case 
is  presented,  fairly  constituting  such  exception,  extreme  delicacy 
should  not  deter  the  court  from  controlling  the  conduct  of  a  parly 
within  its  jurisdiction  to  prevent  oppression  or  fraud."  This  is  a  fair 
expression  of  the  present  policy  of  the  courts  of  this  country  as  well  as 
of  England.  2  Story  Eq.  Jr.  §§  899,  900;  Dehon  v.  Foster  (1862)  4 
Allen  545;  Engelv.  Scheuerman  (1869)  40  Ga.  206;  Snook  v.  Snetzer 
(1874)  25  Ohio  St.  516;  Keyser  v.  Rice  (1877)  47  Md-  2C3J  Allen  v- 
Buchanan  (1892)  97  Ala,  399. 

The  constitutionality  of  such  proceedings  has  been  doubted,  but 
that  phase  of  the  question  was  settled  by  Cole  v.  Cunningham  (1889) 
133  U.  S.  107.  in  which  the  Supreme  Court  upheld  the  injunction, 
recognizing  the  essential  distinction  between  a  court's  refusing  to  give 
credit  to  the  decrees  of  another  court,  and  a  court's  exercising  its 
power  to  restrain  an  individual. 

On  principle  the  same  conclusions  should  be  reached  in  conflicts 
between  State  and  Federal  courts.  Such  has  not  been  the  case. 
Judiciary  Act  1793  (incorporated  in  Revised  Statutes  U.  S.  §  720) 
prohibited  Federal  courts  from  granting  injunctions  to  stay  proceed- 
ings in  State  courts,  except  where  authorized  by  bankrupt  laws.  This, 
however,  has  been  construed  to  apply  only  to  cases  in  which  the  State 
court  had  first  obtained  jurisdiction.  Fisk  v.  Union  Pacific  Ry.  Co. 
(1873)  10  Blatchf.  518;  French  v.  #^(1874)  22  Wall.  250.  Thus 
far  trie  only  inconsistency  in  the  results  has  been  created  by  statute. 
The  real  inconsistency  is  met  with  when  we  consider  the  reverse  of  the 
proposition,  viz.:  the  right  of  a  State  court  to  interfere  in  Federal  pro- 
ceedings. It  has  been  broadly  stated  that  the  State  court  has  no  such 
right.  Riggs  v.  Johnson  Co.  (1867)  6  Wall.  166.  This  can  only  be 
supported  on  the  ground  of  public  policy,  which  recognizes  the 
danger  of  conflict  between  State  and  Federal  courts,  growing  out  of  that 
peculiar  concurrent  jurisdiction.  Even  granting  that  possibility,  the 
better  reasoning  would  seem  to  allow  the  injunction  against  a  litigant 
in  a  Federal  court  as  well  as  in  a  sister  State  court.  Ackerly  v.  Vilas 
(1862)  15  Wis.  440;  Home  Insurance  Co.  v.  Howell  (1873)  24  N.  J. 
Eq.  238.  

Declarations  as  Part  of  thk  Rks  Gesta. — The  looseness  of 
modern  decisions  in  the  interpretation  of  the  so-called  res  gesta  rule 
was  well  illustrated  by  the  recent  case  of  Rogers  v.  Manhattan  Ins.  Co. 
(Cal.  1903)  71  Pac.  348,  which  held,  in  a  suit  in  which  the  death  of 
an  insured  person  was  the  issue,  that  a  lettei  written  by  him  imme- 
diately prior  to  his  disappearance,  announcing  his  intention  to  com- 
mit suicide,  was  admissible  as  part  of  the  res  gesta. 

The  Latin  phrase  res  gesta  is  generally  supposed  to  have  occurred 
first  in  Tooke's  Case  (1794)  25  Howell's  State  Trials  440,  and  to 
have  taken  the  place  of  the  English  word  "transaction"  which  was 
used  in  Rex  v.  Hardy  (1794)  24  Howell's  State  Trials  199  and  earlier 
cases  in  the  discussion  of  this  class  of  evidence.  15  American  Law 
Review,  1.  Although  its  development  in  the  law  has  been  marked  by 
a  decided  tendency  to  envelop  its  meaning  in  such  obscurity  that  to- 
day nearly  any  hearsay  may  be  introduced  under  cover  of  the  phrase 
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res  gesia,  it  is  believed  a  consistent  and  convenient  rule  can  be 
formulated  by  a  strict  adherence  to  the  etymological  and  historical 
significance  of  the  term.  The  reason  for  the  admission  of  declarations 
as  part  of  the  res  gesia  is  that  the  parts  of  a  transaction  are  the  best 
evidence  to  illustrate  and  characterize  it,  that  the  parts  are  so  inter- 
woven with  each  other  into  a  whole,  that  each  gives  credit  to  the 
other,  and  not,  as  is  often  erroneously  said,  that  the  surrounding  cir- 
cumstances give  such  credit  to  the  declarant  that  his  statements  are 
as  trustworthy  as  the  testimony  of  a  witness  under  oath.  Waldele  v. 
N.  Y.  Ry.  (1884)  95  N.  Y.  274.  Whenever  therefore  such  declara- 
tions are  not  part  of  the  transaction  the  reason  for  their  admissibility 
will  cease,  and  this  should  be  true  whether  they  are  closely  or  re- 
motely connected  with  the  transaction  in  point  of  time.  State  v.  Mad- 
dox  (1898)  92  Me.  348.  The  true  test  would  not  be  whether  the 
declarations  are  contemporaneous  in  time,  as  prescribed  in  McKelvey 
on  Evidence,  §  79,  or  so  closely  connected  with  it  as  to  give  the 
declarant  no  time  to  devise  false  statements  for  his  benefit,  as  was 
held  in  Keyes  v.  City  0/  Cedar  Falls  (1899)  107  Iowa,  507,  but  the 
logical  test  would  be  "whether  the  declaration  is  a  verbal  act  illus- 
trating, explaining  or  interpreting  other  parts  of  the  transaction  of 
which  it  is  itself  a  part,  or  is  merely  a  history  or  part  of  the  history  of  a 
completed  past  affair. "  Mayes  v.  The  State  (1886)  64  Miss.  329,  333. 
No  arbitrary  time  limits  can  be  placed  upon  the  res  gesta,  Wharton's 
Criminal  Evidence,  §  262,  but  in  every  case,  what  is  the  completed 
transaction  is  a  question  of  fact,  which  like  many  others,  must  be  de- 
termined by  the  court.  The  authorities  are  in  such  a  chaotic  condition 
they  cannot  be  said  to  support  this  or  any  consistent  rule  This  conflict 
is  due  to  confounding  by  the  courts  of  declarations  that  are  part  of  the 
res  gesia  with  those  that  are  admitted  in  bankruptcy,  rape,  and  agency 
cases,  and  as  declarations  of  intention  and  physical  condition.  The 
declarations  allowed  in  cases  of  bankruptcy,  Bateman  v.  Bailey 
(x794)  5  T.  R.  512;  rape,  Rex  v.  Megson  (1840)  9  Car.  &.  P.  420 
and  agency,  Fair lie  v.  Hasting  (1804)  10  Ves.  Jr.  123,  subsequent 
to  the  action,  deal  with  the  substantive  law  of  these  subjects  and 
properly  are  no  part  of  the  law  of  evidence.  Thayer's  Cases  on  Evi- 
dence 641.  Declarations  of  intention,  frequently  admitted  in  domicile 
cases,  Malzenbaugh  v.  People(igo\)  194  111.  108,  are  allowed,  in  cases 
where  the  state  of  mind  ot  the  declarant  is  in  issue,  on  the  ground  that 
they  are  the  best  and  frequently  the  only  means  of  ascertaining  his 
state  of  mind.  Declarations  of  physical  condition  are  admitted,  when 
made  to  a  physician  or,  as  groans,  instinctively  on  the  ground  that  they 
are  the  best  evidence  and  the  circumstances  are  such  as  to  give  credit 
to  the  declarant,  Bacon  v.  Charlton  (1851)  7  Cush.  581.  These  last 
two  examples,  however,  are  separate  and  distinct  exceptions  to  the 
hearsay  rule  and  have  no  connection  with  the  res  gesta  j  a  distinction 
which  an  examination  of  the  leading  cases  will  show  the  courts  have 
often  failed  to  recognize. 

In  Ins.  Co.v.  Moseley  (1869)  8  Wall  397,  a  leading  American 
case,  declarations  of  physical  condition,  made  subsequent  to  an 
accident,  were  admitted  as  part  of  the  res  gesta,  the  accident. 
This  decision  was  erroneously  reached  on  the  authority  of  Rawson 
v.  Haigh  (1824)  2  Bing.  99,  a  case  of  bankruptcy  and  three  other 
cases  which  will  be  discussed  more  fully.     The  first,  Rex  v.  Foster 
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(1834)  6  Car.  &  P.  325  was  decided  in  a  very  short  opinion 
entirely  on  the  authority  of  Aveson  v.  Lord  Kinnaird  (1805)  6 
East  188,  a  case  that  had  properly  admitted  declarations  of  physical 
condition  and  could  be  no  authority  on  the  res  gesta  rule.  The 
report  of  the  second  case — Thompson  el  ux.  v.  Trevonion  (1693) 
Skinner  402,  in  which  Lord  Holt  allowed  a  statement  made  by  the 
injured  party  immediately  upon  the  injury,  was  too  meagre  for  the 
principle  of  the  decision  to  be  deduced  therefrom.  It  is  noteworthy, 
though,  that  this  case  was  decided  a  hundred  years  before  there  was- 
any  attempt  to  lay  down  a  rule  for  the  admission  of  this  kind  of  evi- 
dence. The  third  case — Commonwealth  v  McPike  (1849)  3  Cush. 
181,  reached  a  conclusion  that  would  destroy  any  principle  or  rule 
and  establish  the  "sound  discretion  of  the  presiding  judge  "  as  the 
test  Another  case, — Ins.  Co.  v.  Hillmon  (1891)  145  U.  S.  285, 
often  quoted,  as  in  the  principal  case,  as  a  leading  authority  on 
this  subject,  decided  solely  that  a  declaration  of  intention  was  admis- 
sible to  prove  mental  condition.  In  England  the  leading  case  of 
Regina  v.  Bedingfield  (1879)  14  Cox,  C.  C.  341,  in  refusing  to  admit 
declarations  made  by  a  wounded  person  a  few  seconds  after  the 
assault  on  the  ground  that  they  were  narrative  and  not  part  of  the 
transaction  established  a  sound  doctrine.  This  decision  was  so 
violently  attacked  in  the  press,  including  an  article  by  the  learned 
author  of  Taylor  on  Evidence,  that  it  was  supported  extrajudicially 
by  Chief  Justice  Cockburn,  who  had  written  the  opinion,  in  a  pam- 
phlet which,  save  for  erring  in  giving  an  indirect  sanction  to  a  dis- 
tinction between  the  criminal  and  civil  application  of  the  rule  (1 
Bishop's  Criminal  Procedure  §  1080)  analyzed  correctly  the  authori- 
ties and  laid  down  a  logical  and  convenient  working  rule.  The  prin- 
ciples enunciated  by  the  Chief  Justice  were  again  the  subject  of  adverse 
criticism  and  this  time  by  a  no  less  eminent  authority  than  the  late 
Professor  Thayer,  14  Am.  L,  R.  817,  15  Am.  L.  R.  1,  71.  Pro- 
fessor Thayer  took  the  illogical  position  of  supporting  the  decision  in 
Commonwealth  v.  Hacke/t  (1861)  2  Allen- 136,  where  declarations, 
made  within  a  few  seconds  of  the  completion  of  the  transaction,  but 
concededly  narrative,  were  admitted,  while  disagreeing  with  Com- 
monwealth v.  McPike  (supra)  which  admitted  declarations  made  a  few 
minutes  after  the  transaction.  He  defended  his  position  on  grounds 
of  expediency,  holding  the  declarations  in  the  first  case  were  nearly 
enough  contemporaneous  to  warrant  their  admission,  while  in  the 
second  case  they  were  not.  The  practical  result  of  this  doctrine 
would  be  to  make  the  trial  court  determine  within  certain  time  limits 
whether  the  declarations  were  sufficiently  contemporaneous,  which 
would  resolve  itself  into  establishing  the  "sound  discretion  of  the 
presiding  judge,"  as  the  test.  The  case  of  Commonwealth  v.  McPike 
was  decided  by  such  a  rule,  the  result  of  which  Professor  Thayer  ex- 
pressly disapproves. 

In  the  principal  case  the  declared  intention  of  the  insured  might 
be  of  some  evidentiary  value  in  determining  whether  or  .not  he  was 
dead  (see  Ins.  Co.  v.  Hillmon,  supra)  and  the  admission  of  the  letter 
might,  therefore,  be  supported  on  that  ground.  But  unless  the  dis- 
appearance of  the  insured — hardly  an  "act  done" — can  be  said  to  be 
the  res  gesta,  there  was  no  definite  transaction  of  which  this  letter  could 
be  a  part,  and  the  court  erred  in  admitting  it  as  such. 
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Administration — Replevin  Against  Executor.  Defendant's  testator 
was  bailee  of  paintings  belonging  to  plaintiff,  who  sued  defendant  as  ex- 
ecutor for  the  possession  of  the  goods  or  their  value.  Held,  the  posses- 
sion lawfully  devolved  upon  the  executor  as  bailee,  and  the  rule  that  ex- 
ecutors are  liable  in  their  representative  capacity  to  the  true  owner  for 
property  received  by  them  in  such  capacity  applies.  Moran  v.  Morrill 
(1903)  78  App.  Div.  440. 

The  general  rule  is  that  an  executor  cannot  subject  the  estate  in  his 
hands  to  any  new  liability  either  by  his  contract  or  his  wrongful  act. 
Van  Slooten  v.  Dodge  (1895)  145  N.  Y.  327.  An  action  to  recover  a  chat- 
tel is  ex  delicto,  Wall  v.  De  Mitkiewicz  (1896)  9  D.  C.  App.  Ca.  109, 
Rector  v.  Chevalier  (1823)  1  Mo.  345,  the  wrongful  detention  being  the 
gist  of  the  action.  N.  Y.  Code  Civ.  Proc.  §  1695  ;  Gildas  v.  Crosby 
(1886)  61  Mich.  413.  While  the  rule  laid  down  in  the  principal  case  is  so 
stated  in  De  Valengin  v.  Duffy  (1840)  14  Pet.  282,  the  decision  limits  the 
rule  to  a  case  where  the  estate  has  been  enriched  by  money  received  by 
the  executor  in  his  representative  capacity.  Goods  belonging  to  another 
are  not  part  of  the  estate.  Shep.  Touchstone,  498  ;  2  Woerner  on  Admin- 
istration, 2d  ed.  §  312  ;  Cooper  v.  White  (1856)  19  Ga.  554.  There  seems 
to  be  no  authority,  and  certainly  no  logical  ground,  for  giving  a  right 
against  the  estate  for  their  unlawful  detention,  a  personal  tort  by  the 
executor,  by  which  the  estate  has  been  in  no  way  enriched. 

Constitutional  Law — Federal  Jurisdiction — Protection  of  Federal 
Officers.  The  petitioner,  while  acting  on  the  posse  of  a  United  States 
revenue  collector,  was  instrumental  in  the  arrest  of  one  Thomas  for  vio- 
lating internal  revenue  laws,  and  testified  against  Thomas  at  the  com- 
mitment proceedings.  Thereafter,  and  while  petitioner  was  on  his  way 
to  make  another  arrest,  he  was  attacked  by  Thomas,  and  struck  him  in 
self-defence.  For  this  he  was  indicted  by  the  State  grand  jury.  Held, 
the  case  was  removable  into  the  federal  court,  the  defendant  having 
acted  "  under  color  of  office  "  in  the  exercise  of  "a  right  or  authority 
claimed  "  under  a  federal  law— U.  S.  Rev.  Stat.  Sec.  643.  Common- 
wealth of  Virginia  v.  De  Hart  (C.  C,  W.  D.  Va.  1902)  119  Fed.  626. 

Where  a  United  States  officer  is  charged  with  a  duty  and  does  acts 
under  color  of  his  duty,  which,  but  for  his  office,  would  be  a  crime 
against  the  State,  the  United  States  courts  have  jurisdiction,  and  under 
the  act  of  Congress,  supra,  can  remove  the  case  from  the  State  courts 
into  the  federal  courts.  State  v.  Hoskins  (1877)  77  N.  C.  530.  The  stat- 
ute applies  to  deputies  and  assistants  of  marshals,  when  engaged  in  en- 
forcing a  revenue  law.  Davis  v.  South  Carolina  (1882)  107  U.  S.  597. 
It  would  make  no  difference  that  the  assault  arose  out  of  a  previous 
transaction,  as  the  officer  on  his  way  to  make  an  arrest  was  engaged  in 
the  discharge  of  his  duty.     In  re  Neagle  (1889)  135  U.  S.  1. 

Constitutional  Law— Highway  Easements— Compensation.  A  railway 
company  operating  its  road  in  the  streets  of  a  city  was  compelled  by  legis- 
lative act  to  elevate  its  tracks  by  means  of  a  viaduct  which  deprived 
plaintiff's  premises  of  light  and  air.  Held,  the  statute  compelling  the 
erection  of  the  viaduct  was  constitutional,  and,  the  act  being  essentially 
done  by  the  State,  plaintiff  could  not  recover.  Muhlker  v.  N.  Y .  &*  H. 
R.  R.  Co.  (1903)  173  N.  Y.  549.     See  Notes,  p.  347. 

Contracts— Public  Officer's  Bond.  The  superintendent  of  the  mint  at 
New  Orleans  gave  bond  that  he  should  "  faithfully  and  diligently  per- 
form, execute,  and  discharge,  all  and  singular,  the  duties  of  said  office 
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according  to  the  laws  of  the  United  States,  then  this  obligation  to  be  void 
and  of  no  effect,  otherwise  to  remain  in  full  force  and  value."  Section 
3504,  U.  S.  Comp.  Stat.  1901,  p.  2341,  prescribe  that  "  the  superintendent 
of  each  mint  shall  receive  and  safely  keep  until  legally  withdrawn  all 
moneys  or  bullion  which  shall  be  for  the  use  or  expense  of  the  mint." 
Without  personal  fault  on  the  part  of  the  superintendent  $25,000  of 
treasury  notes  were  burned.  Held,  the  superintendent  was  liable  on  his 
bond  for  the  face  value  of  the  notes  destroyed.  Smythe  v.  United  States 
(1903)  188  U.  S.  156. 

The  court  is  fully  supported,  by  the  authorities  which  it  cites,  in  hold- 
ing that  nothing  short  of  an  act  of  God  or  of  a  public  enemy  will  excuse 
the  performance  of  such  a  bond.  The  ground  for  granting  a  recovery 
of  the  face  value  of  the  notes  does  not  seem  plain.  The  lower  court 
(1901,  46  C.  C.  A.  354)  proceeds  upon  the  ground  that  the  bond  is  absolute 
and  not  one  of  indemnity,  and  there  is  some  authority  for  this  view. 
State  v.  Gresham  (1848)  1  Ind.  190;  State  v.  Hayes  (1887)  30  W.  Va.  107. 
This  seems  to  have  been  the  view  of  the  prevailing  opinion  in  the  tru- 
preme  Court,  although  it  is  somewhat  disguised  in  an  attempt  to  avoid 
overruling  United  States  v.  Morgan  (1850)  11  Howard  154,  which  the 
dissenting  justices  relied  upon  to  show  that  such  bonds  were  given  for 
indemnity  only. 

Contracts -Statute  of  Frauds — Will  as  Memorandum.  Defendant 
took  possession  of  the  lands  in  controversy  under  a  parol  contract  with 
his  grandfather,  who  owned  the  lands,  whereby  it  was  agreed  that  if  the 
defendant  would  live  with  his  grandfather  the  latter  would  devise  the 
lands  to  him.  The  defendant  went  to  live  with  his  grandfather  who 
made  a  will  as  agreed.  Subsequently  the  grandfather  deeded  the  lands 
in  question  for  no  consideration  to  the  plaintiff,  who  brings  ejectment. 
Held,  the  will  was  a  sufficient  memorandum  to  take  the  case  out  of  the 
statute  of  frauds.     Shoyer  v.  Smith  (Pa.  1903)  54  Atl.  24. 

The  general  rule  that  the  memorandum,  in  order  to  satisfy  the  statute, 
must  contain  all  the  terms  of  the  contract, — Abeel  v.  Radcliff (N.  Y. 
1816)  13  Johns.  297;  May  v.  \\  ard  (1883)  134  Mass.  127 — seems  also  to 
have  been  the  law  in  Pennsylvania.  Soles  v.  Hickman  (1852)  20  Pa.  St. 
180;  Rineerv.  Collins  (1893)  156  Pa  St.  342.  In  each  of  the  two  cases 
cited  by  the  court  in  the  principal  case  as  upholding  its  position,  the  will 
contained  the  terms  of  the  contract;  Br  inker  v.  Br  inker  (1847)  7  Pa.  St. 
53;  Smith  v.  Tuit  (1889)  127  Pa.  St.  341;  but  in  the  principal  case  the  will 
apparently  made  no  reference  to  any  contract  or  to  any  or  its  terms.  The 
ruling,  therefore,  seems  wrong.  No  reliance  was  placed  on  the  doctrine 
of  part  performance. 

Corporations— Transfer  of  Shares — Forged  Deed  of  Transfer.  One 
of  two  owners  of  shares  of  stock  pledged  them  with  the  defendants  and 
gave  the  latter  a  deed  of  transfer  on  which  the  signature  of  the  co-owner 
was  forged.  At  the  request  of  the  defendants,  who  were  innocent,  and 
on  the  faith  of  the  transfer  deed,  the  corporation  registered  the  defend- 
ants as  shareholders.  It  was  afterward  made  liable  to  the  true  owner. 
Held,  the  corporation  might  recover  from  the  defendants  the  damages 
sustained.     Sheffield  Corporation  v.  Barclay,  [1903]  1  K.  B.  1. 

In  refusing  to  follow  the  opinion  of  Lindley,  J.,  in  Simm  v.  Anglo- 
America  Assn  (1879)  5  Q.  B.  D.  188,  the  court  adopted  a  sound  principle, 
and  one  supported  by  two  American  decisions.  Boston  &*  Albany  R. 
Co.  v.  Richardson  (1883)  135  Mass.  473  ;  Beacon  v.  Howard  Ins.  Co. 
(1875)  42  Md.  384.  Though  there  is  but  little  authority  upon  this  subject, 
yet  upon  an  analogy  to  the  implied  warranty  of  title  by  the  vendor  of 
personalty,  Edwaras  v.  Pearson  (1S90)  6  T.  L.  R.  220,  it  would  seem 
sound  to  hold  the  transferee  impliedly  warrants  the  genuineness  of  his 
deed  of  transfer.  Boston  cV»  Albany  R.  Co.  v.  Richardson,  supra.  The 
cases,  however,  are  inclined  to  place  their  decisions  partly  on  the  vague 
ground  that  "  as  between  two  innocent  parties  the  loss  must  be  borne  by 
the  party  causing  it."  Brown  Lancaster  Co.  v.  Howard  Ins.  Co.x 
supra. 
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Damages —  Contracts — Anticipatory  Breach.  Defendant  newspaper 
contracted  to  buy  news  from  plaintiff  press  association  for  ten  years. 
After  four  years  defendant  repudiated  the  contract.  Three  years  later 
plaintiff  made  an  assignment  in  insolvency.  Held,  plaintiff  is  entitled 
to  recover  as  damages  the  value  of  the  contract  from  the  date  of  breach 
to  the  date  of  insolvency  only.  United  Press  v.  Abe  1 1  Co.  (1903)  79  App. 
Div.  550. 

The  party  injured  by  a  breach  of  contract  may  recover  as  damages 
the  actual  loss  sustained — the  value  of  the  contract.  Devlin  v.  Mayor 
(1875)  63  N.  Y.  25;  2  Sedgwick  on  Damages  (8th  ed.)  §§  607,  609,  618. 
This  value  is  to  be  ascertained  in  view  of  all  the  circumstances  of  the 
case.  Wakeman  v.  Wheeler  &*  Wilson  Mfg.  Co.  (1886)  101  N.  Y. 
205.  In  the  principal  case  the  contract  was  personal,  depending  for  its 
proper  performance  upon  the  skill,  knowledge  and  discretion  of  the 
plaintiff  as  a  news-gatherer.  It  was  therefore  unassignable  and  the 
ability  to  perform  terminated  with  the  plaintiff's  assignment  in  insol- 
vency. After  that  date,  had  the  defendant  not  repudiated,  the  plaintiff 
could  have  earned  nothing  under  the  contract,  so  that  to  allow  the 
plaintiff  the  value  of  the  contract  from  breach  to  insolvency  seems  a  cor- 
rect application  of  the  principle  that  damages  are  intended  as  com- 
pensation for  the  loss  sustained. 

Domestic  Relations — Constitutional  Law — Alimony.  The  plaintiff  ob- 
tained a  decree  of  divorce,  with  alimony,  against  the  defendant.  The 
decree  was  modified  under  N.  Y.  Laws  1900,  c.  742,  passed  subsequent  to 
the  decree,  authorizing  the  Supreme  Court  to  modify  the  award  of 
alimony  after  final  judgment.  Held,  the  act  was  unconstitutional  as  to 
decrees  entered  before  its  passage,  as  depriving  the  plaintiff  of  prop- 
erty without  due  process  of  law.  Livingston  v.  Livingston  (1903)  173 
N.  Y.  377- 

The  court  had  no  authority  under  the  statutes  in  force  at  the 
time  of  the  decree  to  modify  it  after  final  judgment.  Kamp  v.  Kamp 
(1874)  59  N.  Y.  212  ;  Erkenbach  v.  Erkenbach  (1884)  96  N.  Y.  456.  The 
question  then  arises  whether  subsequent  legislation  can  remedy  this 
defect.  The  case  seems  right  in  deciding  that  it  cannot.  Although  a 
decree  of  alimony  differs  in  some  respects  from  an  ordinary  judgment, 
Romaine  v.  Chauncey  (1892)  129  N.  Y.  566  ;  In  re  Robinson  (1884)  27 
Ch.  Div.  160,  it  is,  nevertheless,  a  property  right  substituted  for  the 
marital  obligation  to  support.  Romaine  v.  Chauncey,  supra.  The 
judgment  is  for  the  payment  of  money,  and  such  an  obligation  is  beyond 
the  power  of  the  legislature  to  modify  in  any  manner.  Germania  Savings 
Bank  v.  Suspension  Bridge  (1899)  159  N.  Y.  363  ;  McCullough  v.  Vir- 
ginia (1898)  172  U.  S.  102. 

Domestic  Relations — Foreign  Divorce— Estoppel.  Plaintiff  sued  in 
New  York  for  dower.  She  had  secured  a  divorce  in  Massachusetts,  the 
husband  being  served  by  publication  and  never  having  submitted  him- 
self to  the  jurisdiction.  Held,  plaintiff  having  procured  the  decree  of 
the  Massachusetts  court  could  not  be  heard  to  dispute  its  validity.  Star- 
buck  v.  Starbuck  (1903)  173  N.  Y.  503. 

The  contrary  decision  of  the  court  below  was  criticized  in  1  Colum- 
bia Law  Review,  485.  It  is  a  matter  of  congratulation  that  the  court 
avoided  the  dictum  in  the  much  criticized  case  of  People  v.  Baker  (1879) 
76  N.  Y.  78,  that  the  plaintiff  might  be  divorced  by  ex  parte  proceedings 
though  the  defendant  would  still  be  married.  See  Dunham  v.  Dunham 
(1896)  162  111.  589.  Substantially  the  reasoning  of  the  principal  case  is 
employed  in  Kerrigan  v.  Kerrigan  (1862)  15  N.  J.  Eq.  146,  and  In  re 
Ellis'  Estate  (1893)  55  Minn.  401. 

Domestic  Relations — Foreign  Divorce — Jurisdiction.  The  deceased, 
a  citizen  of  Massachusetts,  went  to  South  Dakota  and  instituted  a  suit  for 
divorce.  His  wife  put  in  an  answer  and  then  withdrew.  The  deceased, 
after  obtaining  a  decree,  returned  to  Massachusetts.  A  Massachusetts 
statute  provided  that  if  an  inhabitant  went  to  another  State  to  procure  a 
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divorce,  the  divorce  should  be  of  no  force  or  effect.  The  Massachusetts 
court  found  the  deceased  had  never  obtained  a  domicil  in  South  Dakota, 
and  held  the  defendant  in  the  South  Dakota  suit  entitled  to  be  adminis- 
tratrix. Held,  the  full  faith  and  credit  clause  of  the  federal  Constitution 
was  not  violated.     Andrews  v.  Andrews  (1003)  188  U.  S.,  14. 

Under  this  clause  of  the  Constitution,  jurisdiction  is  always  open  to 
question,  and  a  judgment  may  be  disregarded  in  another  State  if  any 
fact  essential  to  jurisdiction  was  lacking.  Thompson  v.  Whitman  (1873) 
18  Wall.  457.  It  is  an  established  doctrine  of  the  United  States 
Supreme  Court  that  domicil  of  some  sort  within  the  State  is  necessary  to 
give  jurisdiction  to  grant  a  divorce.  Bell  v.  Bell  (1901)  181  U.  S.  175; 
Streitwolf  v.  Streitwolf  (1001)  181  U.  S.  179.  In  those  cases  the 
proceedings  were  ex  parte,  but  in  the  present  case  the  court  refused  to 
distinguish  them,  holding  that  domicil  is  indispensable  even  if  both  par- 
ties appear.  Therelore,  though  the  court  places  some  reliance  on  the 
statute,  the  Massachusetts  court  could  have  reached  the  same  conclusion 
even  in  its  absence. 

Equity — Cloud  on  Title.  A  leased  land  to  B,  who  covenanted  to  pay 
taxes.  The  lease  was  assigned  to  the  defendant,  and  the  reversion  to  the 
plaintiff.  The  defendant  later  assigned  the  lease  to  one  Dryden,  and  on 
taxes  falling  in  arrears  bought  in  the  property  under  a  tax  sale  and 
claimed  adversely  to  the  plaintiff.  On  demurrer  to  a  bill  to  remove  cloud 
on  title,  it  was  held,  though  the  plaintiff  was  out  of  possession  and 
ejectment  would  lie,  still  equity  had  jurisdiction  on  the  ground  of  fraud 
and  because  the  remedy  at  law  was  inadequate  as  a  void  instrument  of 
title  would  be  left  outstanding.  Oppenheimer  v.  Levi  (Md.  1003)  54 
Atl.  74. 

The  holding  of  the  court  that  there  was  not  an  adequate  remedy  in  this 
case  means  that  ejectment  would  never  be  an  adequate  remedywhere  the  de- 
fendant was  claiming  under  a  paper  title,  and  is  contrary  to  principle  and 
authority,  as  the  judgment  would  make  the  deed  a  res  judicata.  Pratt 
v.  Pond  (Mass.  1863)  5  Allen,  59;  Bassettv.  Brown  (1869)  100  Mass.  355; 
Dawley  v.  Brown  (1880)  79  N.  Y.  390.  There  would  have  been  a  com- 
plete remedy  at  law  in  the  ejectment  which  the  court  concedes  would  lie. 
A  plaintiff  cannot  transfer  the  adjudication  of  a  legal  controversy  to 
equity  by  the  mere  allegation  of  fraud.  Green  v.  Spaulding  (1882)  76 
Va.  411. 

Equity — Injunction  to  Restrain  Proceedings  in  Another  State. 
Defendant  brought  suit  against  plaintiff  in  New  York,  for  breach  of  con- 
tract, and  later  commenced  an  action  in  Connecticut  on  the  same  cause  of 
action.  Plaintiff  asked  the  New  York  court  to  restrain  defendant  from 
prosecuting  the  action  in  Connecticut,  on  the  ground  that  it  was  only 
brought  to  avoid  certain  evidence  which  could  be  introduced  in  New 
York,  but  not  in  Connecticut.  Held,  am  injunction  should  be  granted.. 
Locomobile  Co.  of  America  v.  American  Bridge  Co.  of  New  York  (1903) 
80  N.  Y.  Sup.  288.     See  Notes,  p.  3501. 

Equity— Specific  Performance — Contract  of  Husband  and  Wife  to 
Live  Together.  Defendant  was  sued  for  divorce,  and  in  consideration  of 
his  wife's  foregoing  their  differences  and  becoming  reconciled  and  living 
with  him,  promised  to  convey  certain  land  to  trustees  for  the  benefit  of 
his  children.  The  wife  discontinued  her  action  and  lived  with  defendant. 
On  refusal  to  convey,  the  wife  and  the  children  by  their  guardian  brought 
a  suit  for  specific  performance.  Held,  the  conveyance  would  be  decreed. 
Moayon  v.  Moayon  (Ky.  1903)  72  S.  W.  33. 

The  objection  that  there  was  a  want  of  mutuality  was  met  by  holding 
the  reconciliation  to  be  substantial  performance.  A  similar  case  is  Bar- 
bour v.  Barbour  (1802)  49  N.  J.  Eq.  429.  The  same  result  might  perhaps 
be  reached  by  treating  the  contract  like  a  marriage  settlement,  where  the 
children  may  sue  even  when  one  party  is  in  default.  Harvey  v.  Ashley 
(1748)  3  Atk.  607. 
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Evidence — Hearsay— Res  Gesta.  In  an  action  on  an  insurance  policy 
in  which  the  death  of  the  insured  was  the  issue,  the  plaintiff  sought  to 
introduce  a  letter  written  by  the  insured  after  he  was  last  seen,  announc- 
ing his  intention  to  commit  suicide.  Held,  such  letter  was  admissible 
as  part  of  the  res  gesta.  Rogers  v.  Manhattan  Ins.  Co.  (Cal.  1003)  71 
Pac.  348.     See  Notes,  p.  351. 

Evidence — Presumption  of  Death.  The  owner  of  property  taken  by 
condemnation  proceedings  had  been  absent  and  unheard  of  by  his  family 
for  more  than  seven  years,  and  his  widow  and  heirs  at  law  claimed  the  com- 
pensation. Held,  the  presumption  of  death  after  seven  years'  absence 
raised  by  Code  Civ.  Proc.  §  841  applies  only  to  one  on  whose  life  an 
estate  in  land  depends,  and  to  establish  death  in  other  cases  additional 
evidence  is  necessary.  In  re  Boerum  St.  (N.  Y.  1903)  66  N.  E.  11. 
Although  the  burden  of  proof  is  upon  one  asserting  the  death  of  a 
person,  yet  it  is  the  general  rule  that  if  the  person  has  not  been  heard  of 
for  seven  years  by  those,  if  any,  who,  had  he  been  alive,  would  naturally 
have  heard  of  him,  he  is  presumed  to  be  dead,  unless  the  circumstances 
of  the  case  are  such  as  to  account  for  his  not  being  heard  of  without 
assuming  his  death.  Bennett,  AdnCr  v.  Sloman  (1900)  70  N.  H.  289 ; 
Flood  v.  Growney  (1895)  126  Mo.  262;  1  Greenl.  Ev.  S  41.  But  there  is 
no  presumption  as  to  the  time  of  death  in  most  jurisdictions.  Davie  v. 
Briggs  (1878)  97  U.  S,  628;  Nepean  v.  Doe  &*  Knight  (1837)  2  M.  &  W. 
894.  The  principal  case  recognizes  this  general  rule  but  refuses  to  apply 
it  until  all  the  evidence  obtainable  is  before  the  court.  Matter  of  Tobin 
(1888)  15  N.  Y.  St.  Rep.  749. 

Evidence — Testimony  of  Arbitrators  to  Impeach  an  Award.  A 
pending  cause  was  by  argument  of  the  parties  submitted  to  arbitration. 
An  award  was  made,  purporting  on  its  face  to  be  unanimous.  The  una- 
nimity was  denied,  and  in  support  of  the  denial  depositions  of  the  arbitra- 
tors were  offered  in  evidence.  Held,  they  were  inadmissible.  Corrigan 
v.  Rockefeller  (Ohio,  1902)  66  N.  E.  95. 

The  point  was  whether  the  testimony  of  an  arbitrator  is  inadmissible 
to  impeach  the  award  as  that  of  a  juror  is  inadmissible  to  impeach  a  ver- 
dict. The  case  seems  to  be  the  first  in  America.  In  Ireland  no  analogy 
between  an  arbitrator  and  a  juror  is  recognized.  Brophy  v.  Holmes 
(1828)  2  Moll.  1.  In  England  while  it  has  long  been  the  rule  that  mis- 
take or  misconduct  of  arbitrators  could  not  be  pleaded  in  an  action  on  the 
award,  Wills  v.  MacCarmack  (1762)  2  Wils.  148;  Braddick  v.  Thomp- 
son (1807)  8  East,  344,  yet  there  has  been  difference  of  opinion  on  motions 
to  vacate  awards  in  arbitrations  entered  into  under  rule  of  court.  The 
Exchequer  refused  to  hear  such  testimony  as  was  offered  in  the  principal 
case;  Phillips  v.  Evans  (1843)  12  M.  &  W.  309;  Haggar  v.  Baker  (1845) 
14  M.  &  W.  9;  while  the  Queen's  Bench  and  the  Common  Pleas  admitted 
it.  Hutchinson  v.  Shepperton  (1849)  13  Q.  B.  955;  In  re  Hall  (1841)  2 
M.  &  G.  847.  The  House  of  Lords  finally  ruled  that  such  evidence  is  ad- 
missible only  to  show  that  the  arbitrators  acted  within  their  jurisdiction. 
Buccleugh  v.  Board  of  Works  (1872)  L.  R.  5  H.  L.  418. 

Negotiable  Instruments — Forged  Check — Recovery  of  Money  Paid 
by  Mistake.  Plaintiff  bank  certified  a  check  for  $5.00,  drawn  on  it  by  B. 
B  raised  the  check  to  $500  and  defendant  bank  cashed  it.  Plaintiff  paid 
the  check  when  presented  by  defendant,  but  the  next  day  discovered  the 
forgery  and  demanded  that  defendant  repay  the  money.  Held,  plaintiff 
could  recover.  Imperial  Bank  v.  Hamilton  Bank  (1902)  72  L.  J.  P. 
C.  1. 

In  Cocks  v.  Masterman  (1829)  8  L.  J.  K.  B.  77  and  London,  etc.,  Bank 
v.  Bank  of  liver  pool  [1896]  1  Q.  B.  7  it  is  stated  broadly  that  if  the 
holder  of  a  bill  receives  the  money  on  it,  and  is  suffered  to  retain  it  during 
the  whole  of  the  day,  the  party  who  paid  it  cannot  recover  it  back,  on 
discovering  an  irregularity.  The  court  holds  that  this  rule,  despite  the 
broad  language  used  in  both  cases,  is  not  applicable  to  the  principal  case. 
In  the  cases  named  the  holder  was  entitled  to  immediate  notice  in  order 
that  he  might  at  once  notify  the  drawer  and  indorser,  and  thus  fix  their 
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liability.  But  in  the  principal  case  there  was  no  indorser,  and  B,  the 
drawer  and  forger,  was  not  entitled  to  any  notice.  No  loss  having  been 
occasioned  by  the  delay,  notice  given  the  day  after  payment  was  within 
a  reasonable  time  and  sufficient  to  entitle  the  plaintiff  to  recover  the 
money  paid.  A  similar  result  has  been  reached  in  New  York.  Goddard 
v.  Bank  (1850)  4  N.  Y.  147. 

Pleading  and  Practice — Joint  Debtors — Joinder  of  Executor.  Four 
parties  were  joint  makers  of  a  note.  Plaintiff  sued  three  survivors,  and 
joined  with  them  the  executor  of  the  fourth  maker,  deceased,  relying  on 
N.  Y.  Code  Civ.  Proc.  §  758,  which  provides  that  the  "estate  of  a  person 
jointly  liable  upon  a  contract  with  others  shall  not  be  discharged  by  his 
death."  Held,  the  executor  could  not  be  joined  without  proof  of  the 
insolvency  of  the  survivor.     Potts  v.  Dounce  (1003)  173  N.  Y.  335. 

At  common  law  death  terminated  the  liability  of  the  deceased  on  a 
joint  contract,  but  equity  always  gave  a  remedy  against  the  obligor's 
estate  when  the  survivor  was  insolvent  or  the  execution  against  his 
property  was  returned  unsatisfied,  1  Pars.  Cont.  30,  Parsons  on  Partner- 
ship §  350,  Pope  v.  Cole  (1873)  55  N.  Y.  124,  except  that  where  the  deceased 
was  a  mere  surety  there  was  no  recovery  in  law  or  equity.  Risley  v. 
Brown  (1876)  67  N.  Y.  160;  U.  S.  v.  Price  (1850)  9  How.  83.  The 
principal  case  decides  in  effect  that  §  758  of  the  code  gives  the  same 
remedy  against  the  estate  of  the  deceased  at  law  as  was  always  given  in 
equity.  Matter  of  Robinson  (1899)  40  App.  Div.  23,  and  Merrill  v. 
Blanc  hard  (1896)  7  App.  Div.  167,  are  to  the  same  effect.  But  the  court 
says  that  §  758  "  must  be  regarded  as  making  a  material  alteration  in 
the  law,  and  as  imposing  a  liability  where  none  existed  before."  That 
might  be  true  in  the  case  of  a  deceased  surety.  Risley  v.  Brown,  supra  ; 
U.  S.  v.  Price,  supra. 

Procedure — Contempts — Purging  by  Oath.  After  a  petition  in  involun- 
tary bankruptcy  had  been  filed,  on  rule  to  commit  the  bankrupt  for  con- 
tempt, consisting  of  failure  to  turn  over  all  his  assets  to  the  trustee,  to 
which  the  bankrupt  answered  under  oath,  denying  that  he  had  failed  to 
turn  over  all  his  property,  it  was  held,  the  court  might,  notwithstanding 
this,  commit  him  for  contempt.  In  re  Shachter  (D.  C,  N.  D.  Ga.  1902) 
119  Fed.  1010.     See  Notes,  p.  348. 

Real  Property — Mortgages — Fixtures.  A  mortgaged  a  factory  with 
the  fixtures  and  machinery  twice.  Thereafter  B  placed  in  the  factory 
certain  machines  under  a  hire-purchase  agreement.  The  machines  were 
placed  upon  concrete  foundations  and  bolted  down  to  prevent  oscillation. 
A  then  mortgaged  the  premises  to  C.  Later  the  second  mortgagee 
entered  into  possession,  and  subsequently  B  served  upon  A  notice  of  non- 
payment of  machine  hire  and  demanded  possession  of  the  machines. 
Thereafter  C  acquired  all  the  rights  of  the  first  and  second  mortgagees. 
B  brought  this  action  against  C  for  the  possession  or  value  of  the 
machines.  Held,  B  could  not  recover.  Reynolds  v.  Ashby  &*°  Son 
[1903]  1  K.  B.  87. 

The  case  is  fully  supported  by  the  English  rule  that  the  machines 
became  part  of  the  realty  and  that  B's  license  to  remove  them  was 
revoked  by  the  entry  of  the  second  mortgagee  under  whose  right  C  was 
allowed  to  retain  the  machines.  The  courts  of  Massachusetts  and 
Delaware  hold  the  rights  of  a  prior  mortgagee  a  good  defence.  Meagher 
v.  Hayes  (1890)  152  Mass.  228  ;  Watertown  S.  E.  Co.  v.  Davis  (Del. 
1876)  5  Houston  193.  In  Maine  neither  mortgage  would  form  a  defence. 
Tapley  v.  Smith  (1840)  18  Me.  12.  In  the  other  jurisdictions  C  would  be 
allowed  to  defend  on  the  third  mortgage. 

Real  Property  —  Powers — Extinguishment  of  Powers.  Trustees 
charged,  amongst  other  duties,  with  the  maintenance  of  a  lunatic,  were 
given  a  power  of  sale.  Held,  the  duration  of  this  power,  if  it  is  not  in- 
valid because  of  the  law  against  perpetuities,  is  a  question  of  intention. 
The  power  is  not  determined  so  long  as  the  lunatic  is  unable  to  call  for  a 
conveyance,  even  though  he  has  become  absolutely  entitled  to  the  prop- 
erty.    In  re  Jump,  [1903]  1  Ch.  129. 
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The  accomplishment  of  the  purposes  for  which  the  power  is  given  ex- 
tinguishes the  power.  For  this  reason  the  merger  of  the  fee  simple 
sometimes  extinguishes  the  power.  In  the  principal  case,  however,  the 
testator's  intention  clearly  was  to  provide  for  the  lunatic.  While  the 
lunatic  might,  if  he  were  competent,  demand  the  fee  simple,  his  insanity 
prevents  him  from  doing  this  and  leaves  unaccomplished  the  complete 
fulfillment  of  the  testator's  purpose — the  lunatic's  maintenance.  The 
power  is,  therefore,  unextinguished.  The  case  is  well  supported  by  In 
re  Lord  Sudeley,  [1894]  1  Ch.  334,  and  In  re  Cotton's  Trustees 
(1882)  19  Ch.  D.  624,  which  hold  that  intention  controls.  It  must 
be  distinguished  from  cases  of  trust  for  the  purposes  of  sale.  In  re 
Tweedie  (1884)  27  Ch.  D.  315.  Several  cases  apparently  in  conflict 
are  distinguishable  on  the  ground  of  intention,  as  pointed  out  in  Sugden 
on  Powers  (6th  ed.)  II.  509.     Cf.   Wheate  v.  Halt  (1810)  17  Ves.  80. 

Receivers — Cost  of  Receivership — Power  to  Adjudge  Against  Com- 
plainant. The  authorized  costs  and  expenditures  of  a  receiver  in  the  man- 
agement and  sale  of  mortgaged  property  exceeded  the  proceeds  of  the  sale 
of  the  property.  Held,  the  court,  having  expressly  retained  jurisdiction 
over  the  subject  matter  and  the  parties  until  the  final  settlement  of  the 
receiver's  accounts,  could  render  judgment  for  the  deficit  against  the  com- 
plainant at  whose  request  the  receiver  had  been  appointed.  Chapman  v. 
Atlantic  Trust  Company  (1902)  119  Fed.  257. 

A  receiver  being  an  officer  of  the  court  and  his  authorized  expenses 
and  compensation  being  part  of  the  costs  of  an  action,  it  would  seem  to 
be  within  the  plenary  powers  of  a  court  of  equity  to  impose  them  where 
it  sees  fit.  While  as  a  general  rule  the  receiver  looks  to  the  subject  mat- 
ter of  the  section  for  reimbursement,  this  discretionary  power  of  the  court 
has  been  generally  recognized.  Howe  v.  Jones  (1885)  66  Iowa  156  ;  Far- 
mers Nat.  Bank  v.  Backus  (1898)  74  Minn.  264;  Hughes  v.  Link  Belt 
Machinery  Co.  (1900)  95  111.  App.  323.  There  is  little  authority  upon  the 
exact  point  decided  in  the  main  case.  Knickerbocker  v.  McKindley  Coal 
Co.  (1897)  67  111.  App.  291  ;  Ephraim  v.  Pacific  Bank  (1900)  129  Cal.  589  ; 
accord.  Farmers  Loan  Co.  v.  Or.  Pac.  R.  R.  Co.  (1897)  31  Ore.  237, 
contra. 

Statutes — Customs  Laws  -  Forfeiture  of  Smuggled  Goods — Right  of 
Defrauded  Vendor  to  Reclaim.  Plaintiff,  at  Antwerp,  was  induced  by 
fraudulent  representations  to  sell  diamonds  to  H.  The  diamonds  were 
seized  by  customs  officers  while  H  was  attempting  to  smuggle  them  into 
the  United  States.  Plaintiff  tendered  the  amount  paid  him  by  H,  and 
claimed  the  right  to  rescind  the  sale  to  H  because  of  fraud,  and  to  re- 
claim the  diamonds  Held,  plaintiff  could  not  recover  the  diamonds.  jS/ 
Diamonds  v.    U.  S.  (C.  C.  A.,  6th  Circ.  1903)  119  Fed.  556. 

The  statute  provides  "  that  if  any  owner,  importer,  consignee,  agent 
or  other  person  "  shall  attempt  to  evade  duties  the  goods  shall  be  for- 
feited. The  position  of  the  court  is  that  notwithstanding  H's  fraud  and 
his  vendor's  (plaintiff's)  consequent  right  to  rescind  the  sale,  title  and 
possession  had  vested  in  H  and  made  him  "owner"  within  the  terms 
of  the  statute.  The  court  admits  the  hardship  to  the  plaintiff,  but  says 
' '  to  permit  secret  claims  of  ownership  to  be  asserted  after  forfeiture 
would  be  in  plain  violation  of  the  written  law."  But  the  true  owner  may 
reclaim  goods  seized  while  in  the  hands  of  a  thief  or  trespasser  attempt- 
ing to  smuggle.  U.  S.  v.  iisol/2  Pounds  of  Celluloid  (1897)  82  Fed.  627; 
U.  S.  v.  208  Bags  of  Kainit  (1889)  37  Fed..  326  ;  Cargo  ex  Lady  Essex 
(1889)  39  Fed.  765. 

Taxation — Transfer  Tax — Bank  Deposits  of  a  Non-Resident  Decedent  . 
The  testator  was  a  resident  of  Illinois  and  a  statute  of  that  State  sub- 
jected all  his  personal  property  to  an  inheritance  tax.  He  left  a  large 
sum  in  New  York  deposited  on  call,  and  had  a  debt  owing  him  by  a  New 
York  firm.  The  New  York  transfer  tax  was  imposed  upon  these  items. 
Held,  no  constitutional  right  was  violated  thereby.  Blackstone  v.  Miller 
(1903)  188  U.  S.  189. 
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The  decision  gives  federal  sanction  to  numerous  opinions  of  the  New 
York  Court  of  Appeals.  In  Matter  of  Branson  (1806)  150  N.  Y.  1,  it  was 
held  that  bonds  of  a  domestic  corporation  in  possession  of  a  non-resident 
decedent  were  not  subject  to  the  tax,  but  shares  of  stock  in  such  a  corpo- 
ration were;  in  Matter  of  Whiting  (1806)  id.  27,  that  bonds  of  a  foreign 
corporation,  owned  by  a  non-resident  decedent  but  physically  present  in 
New  York,  were  taxable;  in  Matter  of  Houdoyer  (1896)  id.  37,  that 
deposits  of  a  non-resident  in  a  domestic  trust  company  were  subject  to 
the  tax.  The  principle  involved  is  that  the  tax,  being  on  the  transfer 
rather  than  upon  the  property  itself.  State  v.  Dalrymple  (1889)  70  Md. 
294,  may  be  imposed  wherever  the  laws  of  the  imposing  jurisdiction  must 
be  invoked  to  enforce  the  transfer.  It  is  no  constitutional  objection  that 
double  taxation  may  result. 

Torts — Negligence — Violation  of  Statute.  The  plaintiff,  a  child  of 
thirteen  years,  was  employed  by  the  defendant  to  work  on  a  printing 
press.  The  N.  Y.  Labor  Law  (sec.  70)  provides:  "A  child  under  the 
age  of  fourteen  years  shall  not  be  employed  in  any  factory  in  this  State," 
and  makes  such  employment  a  misdemeanor.  The  plaintiff  was  injured 
while  working  around  the  machine.  The  plaintiff  having  shown  only  the 
breach  of  the  statute  and  the  injury,  a  nonsuit  was  granted  in  the  trial 
court.  Held,  the  breach  of  the  statute  constituted  evidence  of  negli- 
gence te  be  considered  by  the  jury  together  with  the  question  of  the 
child's  contributory  negligence.  Marino  v.  Lehmaier  (1903)  173  N.  Y. 
530.     See  Notes,  p.  344. 

Wills — Marshalling  Assets.  A  will  contained  a  general  direction  for 
payment  of  debts.  It  then  created  two  pecuniary  legacies,  and  made  two 
specific  devises.  The  undisposed  of  personalty  and  realty  proved  insuffi- 
cient to  pay  the  debts.  Held,  the  pecuniary  legatees  were  entitled  to 
have  the  assets  marshalled  so  that,  as  against  the  specific  devisees,  they 
might  stand  in  the  place  of  creditors  in  so  far  as  their  legacies  had  to 
abate  in  order  to  satisfy  estate  debts.     In  re  Roberts,  [1902J  2  Ch.  834. 

Obviously  such  marshalling  can  be  proper  only  when  the  devised  land 
is  charged  with  the  payment  of  debts.  Aldrichw.  Cooper  (1802)  8  Ves. 
381;  Foster  v.  Cooke  (1791)  3  Bro.  C.  C.  347;  Richard  v.  Barrett  (1857) 
3  K.  &  J.  289.  The  English  Courts  have  gone  very  far  in  construing  a 
direction  to  pay  debts  as  a  charge  on  lands  devised,  and  have  established 
the  rule  that  where  lands  are  given  to  executors  for  conversion  into  a 
trust  fund,  together  with  a  general  direction  to  pay  testator's  debts,  these 
are  charged  on  the  land.  In  re  Tanqueray-  Witlaume  (1881)  20  Ch.  D. 
465.  The  present  decision,  though  an  advance,  is  supported  by  dicta  in 
In  re  Stokes  (1892)  67  L.  T.  223  and  In  re  Salt  [1895]  2  Ch.  203,  which 
purported  to  overrule  In  re  Bate  (1890)  43  Ch.  D.  600.  Probably  neither 
the  principal  case  nor  In  re  Tanqueray-  Willaume,  supra,  would  be 
law  in  America,  where  the  rule  is,  that  an  intention  to  charge  land  with 
either  debts  or  legacies  must  be  plainly  manifested.  Hoes  v.  Van  Hoesen 
(1848)  1  N.  Y.  120;  Graham  v.  Little  (N.  C.  1848)  5  Ired.  Eq.  407;  Seaver 
v.  Lewis  (1817)  14  Mass.  83. 
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Studies  in  Juridical  Law.  By  Horace  E.  Smith.  Chicago:  T.  H. 
Flood  &  Co.      1902.     pp.  xxvi,  359. 

It  would  be  a  pleasure  to  give  unqualified  commendation  to 
these  essays  of  the  late  Dean  of  the  Albany  Law  School.  The 
ripened  product  of  a  cultivated  mind  and  a  sage  understanding, 
betraying  wide  reading  and  much  reflection  on  the  problems  of  law 
and  government,  the  book  is,  nevertheless,  a  disappointment.  The 
truth  is  that  with  all  of  its  merits,  its  sanity  of  view  and  clearness  of 
statement,  it  belongs  back  in  the  Blackstonian  period  of  our  legal 
thought,  back  of  Thayer  and  Pollock  and  Maitland,  back  of  Holmes 
and  Holland,  back  even  of  Maine  and  Austin,  It  betrays  no  knowl- 
edgeof  the  literature  of  general  jurisprudence,  English  or  foreign,  and 
it  is  free  from  any  trace  of  influence  from  the  speculations  of  the 
great  German  jurists  of  the  last  century. 

These  might  not  be  fatal  defects  if  the  book  were  an  original  con- 
tribution to  legal  science,  the  result  of  independent  thought  and 
based  on  a  new  view  of  legal  relations.  But  this  it  does  not  claim  to 
be.  It  is  avowedly  orthodox  and,  from  its  definition  of  "law"  in 
the  first  chapter  to  its  description  of  feudalism  in  the  sixteenth, 
follows  steadfastly  in  antiquas  vias.  Its  authorities  are  Blackstone, 
Kent  and  Bouvier  for  definition  and  classification,  and  Reeve,  Pal- 
grave,  Spelman  and  Guizot  for  history.  Of  course,  this  does  not 
exhaust  the  list  of  authorities  consulted  and  cited,  but  it  is  fairly 
representative  of  the  tone  and  attitude  of  the  work. 

Though  for  the  most  part  written  in  direct  and  straightforward 
manner,  there  are  some  inexplicable  infelicities  in  arrangement  and 
presentation  of  the  subjects  treated,  as  in  the  curious  repetition  of 
the  argument  for  the  support  of  government  by  its  citizens  in  sections 
33  and  42,  and  in  the  discussion  of  modern  trusts  and  combinations 
in  the  chapter  on  the  Mosaic  Code  (Sec.  104). 

And  yet,  with  all  this,  the  book  is  not  one  to  be  contemned.  It 
is  one  of  a  class  of  works,  too  rare  in  our  country,  in  which  the 
fundamental  principles  of  law  and  government  are  subjected  to 
analysis.  As  an  essay  in  legal  classification,  it  leaves  much  to  be 
desired,  but  it  is  through  such  attempts  that  we  shall  one  day  find 
ourselves  possessed  of  a  legal  system.  The  naivete  of  its  analysis 
of  rights  and  wrongs,  as  compared  with  that  of  Langdell,  or  of 
Holland  and  his  school,  is  obvious  enough,  but  every  attempt  at 
such  an  analysis  is  a  clue  out  of  the  labyrinth  of  precedents. 

The  two  concluding  chapters  on  the  Plea  of  Insanity  and  on 
Literary  Property  and  International  Copyright  are  much  the  best 
part  of  the  book,  but  bear  no  relation  to  its  general  purpose. 

Cases  on  Criminal  Law.  Part  I.  By  William  E.  Mikell.  Phila- 
delphia :  International  Printing  Company,  1902.     pp.  1-504. 

This  collection  of  cases  is  intended  for  use  as  a  text-book  in 
teaching  the  principles  of  the  substantive  law  of  crimes,  and  the 
author  has  based  his  method  of  selecting  and  arranging  cases  upon 
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principles  now  accepted  by  the  leading  law  schools  of  the  country  as 
sound.  The  collection  is  composed  of  both  English  and  American 
cases,  about  one-third  of  them  being  English.  Most  of  them  are 
reprinted  in  full  without  explanatory  notes,  and  without  the  attempts 
at  abridgment  which  so  often  impair  the  usefulness  of  the  case  book 
as  an  implement  in  teaching  law  by  the  case  system.  When  portions 
of  cases  are  omitted,  the  fact  has  been  noted.  There  are  numerous 
foot-notes  collating  the  authorities  and  dealing  with  topics  of  minor 
importance  not  covered  by  the  selected  cases. 

The  avowed  purpose  of  the  work  is  to  present  the  law  as  it  is  :  to 
trace  its  growth  and  to  indicate  its  future  development.  It  is  grati- 
fying to  note,  however,  that  there  is  no  attempt  to  make  the  collec- 
tion purely  illustrative.  Many  of  the  cases  selected  do  not  represent 
the  law  and  thus  ample  material  is  afforded  for  developing  the  stu- 
dent's power  of  analysis  and  discrimination.  The  day  has  passed 
when  it  was  necessary  to  advance  any  arguments  to  justify  the  use  of 
cases  of  this  character  in  any  scholarly  plan  of  legal  education.  As  a 
whole  the  work  is  a  worthy  one,  and  we  have  no  hesitancy  in  com- 
mending the  author  for  it.  Faults  there  are.  none  of  them,  however, 
of  sufficient  weight,  in  our  opinion,  to  counterbalance  the  general 
merit  of  the  work  as  planned.  Perhaps  the  most  serious  criticism  to 
be  passed  upon  it  is  the  infrequency,  though  not  the  absence,  of  the 
very  early  English  cases  which  serve  as  points  of  departure  in  the 
development  of  legal  principles.  A  more  generous  use  also  might 
well  have  been  made  of  selection  from  such  classics  as  Coke,  East, 
Hale  and  Hawkins.  They  breathe  the  atmosphere  which  enveloped 
the  beginnings  of  our  criminal  jurisprudence  and  at  this  day  serve  as 
authoritative  expositions  of  the  law  at  a  time  when  the  methods  of 
reporting  were  clumsy  and  inadequate.  Nor  can  we  subscribe  to  the 
author's  method  of  classification  which  seems  to  us  by  its  very  exces- 
siveness  to  defeat,  to  some  extent,  the  purpose  of  the  work.  Why, 
for  example,  arrange  the  cases  relating  to  the  criminal  act  in  seven 
distinct  classes  and  thus  deprive  the  student  of  the  valuable  training 
which  he  would  acquire  in  making  his  own  classification  with  the  aid 
and  under  the  guidance  of  the  instructor 

It  may  be  doubted  whether  the  author's  plan  of  dealing  with  con- 
sent and  condonation  before  taking  up  the  subject  of  criminal  intent 
and  the  criminal  act  is  advantageous.  Indeed,  the  effect  of  consent 
in  the  majority  of  cases  cannot  be  determined  without  a  thorough 
understanding  of  those  essential  elements  in  the  crime. 

The  use  of  Pennsylvania  cases  which  outnumber  those  of  any 
other  State  in  the  ratio  of  three  to  one  gives  to  the  work  a  local  color 
which  will  to  some  extent  detract  from  its  usefulness  in  the  law  schools 
of  other  States.  The  part  now  published  deals  only  with  the  general 
principles  of  substantive  Criminal  law.  Part  II.  which  is  in  course 
of  preparation  will  treat  of  specific  crimes  only.  The  complete  work 
will  therefore  not  include  cases  on  procedure,  extradition  or  the 
general  subject  of  jurisdiction. 

The  Elements  of  the  Law  of  Negotiable  Instruments.  By 
John  W.  Daniel  and  Charles  A.  Douglass.  New  Yoik  :  Baker,  Voor- 
his  &  Company.      1903.     pp.  xxxiv,  418. 
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While  this  book  is,  in  the  main,  an  abridgment  of  Daniel  on  Nego- 
tiable Instruments,  it  contains  some  paragraphs  which  are  not  founded 
on  the  text  ot  the  larger  work,  and  its  arrangement  of  topics  is  entirely 
new.  Its  editors  lay  stress  upon  the  fact  that  it  "contains  no  notes 
except  the  bare  citation  of  cases."  They  have  adopted  this  policy, 
they  declare,  because  "  the  experience,  both  of  teacher  and  pupil,  amply 
establishes  the  fact  that  comments  and  statements  in  the  notes  especi- 
ally when  in  conflict  with,  or  in  modification  of,  the  law  as  an- 
nounced in  the  text,  are  well-springs  of  confusion,  doubt  and  diffi- 
culty to  the  student."  This  would  indicate  that  the  book  should 
have  been  entitled  "Daniel  on  Negotiable  Instruments,  Made  Easy 
for  Beginners." 

We  had  hoped  to  find  Lord  Mansfield  distinguished  from  Sir 
James  Mansfield  in  this  volume;  but  are  disappointed.  Evidently, 
Mr.  Douglass  labors  under  Mr.  Daniel's  delusion  that  the  two  are 
one,  and  that  in  some  mysterious  way,  the  shade  of  the  illustrious 
Chief  Justice  of  the  King's  Bench  became  the  Chief  Justice  of  the 
Common  Pleas.  In  the  next  edition  we  trust  to  find  the  word 
"Lord  "  in  §  152  superseded  by  "  Sir  James." 

The  Negotiable  Instruments  Law  of  New  York  is  printed  in  an 
Appendix,  with  notes  indicating  the  numbering  of  the  various 
sections  in  other  States.  Notwithstanding  this  presentation  of  the 
statute,  we  do  not  find  any  reference  to  its  provisions  in  the  text. 
Many  topics,  including  especially  that  of  "holder  for  value,"  and  of 
"  irregular  indorser,"  would  have  been  presented  much  more  satis- 
factorily, had  the  rules  of  the  statute  respecting  them  been  set  forth 
in  connection  with  the  conflicting  decisions,  which  those  rules  were 
intended  to  supplant. 

While  we  have  not  hesitated  to  criticize  the  shortcomings  of  this 
volume,  we  ought  not  to  close  our  comments  without  stating  that 
we  consider  it  one  of  the  best  elementary  treatises  on  negotiable 
instruments  which  have  been  published. 

A  Treatise  on  The  Law  of  Judgments. — By  Henry  Campbell 
Black.  Second  Edition.  Two  Volumes.  St.  Paul:  West  Publish- 
ing Company.     1902.     pp.  ccii,  1592. 

The  author  who  prepares  a  text-book  for  the  use  of  practising 
lawyers  must  necessarily  have  in  mind  the  facts  that  these  busy  men 
presumably  have  already  had  their  systematic  training  in  law,  and  are 
not  likely  to  make  an  exhaustive  and  careful  study  of  any  such  work; 
and  that,  to  be  of  use  to  them,  there  must  be  such  a  minute  sub- 
division of  topics  that  they  may  be  able  to  find  quickly  a  reliable 
statement  of  wTi at  the  law  is  on  the  particular  question  which  they 
have  under  consideration,  and  a  citation  of  good  authorities  uphold- 
ing the  statement 

The  recognition  of  these  facts  results,  in  many  cases,  in  the  pro- 
duction of  a  book  which  shows  little  effort  to  treat  the  subject  logi- 
cally, and  whose  bulk  often  arises  from  much  needless  repetition,  and 
the  failure  on  the  part  of  the  author  to  properly  condense  and  digest 
the  material  he  has  gathered  together. 

It  is  seldom,  therefore,  that  a  modern  legal  text-book  can,  at  the 
same  time,  be  recommended  both  to  students  and  practitioners,  and 
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it  is  a  pleasure  to  a  reviewer  when  he  finds  one  which  seems  to  justify 
such  a  recommendation  as  does  the  work  under  consideration.  The 
usefulness  of  the  original  edition  and  the  decisions  made  during  the 
twelve  years  since  it  appeared,  are  a  sufficient  warrant  for  the  issuing 
of  the  second  edition,  which  will,  undoubtedly,  meet  a  demand  from 
those  who  are  already  in  active  practice,  and  any  student  will  find 
time  well-spent  which  is  devoted  to  the  careful  study  of  these  volumes. 
The  work  presents  a  natural,  logical  and  quite  exhaustive  treatment 
of  the  entire  subject.  There  are,  it  is  believed,  as  few  inaccuracies 
of  statement  as  are  ever  likely  to  be  found  in  a  book  of  this  char- 
acter. The  author  is  not  afraid  to  enter  into  a  discussion  of  disputed 
questions,  and  to  express  an  opinion  as  to  the  proper  answer;  and, 
although  he  has  evidently  striven  for  and  succeeded  in  attaining 
the  power  of  stating  a  point  concisely,  he  has  not  thereby,  as  is  so 
often  the  case,  sacrificed  clearness. 

Since  it  is  believed  that  all  this  may  be  justly  said,  it  seems,  per- 
haps, hypercritical  to  call  attention  to  some  minor  defects,  and  yet 
a  review  would  hardly  be  fair  which  passed  them  by  without  notice. 

Simply  as  indicative  of  other  defects  of  a  like  nature  which  might 
be  pointed  out,  the  following  matters  relating  to  New  York  law  may 
be  mentioned. 

Under  the  author's  §  84  declaring  the  general  rule  that  a  judg- 
ment entered  by  default  is  irregular  or  erroneous  unless  founded  on  a 
"good  and  sufficient  declaration  or  complaint  duly  filed  in  the 
action,"  no  mention  is  made  of  the  practice  authorized  by  the  Code 
of  Civil  Procedure  of  entering  judgment  by  default  in  certain  speci- 
fied cases  of  actions  on  contract,  without  any  complaint,  provided  the 
notice  specified  in  §  419  of  the  Code  has  been  served  with  the  sum- 
mons. Under  his  §  232  with  reference  to  strict  construction  of 
statutes  authorizing  constructive  service  of  process,  the  author  states 
without  qualification  that  "  defendants  cannot  be  summoned  by  pub- 
lication unless  shown  to  be  non-residents,"  which,  of  course,  is  not 
true,  under  the  New  York  statutes.  Sections  of  the  repealed  Code  of 
Procedure  are  occasionally  cited  instead  of  the  corresponding  sections 
of  the  present  Code  of  Civil  Procedure,  and  citations  are  frequently 
made  of  decisions  of  the  inferior  Courts  of  the  State,  although  de- 
cisions of  the  Court  of  Appeals  of  New  York  upon  the  same  point, 
and  upholding  the  doctrine  stated  in  the  text,  might  readily  have  been 
found. 

It  may  also  be  suggested  that  if  citations  were  grouped  under  an 
alphabetical  arrangement  of  States,  the  usefulness  of  the  work  as  a 
time-saver  for  the  busy  lawyer  would  be  greatly  increased,  as  under 
the  arrangement  which  has  been  adopted,  a  lawyer  seeking  authorities 
binding  in  his  own  jurisdiction  must  often  examine  with  very  great  care 
a  half-page  or  more  of  citations,  or  run  the  risk  of  oveilooking  a  deci- 
sion of  his  own  State  that  might  prove  to  be  extremely  important ;  but 
as  these  criticisms  indicate,  the  defects  in  the  work  are  not  of  such  a 
nature  as  to  affect  greatly  its  substantial  accuracy  or  to  interfere  seri- 
ously with  its  usefulness. 

A  Treatise  on  the  Law  of  the  Measure  of  Damages  for 
Personal  Injuries.  By  George  P.  Voorhees:  The  Laning  Co., 
Norwalk,  O.  1903.     pp.  lxxxvi.,  577. 
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Had  the  author  confined  his  discussion  to  the  topics  of  this  vol- 
ume, the  number  of  pages  would  have  been  much  reduced.  A  still 
further  reduction  could  have  been  made  by  a  less  liberal  use  of  scis- 
sors and  a  more  liberal  use  of  brains.  On  the  seventh  page  he  opens 
the  statement  of  a  case  with  all  the  verbosity  of  a  dragnet  pleading  and 
mixes  his  tenses  in  a  manner  which  indicates  that  he  is  copying  even 
when  he  discards  quotations;  and  he  then  fills  three  pages  with  extracts 
from  the  opinion  which  have  nothing  to  do  with  the  measure  of  dam- 
ages. This  is  to  be  said,  however,  in  favor  of  his  profuse  clippings:  in 
literary  merit  they  are  far  superior  to  the  author's  original  contribu- 
tions. On  the  eleventh  page,  he  writes;  "  There  can  be  no  proof  in 
moneys  of  the  extent  of  the  injury  suffered  from  physical  or  mental 
pain."  The  language  of  the  cited  case  is  much  better;  "The  law 
lurnishes,  and  in  the  nature  of  things  can  furnish  no  standard  by 
which  to  measure  and  compensate  either  internal  suffering  or  physical 
pain  in  money." 

A  fair  specimen  of  his  peculiar  style  is  found  in  section  ten  : 

"  Damages  for  personal  injuries  on  the  result  of  certain  causes. — 
In  actions  for  damages  they  will  be  found  to  occur  through  some  of 
the  following  causes,  one  or  more  of  which  will  be  found  in  every  case. 
These  causes  may  be  called  the  sources  of  damages.  First.  The 
motive  of  the  person  or  party  responsible  for  the  injury.  Second. 
Where  the  injury  is  the  result  of  the  direct  act  or  the  negligence  of  the 
party  causing  the  same.  Third.  Where  the  acts  of  a  third  person  set 
in  motion  the  force  which  causes  the  injury,  or  where  remote  and  con- 
current conditions  contribute  to  increase  the  injury  done ;  because 
such  acts  or  conditions  are  the  proximate  cause. or  result  of  the  injury. 
Fourth.  Where  the  injury  is  done  by  an  employe  or  agent  and  for 
which  the  master  or  principal  is  held  responsible." 

That  extract,  we  submit,  is  worthy  of  being  put  into  rhyme  as  a 
postscript  to  the  verses  read  by  the  White  Rabbit  during  the  famous 
trial  of  "Who  Stole  the  Tarts,"  recounted  in  the  Adventures  of  Alice 
in  Wonderland.  Perhaps  it  is  not  quite  the  equal  of  those  lines  in 
obscurity  (of  which  Alice  declared  that  she  did  not  believe  there  was 
an  atom  of  meaning  in  them);  but  it  is  a  strong  second. 

Some  of  the  author's  definitions  are  quite  novel.  This  for  ex- 
ample :  "  Remote  damages  are  those  which  are  the  proximate  result 
of  the  injury,  but  which  would  not  be  expected  to  appear  as  the  nat- 
ural consequence  thereof.  They  occur  through  a  combination  of 
conditions  and  circumstances,  over  which  the  party  liable  for  the  in- 
jury has  no  control."  We  had  always  supposed  that  remote  damages 
are  never  the  proximate  result  of  defendant's  act  and  never  render 
him  liable  to  an  action.  His  classification  of  damages  is  also  unique. 
"  Damages  in  actions  of  tort,"  he  tells  us,  "may  be  divided  into  three 
general  classes,"  which  he  designates  as  compensatory,  special  and 
exemplary.  After  defining  special  damages,  he  naively  remarks, 
"Special  damages  mean  then  compensatory  damages."  If  this  is  true, 
then  there  are  but  two  general  classes,  and  special  damage  is  But  a 
species  of  compensatory  damage.  Again:  "Exemplary  damages," 
he  declares,  "  include  not  only  compensatory  damages,  but  also  addi- 
tional damages  bv  reason  of  the  malice  "   &c.  of  the  defendant — thus 

1  The  italics  are  the  author's. 
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making  his  third  general  class  swallow  the  first  and  second  classes, 
and  leaving  the  reader  in  as  great  perplexity  as  that  which  disturbed 
Pharaoh  before  Joseph  interpreted  to  him  the  dream  about  the  swal- 
lowing of  the  fat  cattle  by  the  lean  kine. 

The  text  displays  a  carelessness,  either  in  proof-reading  or  in  the 
author's  manuscript,  which  shakes  one's  confidence  in  its  accuracy. 
"In  the  time  of  Lord  Lamden  ",  (p.  13,  n.  1)  should  be,  we  surmise, 
"  In  the  time  of  Lord  Camden."  "  Personalty  "  is  employed  in  §  6 
for  "personality."  On  page  370  appears  this  statement :  "  The  locus 
or  law  of  place  determines  the  kind  and  right  of  action. "  Locus  is  a 
new  synonym  for  "law  of  place."  In  §  221,  the  author  professes  to 
give  the  present  statutory  limitations  of  amount  recoverable  for  death 
by  wrongful  act  The  New  York  limit  is  asserted  to  be  $5,000,  and 
an  edition  of  the  Code  of  Civil  Procedure  for  1888  is  cited  for  the 
statement  Had  the  author  consulted  a  modern  edition,  he  would 
have  learned  that  this  limitation  was  stricken  from  §  1904  in  the  year 
1895. 

A  Treatise  on  the  Law  of  Negotiable  Instruments.  By  John 
W.  Daniel.  Fifth  Edition.  Two  vols.  New  York:  Baker,  Voorhis  & 
Company.      1903.      pp.  cliv,  935;  x,  1004. 

in  his  preface  to  this  edition,  the  distinguished  author  calls  atten- 
tion to  the  fact  that  "  more  than  a  quarter  of  a  century  has  elapsed 
since  this  work  was  originally  published  in  1876,"  and  modestly 
rejoices  in  the  knowledge  that  "  it  has  upheld  itself  in  the  good 
opinion  of  the  legal  profession  and  of  enlightened  laymen."  Cer- 
tainly no  book  has  supplanted  it,  either  in  popular  favor  or  in 
merit.  Its  high  rank  has  been  due  not  so  much  to  its  recognized 
accuracy  of  statement  and  wealth  of  information,  as  to  the  intelligence 
and  spirit  of  its  author.  Following  Mansfield  and  Story,  he  looked 
upon  the  Law  Merchant  as  a  true  body  of  legal  principles,  capable 
of  embracing  every  lorm  of  negotiable  instrument,  and  destined  to 
become,  as  a  branch  of  English  Common  Law,  what  it  had  been  in 
its  original  state  when  administered  by  the  Courts  of  Merchants,  "one 
and  the  same  among  all  nations." 

To  this  conception,  he  assures  us  in  the  present  edition,  he  still 
adheres.  In  the  preface,  and  again  in  the  closing  paragraph  of  the 
text,  he  reiterates  his  declaration  of  faith,  that  the  negotiable  instru- 
ment is  the  harbinger  of  uniform  law.  "In  no  other  branch  of  juris- 
prudence," is  his  final  word,  "  have  the  laws  of  different  nations  and 
different  States  so  closely  assimilated  to  each  other.  It  is  the  pioneer 
in  producing  a  homogeneous  code,  which  shall  prevail  throughout  the 
realm  of  commerce,  without  regard  to  the  limits  of  country,  race  or 
language." 

Every  form  of  negotiable  instrument,  known  to  the  modern  com- 
mercial world,  receives  attention  in  this  work,  and  quasi-negotiable 
documents,  such  as  certificates  of  stock,  bills  of  lading,  and  warehouse 
receipts  are  treated  with  adequate  care  and  fulness.  It  is  not  a  little 
surprising,  that  the  author  should  not  have  discovered  and  corrected 
the  mistake,  several  times  repeated,  of  ascribing  to  Lord  Mansfield 
certain  questionable  decisions  of  Sir  James  Mansfield.  In  §  1333, 
the  decision  in  Fentum  v.  Pocock1  is  spoken  of  as  Lord  Mansfield's — 

l(i8i3)  5  Taunt.  192;  1  Marsh,  14. 
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a  decision  rendered  a  quarter  of  a  century  after  the  great  Chief  Jus- 
tice had  retired  from  judicial  duties,  and  twenty  years  after  he  had 
gone  to  his  last  rest  in  Westminster  Abbey.  A  number  of  errors  in 
proof  reading,  also,  should  be  corrected.  For  example,  Edwin  v. 
Lancaster  in  note  40  §  1334,  should  be  Ewin  v.  Lancaster.  Barring 
this  and  a  few  other  mistakes,  which  are  not  serious,  the  present 
edition  is  an  admirable  piece  of  work. 

Reviews  to  Follow  : 
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MARITIME   LIEN    FOR    DAMAGE. 

A  very  remarkable  divergence  exists  in  the  laws  of 
different  States  as  to  the  position,  as  a  creditor,  of  one 
whose  property  has  been  damaged  by  negligent  navigation 
of  a  ship.  This  divergence  is  found  in  the  limit  set  to  the 
liability  of  the  owner  of  the  delinquent  ship,  and  also  in  the 
rank  given  to  the  claim  for  damage  amongst  other  claims 
against  that  ship.  Responsibility  of  an  employer  to  third 
persons  for  negligence  of  his  employees  is  a  fundamental 
principle  in  most  systems  of  jurisprudence.  But  where 
the  employer  is  a  shipowner,  and  the  employees  are  the 
master  and  crew  of  his  ship,  that  principle  is  not  fully  en- 
forced. Occasionally  we  hear  voices  bold  enough  to  urge 
that  it  ought  to  be  swept  away  altogether. 

Three  systems  of  limiting  a  shipowner's  responsibility 
are  in  force  in  leading  Maritime  States.  One  is  that  of 
confining  the  remedy  of  the  person  injured  to  a  proceeding 
against  the  ship  which  has  done  the  mischief,  and  her 
freight;  so  limiting  the  extent  of  the  remedy  to  the  value 
of  that,  as  she  stands,  after  first  satisfying  any  prior  claims 
against  her.  This  prevails  in  Germany,  Denmark  and 
Norway. 

A  second  system  is  that  of  France,  Belgium,  and  States 
which  have  followed  the  French  code,  and  also  I  understand 
of  the  United  States,  under  which  a  personal  claim  may  be 
made  against  the  shipowner ;  but  may  be  got  rid  of  by  him 
by  abandoning  the  ship  to  the  creditors,  in  whatever  state 
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she  may  be,  lost  or  not  lost,  after  the  collision  which  has 
given  rise  to  the  claim.  The  result  is  much  the  same  as 
that  of  the  first  system. 

The  third  method  is  that  of  Great  Britain,  under  which 
the  personal  liability  of  the  shipowner  is  recognized,  re- 
gardless of  the  value  of  his  ship,  and  of  the  results  of  the 
collision  ;  but  a  limit  of  amount  is  set  beyond  which  the 
liability  shall  not  go,  proportioned  to  the  tonnage  of  his 
ship. 

The  two  first  systems  seem  to  be  historically  traceable 
to  the  same  source ;  to  the  idea  which  has  been  expressed 
in  French  by  "  La  fortune  de  terre  ne  repond  pas  a  la 
fortune  de  mer."  It  is  recommended  by  antiquity,  and  has 
I  presume  grown  out  of  reasons  of  policy — the  policy  of 
fostering  maritime  adventure.  Whether  that  policy  justi- 
fies such  a  limitation  at  the  present  day  may  be  questioned. 
In  England,  opinion  has  been  against  it;  and  a  different 
mode  of  limitation  has  been  adopted ;  fixing  a  definite 
amount  of  liability,  not  to  be  cut  down  by  any  damage  to 
or  loss  of  the  defendant's  ship. 

But  beyond  this  variety  of  rules  as  to  the  amount  of 
responsibility,  there  also  exists  a  remarkable  divergence  as 
to  the  rank,  amongst  other  claimants  upon  the  ship,  in 
which  the  damage-creditor  stands.  Here,  again,  the  law  of 
England  stands  in  opposition  to  that  of  continental  Europe. 
Speaking  broadly,  in  England  the  damage-claimant  ranks 
first  against  the  fund  provided  by  the  sale  of  the  delinquent 
ship  ;  but  on  the  Continent  his  claim  ranks  last,  or  nearly 
so.  To  show  this,  let  us  compare  the  codes  of  France  and 
Germany  with  the  maritime  law  as  administered  in  the 
English  Admiralty  Court. 

Article  191  of  the  French  Code  de  Commerce  defines  eleven 
classes  of  privileged  claims  against  the  ship,  which  have 
priority  in  the  order  set  out.  The  first  five  classes  com- 
prise legal  costs,  harbor  dues  and  pilotage,  and  expenses  of 
watching  and  preserving  the  ship,  after  reaching  the  port 
at  which  the  sale  takes  place.  We  need  not  dwell  upon 
these,  as  under  any  system  they  would  no  doubt  form  the 
first  charge  upon  the  net  proceeds  of  sale. 
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Class  No.  6  is  wages  of  captain  and  crew  during  the 
last  voyage. 

No.  7,  sums  raised  by  the  captain  for  necessaries  during 
the  last  voyage,  by  loan  or  by  sale  of  cargo. 

No.  8  includes  sums  due  for  supplies  and  work  done  for 
the  ship  before  her  departure. 

No.  9,  sums  raised  on  bottomry  for  repairs  and  supplies. 

No.  io,  premiums  of  insurance  on  the  ship  and  her 
equipment  during  the  last  voyage. 

Finally,  No.  u,  damages  due  to  affreighter  for  default 
of  delivery  of  goods,  or  for  injury  to  the  goods  by  the  fault 
of  the  captain  or  crew. 

Damages  due  to  owners  of  another  ship  or  cargo  are  not 
classified,  and  apparently  come  after  all  the  foregoing. 

In  the  Belgian  Code  (1879),  Article  4,  which  follows  the 
French  Code  very  closely,  such  damages  form  a  class  14, 
following  class  13,  which  corresponds  to  the  French  No. 
11.     So  that  collision  creditors,  as  already  said,  come  last. 

Another  curious  omission  in  the  French  Code  is  that  no 
place  is  given  to  the  claims  of  salvors.  These  appear  to  be 
still  governed  by  the  Ordonnance  of  1681,  which  gives  the 
salvors  one-third  of  the  value  of  things  found  {derelict?) 
afloat  or  sunk;  but  only  gives  them  expenses  of  saving  in 
the  case  of  a  ship  or  effects  cast  on  the  shore.  In  the  Bel- 
gian Code  the  omission  is  cured  by  an  express  category, 
No.  6,  which  includes  salvage  expenses  and  awards  on  the 
ship's  last  voyage. 

Looking  at  this  scheme  as  a   whole,  some  justification 

seems  required  for  a  classification  which  postpones  one  who 

has  suffered  damage  by  the  wrongful  navigation  of  the  ship 

to  creditors  for  goods  supplied   to  the  ship,  and  even  to 

insurers  whose  premiums  of  insurance  remain  unpaid.     A 

partial   explanation  is  that  under   the   French    Code  (Art. 

216)  and    Belgian   Code  (Art.  7)  these  creditors  have  only 

the  ship  and  freight  to  look  to.     The  ship-owner  cannot  be 

made  liable  for  the  acts  and  engagements  of  the  master  of 

the  ship  beyond  the  existing  value  of  the  ship  and  freight. 

This  is   most  clearly    expressed    in    the   Belgian    Code,  of 

which  Article  7  provides  as  follows: 

"  Tout  proprietaire  de  navire  est  civilement  responsable  des  faits  du 
capitaine  et  tenu  des  engagements  contractus  par  ce  dernier,  pour  ce  qui 
est  relatif  au  navire  et  a  l'expedition.  II  peut  dans  tous  les  cas,  s'affranchir 
de  ces  obligations  pas  l'abandon  du  navire  et  du  fret." 
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Still  it  may  well  be  questioned  whether  creditors  who 
have  been  willing  to  be  creditors  of  the  ship,  who  are  in  a 
sense  co-adventurers  with  the  owner,  ought  to  have 
priority  to  a  claimant  for  damage  done  by  the  ship. 
Though  their  remedy  is  confined  by  the  Codes  to  the  ship, 
that  is  also  true  of  his.  They  have  accepted  the  position 
of  creditors  willingly  ;  he  has  not.  Their  merit  is  that  they 
enabled  the  ship  to  sail;  but, as  it  turns  out,  they  have  done 
this  to  the  detriment  of  the  damage-creditor. 

The  German  Code  differs  from  the  French  in  certain 
points,  but  agrees  in  ranking  the  damage  claim  last,  or 
practically  so.  Article  754  defines  certain  classes  of  Ship's 
Creditors,  who  are  allowed  a  lien  on  the  ship,  and  her 
freight  [unpaid,  or  in  the  master's  hands  (771)],  which  is 
enforceable  against  all  third  parties  who  may  be  in  posses- 
sion of  her  (755). 

Claims  relating  to  a  later  voyage  have  priority  over 
claims  relating  to  an  earlier  (767).  But,  after  the  expenses 
of  watching  and  keeping  the  ship  at  her  last  port  have  been 
defrayed  (759),  claims  which  relate  to  the  same  voyage  are 
to  be  paid  in  the  following  order  (768): 

(1)  Port  and  other  dues. 

(2)  Crew's  wages. 

(3)  Pilotage;  salvage;  ship's  contribution  to  General 
Average ;  bottomry,  and  other  credit  transactions  entered 
into  by  the  master  in  cases  of  necessity  ;  including  supplies 
furnished  or  services  rendered  to  the  master  away  from  the 
port  of  registry,  as  master,  and  not  on  his  personal  credit, 
if  required  for  the  preservation  of  the  vessel  or  for  the  per- 
formance of  her  voyage. 

(4)  Claims  for  nondelivery  of  or  damage  to  cargo. 

(5)  Claims  not  included  above  for  breaches  of  contracts 
by  the  owner,  so  far  as  the  performance  fell  within  the 
master's  duties,  and  claims  arising  out  of  fault  of  any  member 
of  the  crew. 

Claims  within  the  same  group  are  to  be  on  an  equal 
footing;  except  that  claims  under  No.  3  are  to  rank  in  the 
inverse  order  of  their  dates  (769).  Debts  incurred  by  the 
master  in  consequence  of  one  and  the  same  case  of  necessity 
are  considered  to  arise  simultaneously  (769). 
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To  understand  the  significance  of  this  system  we  must 
refer  to  Article  486,  which  provides  that  the  shipowner  is 
not  personally  liable,  but  is  only  answerable  to  the  extent 
of  ship  and  freight,  where  the  claim  is  in  respect  of  a  trans- 
action of  the  master  done  under  his  ordinary  powers;  or 
where  it  is  in  respect  of  a  breach  of  a  contract  made  by  the 
owner,  so  far  as  the  carrying-  out  of  the  contract  fell  within 
the  duties  of  the  master,  although  the  breach  may  have  been 
caused  through  fault  of  one  of  the  crew  ;  or  where  the  claim 
has  arisen  through  fault  of  one  of  the  crew. 

Thus  it  appears  that  the  creditors  of  the  ship  are  gene- 
rally confined  to  their  remedy  against  the  ship.  And  that 
damage-creditors  are  in  the  same  position.  But  that  these 
latter  have  to  wait  until  creditors  for  wages,  and  supplies, 
and  for  breaches  of  contracts  of  carriage,  have  been  paid  in 
full.  And  this  whether  the  damage-claim  has  arisen  before 
or  after  these  debts  were  incurred. 

Let  us  suppose,  for  example,  that  during  a  voyage  the 
master  of  ship  A  has  obtained  necessary  supplies  (say  coal) 
at  a  port  of  call ;  has  then  collided  negligently  with  ship  B  ; 
and  has  then  short  delivered  cargo  to  C.  The  law  of  Ger- 
many postpones  the  claims  of  B  and  B's  cargo,  strangers  to 
A,  to  those  of  the  coal-suppliers  who  intentionally  gave 
credit  to  A,  and  also  to  the  claims  of  C  whose  goods  were 
voluntarily  risked  in  A.  As  already  remarked,  in  relation 
to  the  French  Code,  it  may  well  be  questioned  whether  this 
is  a  just  rule. 

Turning  now  to  English  law,  the  rules  of  priority  are 
not  settled  by  any  statute ;  nor  can  they  be  stated  in  hard 
and  fast  categories.  But  they  are  sufficiently  clear. 
Speaking  generally,  the  broad  rule  is  that  claims  which 
are  charged  upon  the  ship,  or  as  it  is  expressed,  which  give 
rise  to  maritime  liens,  rank  inversely  to  their  order  of  date. 
The  last  comes  first. 

One  ground  for  that  rule  is  that  claims  for  services  which 
have  conserved  the  res  must  come  before  earlier  liens  which 
have  been  preserved  by  those  services.  Another  ground, 
which  more  especially  touches  the  position  of  the  damage- 
creditor,  is  that  one  who  has  a  lien  on  a  ship  holds  that 
subject  to   the  chances  of   the  ship's  voyage,  which  may 
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give  rise  to  fresh  liens.  The  lien  acquired  by  a  member  of 
the  crew  for  his  wages,  or  by  a  bottomry  bond-holder,  or 
by  a  salvor,  on  a  ship  still  on  her  voyage,  is  a  charge  upon 
a  ship  in  course  of  an  adventure  ;  not  upon  a  ship  in  safety. 
Whether  willingly  or  unwillingly  the  holder  of  such  a  lien 
has  become  a  party  to  the  adventure.  There  is,  therefore, 
no  injustice  in  postponing  his  charge  to  that  of  strangers 
who  have  subsequently  suffered  by  negligent  conduct  of 
the  adventure,  as  in  the  case  of  a  collision  for  which  that 
ship  is  to  blame. 

An  exception  to  the  general  rule  of  inverse  order  of  dates 
seems  to  have  been  set  up  in  the  case  of  wages  earned  after 
a  collision.  The  rule  would  give  priority  to  these  over  the 
damage-creditor.  But,  in  certain  cases  of  foreign  ships, 
they  have  in  England  been  postponed,  on  the  ground  that 
to  prefer  the  wages  would  relieve  the  shipowner  at  the 
expense  of  the  sufferers  from  the  damage,  who  could  only 
look  to  the  ship.1  Where,  however,  the  seamen  would  be 
without  an  effective  remedy  against  the  shipowner,  the  ques- 
tion seems  to  be  left  open. 

A  good  illustration  of  the  general  rule  is  afforded  by  the 
recent  case  of  the  Veritas?  tried  by  Gorell  Barnes,  J.  The 
Norwegian  steamer  Veritas,  in  distress,  was  towed  into  the 
River  Mersey  by  the  Caledonian,  and  safely  anchored. 
While  there  she  was  run  into  by  the  Devonian,  and  began  to 
sink;  and  to  prevent  this  two  tugs  brought  her  to  a  place 
alongside  the  dock  wall,  to  the  south  of  the  Liverpool  land- 
ing-stage. But  from  that  place  she  drifted  against  the  stage, 
doing  damage  to  the  boom  and  connections  of  the  stage. 
She  sank,  but  was  raised  and  sold  ;  and  the  question  was  as 
to  the  order  in  which  the  claimants  against  her  should  re- 
ceive the  proceeds,  amounting  to  £927.  On  January  14, 
1901,  judgment  had  been  given  in  favor  of  the  tugs  for 
£320  salvage  and  costs.  On  April  29th,  judgment  had  been 
given  in  favor  of  the  Caledonian  for  £40°  salvage  and  costs. 
And  on  July  1st  judgment  was  given  in  favor  of  the  Mer- 
sey Docks  and  Harbor  Board  (owners  of  the  landing-stage) 
for  £600  damages  and  costs.     But  in  each  case  the  judgment 

1  The  Linda  Flor  (1857)  Sunbey  309  ;   The  Elin  (1882)  L.R.8P.D. 
39;  (1883)  129. 
2 (1901)  P.  304. 
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reserved  all  questions  of  priorities  against  the  fund  in  court, 
Gorell  Barnes,  J.,  decided  that  the  damage  claim  of  the  Mer- 
sey Docks  Board  must  rank  first ;  then  that  of  the  tugs,  the 
second  salvors  ;  and  then  that  of  the  Caledonian.  In  his  judg- 
ment, it  is  true,  he  spoke  of  a  division  of  maritime  liens 
into  liens  arising  ex  delicto,  and  liens  arising  ex  contractu  or 
quasi  ex  contractu;  and  lie  seems  to  have  said  that  liens  ex 
delicto  take  precedence,  generally,  over  liens  arising  ex  con- 
tractu. That,  however,  was  not  the  decision  in  the  case. 
And  the  reasoning  of  the  judgment  (p.  313)  rather  shows 
that  it  is  only  a  subsequent  lien  ex  delicto  which  ranks  prior 
to  a  lien  ex  contractu.  The  judgment,  there  cited,  of  Dr. 
Lushington  in  the  Aline1  expressly  recognized  the  prior 
right  of  the  holder  of  a  bottomry  bond  given  after  the  col- 
lision. 

Inverse  order  of  dates,  then,  is  the  general  rule  as  be- 
tween competing  claims,  which  are  charged  by  maritime 
lien  upon  the  ship.  But,  apart  from  contract,  that  is  only 
true  under  English  law,  of  claims  which  are  so  charged. 
A  claim  which  gives  rise  to  a  maritime  lien  attaches  to  the 
ship  and  her  freight  as  soon  as  it  arises  ;  and  entitles  the 
claimant  to  follow  the  ship  though  in  the  hands  of  trans- 
ferees.    Such  claims  may  be  divided  into  five  groups  : 

1.  Salvage  ;  pilotage  ;  towage. - 

2.  Damage  done  by  the  ship. 

3.  Wages  of  master  and  crew,  including  compensation 
for  dismissal ;  and  expenses  of  getting  home,  in  the  case  of 
foreign  seamen. 

4.  Master's  "  disbursements  or  liabilities  properly  made 
or  incurred  by  him  on  account  of  the  ship  as  master."3 

5.  Loans  secured  by  bottomry  of  the  ship. 

In  contrast  with  these  claims  we  have  others  which  can 
be  enforced  by  admiralty  process  in  rem,  against  ship  and 
freight,  but  have  not  the  res  as  a  security  until  it  has  been 
arrested  under  the  process.  These  are  claims  for  neces- 
saries supplied  to  any  foreign  ship,  or  to  any  ship  of  which 

1  (1839)  1  W.  Rob.  in  at  p.   118. 

2  Towage  is  doubtful ;  compare  Westrup  v.  Great  Yarmouth  Co. 
(1889)  L.  R.  43  Ch.  D.  241,  with  The  Constancia  (1846)  4  N.  of  C.  512,  and 
The  St.  Lawrence  (1880)  L.  R.  5  P.  D.  250. 

3M.  S.  Act  1894,  s.  167. 
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no  owner  is  resident  in  England  or  Wales;  also  claims  for 
breaches  of  duty,  or  contract,  on  the  part  of  the  owner, 
master,  or  crew,  unless  an  owner  or  part-owner  is  domi- 
ciled in  England  or  Wales.1  And  under  the  County  Court 
Acts2  the  same  jurisdiction  is  given  in  all  claims  (below 
.£300)  for  towage,  or  necessaries,  or  damage  to  cargo ;  or 
arising  out  of  the  use  or  hire  of  a  ship ;  or  in  tort  in  respect 
of  goods  carried  in  a  ship. 

Such  claims  are  on  a  different  footing  from  those  which 
are  secured  at  once  by  lien  upon  the  res;  and  the  arrest  un- 
der process  cannot,  it  seems,3  alter  their  position,  so  as  to 
bring  them  into  competition  with  existing  liens.  The  ar- 
rest gives  the  creditor  the  security  of  the  res  so  far  as  that 
then  belongs  to  the  debtor;  but  not  more.4 

The  position  of  claims  which  are  charged  upon  the  ship 
by  contract,  simply,  stand  in  a  position  intermediate  to  the  first 
group,  giving  rise  to  maritime  liens,  and  the  second  group, 
enforceable  in  rem.  Thus,  a  mortgage  of  a  ship  cannot  com- 
pete with  a  maritime  lien.  The  mortgagee  is  an  assignee 
of  the  owner's  rights  of  property  who  has  left  the  owner  in 
possession  of  the  ship,  with  liberty  to  adventure  her.  He 
cannot  override  the  liens  which  have  in  consequence  fallen 
upon  her.  On  the  other  hand,  his  claim  to  the  ship  is  supe- 
rior to  that  of  one  who  has  only  acquired  a  charge  by  tak- 
ing her  in  execution,  whether  after  judgment  or  before 
judgment,  by  process  in  rem.* 

The  same  is  true  of  one  who  has  acquired  a  possessory 
lien  on  the  ship,  as  a  ship  repairer.  His  lien  does  not  over- 
ride an  earlier  maritime  lien  ;  except,  perhaps,  to  the  extent 
to  which  he  has  added  value  to  the  ship.  On  the  other 
hand,  it  does  override  claims  enforced  in  rem  after  she  came 
into  his  possession.6  And  also  it  ranks  before  claims  for 
wages,  to  which  he  is  no  party,  which  may  accrue  after 
that  date  ;  although  they  may  be  charged  by  maritime  lien.7 

1  Admiralty  Court  Acts  1840  and  1861.         2  1868  and  1869. 

3  See  however  the  opinion  of  Gorell  Barnes,  J.,  in  the  Veritas  (1901)  P. 
at  p.  314. 

4  The  Cetta  (1888)  L.  R.  13  P.  D.  82.  The  Two  Ellens  (1872)  L.  R. 
4  P.  C.  i6i,The  Aneroid  (1877)  L.  R.  2  P.  D.  189. 

5  The  Pacific  (1864)  32  L.  J.  Ad.  120. 

6  The  Gustaf  (1862)  31  L.  J.  Ad.  207. 

7  The  Turgeste  (1902)  P.  26. 
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The  position  of  one  who  has  a  possessory  lien  as  against 
prior  chargees  may,  however,  depend  upon  whether  they 
have  expressly  or  impliedly  authorized  the  acts  which  have 
given  him  his  hen. 

Thus,  leaving  out  cases  of  possessory  liens,  creditors  of 
the  ship  under  English  law  fall  into  three  classes  : 

(a)  Those  having  maritime  liens. 

(b)  Those  having  charges  on  the  ship  by  contract,  or 
assignment. 

(c)  Those  having  a  remedy  in  rem,  which  has  been 
enforced  by  suit. 

Of  these  {a)  rank  among  themselves  in  inverse  order  of 
date  ;  (b)  rank  among  themselves  in  direct  order  of  date  ; 
and  (c)  stand  on  an  equal  footing  with  one  another,  with- 
out reference  to  the  order  in  which  the  suits  have  been 
begun,  until  an  unqualified  decree  has  been  obtained. 
Where  such  a  decree  has  been  given  the  creditor  obtaining 
it  ranks  first  against  the  fund  available  to  (c).1 

This  arrangement  no  doubt  seems  complicated,  but  that 
lies  in  the  nature  of  the  matter  itself.  Looked  at  as  a 
whole  it  follows  intelligible  lines  of  principle  ;  and  it  is  free 
from  some  elements  of  arbitrariness  and  injustice  which  we 
have  noted  in  the  French  and  German  systems.  The  result 
is  to  put  the  damage-claimant  in  a  much  better  position 
than  he  occupies  under  those  systems. 

This  diversity  of  laws  as  to  ship's  creditors  is  one  of 
the  subjects  which  have  been  taken  in  hand  recently  by  the 
International  Maritime  Committee.  That  Committee  is  an 
unofficial  association  of  representatives  from  the  maritime 
States,  working  in  conjunction  with  national  associations  or 
committees  in  those  States.  Its  object  is  unification  of 
maritime  laws.  It  has  held  several  conferences  which  have 
been  engaged  upon  Collision  and  Salvage  law.  The  sub- 
ject of  charges  upon  ships  has  been  reported  upon  by  the 
National  Associations,  and  was  set  down  for  discussion  at 
the  Conference  of  the  Committee  held  in  September,  1902, 
at  Hamburg,  but  for  want  of  time  it  could  not  then  be 
dealt  with,  and  it  stands  over  for  the  next  Conference. 

1  The  William  F.  Safford  (i860)  29  L.  J.  Ad.  109. 
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Uniformity  of  law  on  this  matter  is  much  to  be  desired. 
It  is  quite  unsatisfactory,  from  the  point  of  view  of  the 
lawyer,  as  well  as  of  those  practically  concerned  as  cred- 
itors, that  the  remedy  available  should  vary  according  to 
the  port  in  which  the  ship  happens  to  be,  whether  as  her 
destination,  or  as  a  port  of  distress.  And,  but  for  the 
rather  fundamental  difference  of  views  as  to  the  relation- 
ship between  shipowners  and  their  creditors,  which  has 
been  indicated  above,  it  ought  to  be  easy  for  the  various 
maritime  States  to  agree  upon  rules  suitable  for  general 
adoption.  It  remains  to  be  seen  whether  the  differences 
are  too  serious. 

The  method  of  the  International  Maritime  Committee 
will  be  to  formulate  a  draft  convention  on  the  subject,  and 
to  seek  to  have  this  considered  by  a  conference  of  repre- 
sentatives of  the  maritime  Powers.  If  such  a  conference 
were  to  approve  the  draft,  or  some  modification,  it  would 
doubtless  take  the  form  of  a  treaty  among  the  agreeing 
Powers,  and  would  be  followed  in  due  course  by  legislation 
in  the  several  States  to  bring  the  law  in  each  State  on  to 
the  agreed  lines. 

This  course  is  being  followed  in  the  case  of  Collision 
and  Salvage  law.  Drafts  of  conventions  on  these  subjects 
were  adopted  by  the  Committee  at  the  Hamburg  meeting, 
and  have  now  been  brought  before  the  Governments  of  the 
other  maritime  States  by  the  Government  of  Belgium. 
Before  long,  it  is  hoped,  they  will  be  considered  by  a  con- 
ference of  representatives  of  those  Governments  ;  and  upon 
that,  important  steps  towards  uniformity  of  law  on  those 
subjects  should  result.  Each  such  step  is  a  gain.  And  if 
efforts  of  the  kind  are  persisted  in,  we  may  hope  that  by  de- 
grees the  discords  of  our  maritime  laws  may  be  taken  away. 

T.  G.  Carver. 
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Suicide  appears  first  in  English  law,  not  as  a  crime  per 
se,  but  as  a  confession  ot  some  other  crime.  Bracton1  says, 
fol.  130,  speaking  of  escheat  for  outlawry, 

"  The  land  should  never  return  to  the  lord,  unless  there  has  been  a  con- 
viction of  felony  in  some  way  or  other,  as  if  he  be  hung  or  outlawed,  or  has 
acknowledged  the  felony  and  has  abjured  the  realm,  and  such  like.  But 
if  he  has  died  before  a  conviction  of  felony,  in  whatever  manner,  the  inher- 
itance shall  descend  to  his  heirs,  unless  it  should  happen  that  conscious  of 
his  crime  and  afraid  of  being  hanged  or  of  some  other  punishment,  he  has 
slain  himself,  and  the  inheritance  shall  be  an  escheat  of  the  lord's.  But  if 
he  has  through  phrensy  or  impatience  of  grief  or  by  misadventure,  it  shall 
be  otherwise." 

The  deceased  is  here  punished  with  forfeiture,  not  for 
the  crime  of  taking  his  own  life,  but  because  his  suicide  is 
a  confession  of  some  other  felony  punishable  with  loss  of 
lands. 

When,  later  on,  fol.  150,  Bracton  treats  of  suicide  proper, 
he  seems  himself,  and  certainly  leaves  the  reader  in  much 
doubt  on  the  subject.2  Of  what  he  there  says  of  suicide 
this  much,  however,  seems  clear.  1.  If  a  man  has  slain  him- 
self after  having  committed  a  felony,  and  for  the  purpose  of 
evading  the  punishment  therefor,  his  lands  escheat  and  his 
chattels  are  forfeited.  2.  If  he  has  brought  death  on  him- 
self "  without  any  cause,  through  anger  or  ill  will,  as  when 
he  wished  to  hurt  another,  and  could  not  fulfil  what  he 
wished,"  he  is  likewise  to  be  punished  with  escheat  of  lands 
and  forfeiture  of  goods.  3.  If  he  commits  suicide  "  from 
weariness  of  life  or  impatience  of  pain,"  his  lands  descend 
to  his  heir  and  his  chattels  only  are  to  be  confiscated.  4.  If 
he  was  insane  when  he  did  the  act  that  caused  his  death,  or 
if  he  did  it  by  accident,  he  is  to  be  held  guiltless,  and  for- 
feits nothing. 

From  this,  aside  from  the  cases  of  suicide  by  insane 
persons  and  accidental  death  which  we  would  expect  to  find 

1  I  find  no  mention  of  suicide  in  Glanvill. 

2  Pol.  &  Mait.  Hist.  Eng.  Law,  vol.  2,  486,  n.  have  pointed  out  that 
some  sentences  in  this  chapter  are  marginal  additiones,  and  seem  to 
betray  a  fluctuating  mind. 
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guiltless,  though  in  the  latter  case  there  may  be  a  claim  for 
deodand,  it  appears  that  all  suicide  is  regarded  by  Bracton 
as  criminal,  but  in  degrees  differing  with  the  attendant  cir- 
cumstances. In  the  first  case  the  man  is  not  to  be  punished 
for  the  suicide,  but  his  suicide  is  not  to  be  allowed  to  cheat 
the  law  of  its  punishment,  and,  incidentally,  the  king  of  his 
forfeiture,  and  the  lord  of  his  escheat.  In  the  second  case, 
also,  it  is  not  the  mere  act  of  causing  death  that  is  animad- 
verted against,  but  the  mental  state  of  the  man — what  later 
writers  will  call  "  malice  " — "  the  heart  fatally  bent  on  mis- 
chief " — for,  says  Bracton,  "  he  who  does  not  spare  himself 
would  much  less  spare  others,  if  he  had  the  means.''  This 
is  to  be  punished  with  the  whole  rigor  of  the  law.  In  the 
third  and  ordinary  case  the  mere  act  of  suicide  is  recog- 
nized as  a  crime,  but  it  is  to  be  punished  with  loss  of  goods 
only. 

Bracton's  whole  chapter  on  this  subject,  both  in  matter 
and  language,  to  the  student  of  the  later  English  law  invites 
investigation.  In  the  first  case  mentioned  by  him,  we  ask 
ourselves  is  attainder  and  consequent  loss  of  lands  to  follow 
the  suicide  on  suspicion  or  accusation  of  the  previous  crime 
or  only  after  conviction  therefor,  and  by  what  process  is  a 
dead  man  to  be  attainted.  In  the  second  case  the  query 
arises,  has  the  maxim  Voluntas  reputabitur  pro  facto  already 
made  its  appearance  in  English  law.  A  little  study  of  this 
chapter  shows  that  whatever  else  may  be  in  doubt,  one  thing 
is  clear  and  that  is  that  Bracton  has  been  browsing  on  the 
leaves  of  Justinian's  Digest.  A  comparison  of  Bracton's  law 
of  suicide  with  Dig.  xlviii,  21,  De  Bonis  Eorum,  reveals 
the  fact  that  our  author  has  taken  practically  all  he  has  to 
say  on  the  subject  from  the  Roman  law.  The  only  material 
change  he  makes  is  in  the  imposition  of  forfeiture  of  goods 
when  the  suicide  is  "  through  weariness  of  life  or  impatience 
of  sickness,''  in  which  case  the  Roman  law  held  the  suicide 
justifiable.  Whether  Bracton  forsakes  the  Roman  law  in 
this  instance  because  forfeiture  of  goods  in  such  a  case  has 
already  become  customary  in  England,  or  because  the 
Church  has  set  her  seal  of  disapproval  on  the  practice,  or 
because  he  judges  that  the  English  will  not  subscribe  to  the 
frank  doctrine  of  the  Roman  law  that  suicide  is  justifiable 
in  such  a  case,  is  matter  for  speculation ;  but  it  is  curious  to 
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note  that  in  the  one  instance  only  in  which  he  forsook  the 
Institutes,  did  he  write  what  was  destined  to  survive  in 
English  law.  Forty  years  later  the  author  of  Fleta  will 
confine  escheat  for  suicide  to  the  case  of  a  previous  felony,1 
and  Britton,2  a  few  years  later,  will  seem  to  know  nothing 
of  distinctions,  and  will  decree  forfeiture  of  chattels  only. 
i  have  been  able  to  find  but  one  authority  after  this  in  which 
the  suicide's  land  is  said  to  be  forfeited.  This  is  in  Fitzher- 
bert,3  an  abridgment  of  a  case  in  Tr.  Term,  22  Edw.  Ill, 
the  original  of  which  seems  not  to  have  been  reported  in 
the  Year  Book  for  that  term  as  published.  In  the  other 
cases  reported  in  Fitzherbert,  from  8  Edw.  II  to  44  Edw. 
Ill,4  the  chattels  only  are  mentioned  as  forfeited,  and 
in  one  case  it  is  specifically  said  that  the  heirs  are  to  inherit 
and  the  wife  to  be  endowed.5  In  none  of  these  cases  does 
the  cause  of  the  suicide  appear.  Yet  escheat  and  forfeiture 
of  lands  in  the  first  case  of  suicide  mentioned  by  Bracton 
might  well  have  become  engrafted  on  the  English  law. 
In  both  the  Roman  and  English  law  forfeiture  of  lands 
was  the  consequence,  not  of  the  commission  of  crime 
merely,  nor  even  of  conviction  therefor,  but  of  judgment 
only;  hence,  if  a  person  was  convicted  of  a  capital  offence 
and  died  before  judgment,  his  lands  descended  to  his 
right  heirs.6  When,  therefore,  under  certain  emperors 
capital  accusations  grew  frequent,  it  became  a  common 
practice  for  the  accused  to  save  the  forfeiture  by  com- 
mitting suicide  pending  an  appeal  or  before  final  con- 
demnation. To  meet  this  bold  strategy,  the  exception  was 
introduced  into  the  Roman  law  that  suicide  should  in  the 
case  of  a  capital  accusation  be  taken  as  a  confession  of  guilt 
and  the  property  confiscated  to  the  fiscus.1  Bracton  sought 
to  engraft  this  very  reasonable  exxeption  on  the  English 
law,  and  a  similar  exception  threatened  to  invade  the  Eng- 
lish law  of  attainder  in  the  case  of  treason,  it  having  been  at 
one  time  held  that  if  a  traitor  was  killed  in  arms  against  the 
King,  his  lands  were  forfeit  and  his  blood  corrupted  without 

1  Fleta,  L.  1,  Cap.  36,  De  Infortuniis. 

2  Britton,  Cap.  7,  De  Aventure.        3  Fitzh.  abr.  Corone  pi.  259. 
4  Ibid.,  pi.  301,  362  and  426.         5  Ibid.,  pi.  362. 

6  Coke  Inst.  Cap.  8,  Fr.  9.  Dig.  28,  1. 

7  Montesq.     Sp.  Laws,  Bk.  XXIX.,  Ch.  9;  Fr.  3,  Dig.  48,  21. 
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other  judgment,  for  he  himself  was  "the  cause  why  he 
could  not  be  tried  by  the  law  in  his  life  time."1  This 
doctrine,  however,  failed  to  obtain  in  its  full  extent  even  in 
so  grave  a  crime  as  treason,  and  we  find  it  laid  down  later 
that  escheat  can  only  take  place  in  such  a  case  when  the  chief 
justice  in  person,  upon  view  of  the  dead  body  of  the  traitor, 
records  it  and  returns  the  record  into  his  own  court  Even 
with  this  limitation,  however,  the  parallel  is  complete,  for 
is  not.  the  chief  Justice  "  the  coroner  of  all  England  "?2 

For  escheat  in  the  second  case  mentioned  by  Bracton 
to  have  found  more  than  a  mere  lodging  place  in  English 
law  would  have  required  a  still  further  modification  of  its 
principles.  It  would  have  called  for  the  adoption  of  the 
principle  "  the  will  shall  be  taken  for  the  deed,"  a  principle 
which  when  it  was  brought  forth,  came  still  born.3 

When,  however,  Bracton  departed  from  the  civil  law* 
and  wrote  that  suicide  committed  through  weariness  or  the 
like  should  cause  a  forfeiture  of  chattels,  he  was  on  surer 
ground  ;  and  whether  he  was  writing  of  law  as  it  had  been 
adjudged,  or  as  he  thought  it  ought  to  be,  no  rule  of  law 
that  will  appear  in  the  next  few  centuries  will  say  him  nay. 
On  the  contrary,  forfeiture  of  chattels  will  be  easy  ;  it  will 
be  set  over  against  forfeiture  of  land  ;  the  King  will  almost 
seem  to  compound  with  the  criminal  on  the  basis  of  such 
forfeiture.  One  charged  with  a  felony  flees  from  justice  ; 
he  will  forfeit  his  chattels,  for  is  not  flight  a  confession  :  the 
criminal  returns  and  puts  himself  on  his  country,  which 
country  finds  him  not  guilty  of  the  felony  with  which  he  is 
charged  ;  his  chattels  remain  a  forfeit,  for  has  he  not  "done 
what  he  could  to  stop  the  course  of  public  justice"?4 
One  is  convicted  of  murder  or  manslaughter,  but  before 
judgment  claims  clergy,  he  will  be  burnt  in  the  hand  and 
released,  but  his  chattels  will  be  forfeit.5  One  kills  an- 
other by  misadventure,  some  will  say  his  chattels  belong  to 

1  Per  Brown,  J.,  in  Hales  v.  Petit  (1562)  1  Plowd.  p.  263. 

2  Saddler's  Case  4  Rep.  57. 

3  "  In  some  Year  Books  of  the  fourteenth  century,  we  find  some  lawyers 
appealing  to  a  *  *  *  dangerous  maxim,  Voluntas  reputabitur  pro 
facto     *     *     *   we  believe  that  the  adoption,  even  for  one  limited  purpose, 

of  this  perilous  saying  was  but  a  momentary  aberration.  Our  law  started 
from  the  other  extreme,  Factum  reputabitur  pro  voluntate."  2  Pol.  &  Mait. 
Hist.  Eng.  Law,  475,  n. 

4  Foster,  272.        5  2  Hale  P.  C.  343,  388. 
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the  King.1  He  challenges  more  than  thirty-five  jurors,* 
or  stands  mute  when  put  on  trial  for  felony,3  again  he 
is  stopping  the  wheels  of  justice,  let  his  chattels  be  for- 
feited; and  if  any  should  question  the  forfeiture  it  will  be 
answer  enough  to  say  it  is  not  lawful  to  inherit  on  earth 
from  one  who  hath  himself  no  inheritance  in  heaven.4  So 
suicide  long  regarded  by  the  church  as  a  mortal  sin,6  and 
punished  by  her  with  a  denial  of  Christian  burial,8  will 
easily  take  its  place  among  English  crimes  ;  Bracton's  de- 
grees and  distinctions  will  be  forgotten  or  ignored,  non- 
Christian  burial  will  be  exaggerated  into  an  ignominious 
one,  it  will  be  punished  with  forfeiture,  the  only  punishment 
the  facts  of  the  case  and  the  rules  of  law  make  possible,  and 
it  will  be  called  what  Bracton  called  it — a  felony. 

While,  however,  our  law  has  gained  a  crime,  it  is  not  so 
certain  what  that  crime  is.  The  difficulty  the  criminal  law 
has  for  the  most  part  had  to  work  out  is  what  facts  con- 
stitute a  given  crime;  the  difficulty  here  is,  to  know  what 
crime  the  given  facts  constitute.  Bracton  calls  it  a  felony  ; 
but  felony  is  an  exceeding  broad  term  in  early  English 
law,  and,  like  charity,  covers  a  multitude  of  sins  ;  if,  as  he 
says,  the  justices  must  quash  an  appeal  that  charges,  "in 
felony  you  struck  the  dust  from  my  cap,"7  yet  they  must 
decree  wager  of  battle  if  the  charge  is  "  in  felony  you  in- 
flicted an  open  wound  upon  me,"  or,  "you  feloniously  cast 
me  into  prison,"  or  "you  feloniously  took  away  a  green 
robe  of  a  certain  price."8  To  dub  an  act  a  felony,  there- 
fore, tells  us  very  little  about  it,  and  that  little  relates  only 
to  the  punishment.  The  question  here  is,  granted  that 
suicide  is  a  felony,  what  felony  is  it  ?  That  it  is  no  ordinary 
felony  we  know,  for  the  goods  of  such  felon  do  not  pass 
by  the  King's  grant  of  "  felon's  goods  "  generally,9  unless, 
indeed,  the  grantee  has  Jura  regalia.10     There  are  two  pos- 

1  Hale  P.  C.  493.     Foster,  287,  doubts  this. 

2  2  Hale  P.  C.  268.         3  2  Hale  P.  C.  319. 

4  See  Commentary  on  Beccaria's  Essay  on  Crimes  and  Punishments, 
146,  attributed  to  Voltaire. 

5  Burn's  Eccl.  Law  (2d  ed.)  344. 

6  Council  of  Braga,  A.  D.  563,  Cripp's  Laws  relating  to  the  church 
and  clergy  (2d  ed.),  697. 

7  See  Pol.  &  Mait.  Hist.  Eng.  Law.  Vol.  2,  465. 

8  Brae.  f.  144-146.        9  Y.  B.    8  Hen.  IV.  2. 

10  Rex  v.  Bishop  of  Durham  (1616)  3  Buls.  157. 
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sible  answers  to  this  question.  First,  that  suicide  is  a 
crime  sui  generis,  a.  distinct  crime,  with  a  distinct  and 
appropriate  punishment,  viz.,  forfeiture  of  chattels.  Second, 
that  suicide  is  murder,  subject  to  the  same  penalty  as 
murder,  viz.,  death,  attainder  causing  escheat  of  lands,  and 
forfeiture  of  chattels. 

We  cannot  in  this,  as  in  most  cases,  solve  the  question 
by  a  consideration  of  the  punishment,  for  though  we  say 
that  suicide  is  punished  with  forfeiture  of  chattels  only, 
while  in  murder  the  law  adds  to  this  forfeiture  escheat  of 
lands,  we  know  that  escheat  is  the  result  of  attainder,  and 
attainder  can  take  place  only  during  the  life  of  the  felon, 
and  in  suicide  the  criminal  is  dead  by  the  very  act  that 
makes  him  a  felon. 

Let  us  first  see  in  what  light  this  crime  is  regarded  by 
the  standard  writers  on  the  crown  law.  The  first  fact  that 
forces  itself  on  our  attention  is,  that,  unless  this  crime  be 
murder,  it  has  no  name.  In  the  case  of  all  other  crimes  the 
books  will  define  the  crime  itself ;  in  this  one  they  will  de- 
fine the  criminal :  "  Larceny  is  the  felonious  taking,"  "  mur- 
der is  the  unlawful  killing  "  but  "felo  de  se  is  he  who  kills" 

Hale  alone  uses  the  term  "suicide"  in  his  definition 
in  connection  with  "felo  de  se,''  and  applies  it  to  the  crime, 
but  he  immediately  follows  it  with  the  term  self-murder,  and, 
wherever  he  speaks  of  the  crime  as  distinguished  from  the 
act,  he  never  says  "guilty  of  suicide,"  but  always  "  he  is 
felo  de  se."  If  then  this  crime  is  not  murder,  it  has  no 
name,  for  the  term  "suicide"  is  applied  indiscriminately  to 
the  act  and  to  the  actor,  and  even  when  applied  to  the  deed 
alone,  it  describes  only  an  act  which  may  be  criminal  or  not 
according  to  the  attendant  circumstances.  On  the  other 
hand,  Coke,1  Hale,2  Hawkins,3  Blackstone,4  and  Stephen,6 
all  call  it  in  specific  terms,  murder.  Bracton  likens  it  to 
the  crime  of  killing  another.6  East1  writes:  "He  who 
voluntarily  kills  himself  is,  with  respect  to  the  public,  as 
criminal  as  one  who  kills  another,"  and  Dyer,  J.,  says:8 

1  3  Inst.  54.         2  i  Hale  P.  C.  41 1.        3  1  Hawk.  P.  C.  ch.  84. 
*  4  Black.  Com.  189.         5  Stephen  3  Hist.  Cr.  L.  104. 
6  "  Eodem  modo  quo   quis  feloniam  facere   possit  interficiendo  alium, 
ita  feloniam  facere  possit  interficiendo  seipsum."     Brae.  fol.  150. 
East  P.  C.  ch.  5  §  5.         8  Hales  v.  Petit  (1562)  Plowd,  261. 
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"  As  to  the  quality  of  the  offence  which  Sir  James  has  here  committed 
*  *  *  it  is  in  a  degree  of  murder,  and  not  of  homicide,  or  manslaughter, 
for  homicide  is  the  killing  of  a  man  feloniously  without  malice  prepense, 
but  murder  is  the  killing  of  a  man  with  malice  prepense.  And  here  the 
killing  of  himself  was  prepensed  and  resolved  in  his  mind  before  the  act 
was  done.  And  also  it  agrees  in  another  point  with  the  ancient  definition  of 
murder,  viz.,  that  murdrum  est  occulta  hominum  occisio,  nullo  prasente 
nullo  sciente  (Brae.  134  b.)  so  that  always  he  who  determines  to  kill  him- 
self, determines  by  the  instigation  of  the  devil  to  do  it  secretly,  nullo 
prcesente,  nullo  sciente,  lest  he  should  else  be  prevented  from  doing  it. 
Wherefore  the  quality  of  the  offence  is  murder." 

If  we  test  the  question  further  by  the  accepted  defini- 
tion of  murder:  "When  a  person  of  sound  memory  and 
discretion  unlawfully  killeth  any  reasonable  creature  in 
being,  and  under  the  King's  peace,  with  malice  afore- 
thought, either  express  or  implied,''1  we  find  all  the  ele- 
ments of  murder  present  in  the  crime — the  killing,  the 
reasonable  creature,  the  malice,  as  that  word  has  been 
invariably  interpreted  in  criminal  law,  and  the  forethought. 
Again,  we  find  the  authorities  applying  the  same  dis- 
tinctions to  the  killing  of  one's  self  and  the  killing  of 
another.  There  must  be  the  same  intent  in  both  cases, 
hence  Hale  tells  us  :  "  If  he  lose  his  memory  by  sickness  or 
accident,  and  kills  himself,  he  is  not  felo  de  se,  neither  can 
he  be  said  to  commit  nrnrder  upon  himself  or  any  other,"2 
but  in  this  case  also  we  are  to  be  careful  not  to  take 
every  "  melancholy  or  hypochondriacal  distemper  to  be 
madness."  3 

We  have  also  what  may  be  called  constructive  suicide. 
Hale  says  :  "  If  A  had  stricken  B  with  a  knife  intending  to 
kill  him,  and  missing  B  had  stricken  himself,  and  killed 
himself,  then  he  had  been  felo  de  se."  4  Again,  the  suicide 
must   be   of   years   of    discretion,5  and,  like  the  victim  of 

xNone  of  the  authorities  cited  above,  in  their  definition  of  murder, 
qualify  the  word  "  killing  "  by  any  such  word  as  "  another." 

2  1  Hale  P.  C.  412. 

3 Ibid.  Montesquieu  is  interesting  on  this  point.  He  says:  "It  is 
evident  that  the  civil  laws  of  some  countries  may  have  reasons  for  branding 
suicide  with  infamy  ;  but  in  England  it  cannot  be  punished  without  punish- 
ing the  effects  of  madness.  *  *  *  Among  the  English  it  is  the  effect  of 
a  distemper ;  it  is  connected  with  the  physical  state  of  the  machine,  and 
independent  of  every  other  cause.  In  all  probability  it  is  a  defect  of  the 
filtration  of  the  nervous  juice."     1  Sp.  Laws,  330-1. 

4  1  Hale  P.  C.  413.         hIbid.  412. 
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murder,  he  must  die  within  a  year  and  a  day.1  Some  of 
these  principles,  it  is  true,  apply  to  other  crimes  than 
murder,  but,  when  set  forth  in  the  books  in  the  discussion 
of  suicide,  the  comparison  with  murder  is  the  one  usually, 
if  not  invariably,  made. 

In  comparing  the  inquisition  for  suicide  and  the  indict- 
ment for  murder  we  find  they  set  forth  the  crime  in 
identical  language,  both  concluding  "  and  so  the  said 
A  *  *  *  did  kill  and  murder."2  And  though,  after  a 
doubt  in  Rex  v.  Alderman  (1666)  3  Keb.  604,  whether  an 
inquisition  without  the  word  "  murdravit  "  was  sufficient, 
it  was  held  in  Reg.  v.  Clerk  (1702)  7  Mod.  16,  that  "mur- 
dravit "  was  not  necessary  in  an  inquisition,  the  reason  given 
adds  to  the  evidence  that  suicide  was  regarded  as  murder, 
viz.,  because  "  there  are  degrees  in  the  offence  of  killing 
another,  as  manslaughter,  murder,  which  ought  to  be 
expressed  in  words,  but  in  the  offence  of  killing  one's  self 
there  can  be  no  such  degrees ;  "  that  is,  as  explained  by 
Williams,  J.,  in  Reg.  v.  Burgess  (1862)  Leigh  &  C.  261 :  "  If 
a  man  feloniously  kills  himself,  it  must  be  self  murder." 
Hence  the  word  "  feloniously  "  is  equivalent  to  "  mur- 
dravit." 

The  strongest  proof  that  the  English  law  regards  self- 
killing  as  murder  is  to  be  found  in  the  application  of  the  law 
of  accessories.  It  is  a  fundamental  rule  of  the  criminal  law 
that,  when  one  procures  a  responsible  person  3  to  commit 
a  crime,  the  procurer  is  guilty  as  a  principal  in  the  second 
degree,  if  present,  and  as  an  accessory  before  the  fact,  if  ab- 
sent, to  the  crime  instigated  if  that  crime  be  in  fact  com- 
mitted. If  some  other  crime  than  the  one  instigated  is 
committed,  the  procurer  is  or  is  not  guilty  of  that  crime 
according  as  he  is  presumed  to  have  had  it  also  in  contem- 
plation ;  but  if  the  crime  committed  is  the  specific  crime  in 
stigated  and  no  other  crime  results,  the  instigator  is  guilty 

1  Ibid.  412. 

2  See  form  for  suicide  in  Rex  v.  Sutton  (1668)  1  Saund.  270. 

3  "  Responsibility  "  in  the  law  of  accessories  means  legal  responsibility 
for  the  crime,  not  liability  to  punishment;  else  one  who  was  an  accessory 
to  a  murder  by  a  responsible  person,  would  become  a  principal  in  the  first 
degree  if  the  principal  died  before  suffering  the  penalty  of  his  crime. 
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of  that  specific  crime  and  of  no  other.1  Applying  this  prin- 
ciple to  cases  of  suicide,  if  suicide  is  not  murder,  but  a  dis- 
tinct crime,  we  would  expect  the  person  who  advises  an- 
other to  commit  this  crime  to  be  an  accessory  or  principal 
to  such  distinct  crime,  hence  subject  only  to  the  same  pun- 
ishment as  the  perpetrator  of  the  deed,  viz.,  forfeiture  of 
chattels;  and,  since  the  abolition  of  forfeiture,  subject  to  no 
punishment.  If,  on  the  other  hand,  suicide  is  murder,  the 
procurer  is  an  accessory  or  principal  to  murder. 

A  review  of  the  cases  shows  that  the  second  view  is 
that  taken  by  the  English  courts,  and  in  applying  the  prin- 
ciples of  the  law  of  accessories  they  have  unfalteringly  de- 
clared that  he  who  persuades  another  to  kill  himself  is 
guilty  as  a  principal  or  accessory  to  the  crime  of  murder.  At 
common  law,  owing  to  the  technical  rule  that  an  accessory 
could  not  be  put  on  trial  before  the  principal,  an  accessory 
to  a  suicide  went  scathless,  as  did  an  accessory  in  any  other 
case  where  the  principal  died  before  trial,  and  this  is  the 
extent  of  the  decision  in  Rex  v.  Russell  (1832)  1  Moody  C. 
C.  356,  and  Reg.  v.  Ledington  (1839)  9  Car.  &  P.  79.  When, 
however,  after  this  defect  in  the  law  was  remedied  bv  24  & 
25  Vict.,  the  case  of  Reg.  v.  Gaylor  (1857)  1  Dears.  &  B. 
288  came  before  the  Court  of  Criminal  Appeal  there  was  no 
doubt  in  the  minds  of  any  of  the  judges  that  the  prisoner 
might  be  convicted  of  murder,  and  the  court  actually  held 
him  guilty  of  manslaughter,  the  indictment  charging  that 
crime,  on  the  principle  that,  if  a  person  be  indicted  for  man- 
slaughter and  the  crime  proved  be  murder,  he  may  be  con- 
victed of  manslaughter.  2 

In  the  cases  that  have  arisen  in  which  the  person  who 
instigated  the  suicide  was  present  when  the  act  was  done, 
the  courts  have  invariably  held  that  such  person  is  a  princi- 
pal in  the  second    degree  to  the  crime  of  murder,  hence 

1  The  same  principle  informs  the  typical  statute  on  this  subject.  "  Who- 
soever shall  counsel,  procure  or  command  any  other  person  to  commit  any 
felony  *  *  *  shall  be  guilty  of  felony,  and  may  be  indicted  and  con- 
victed, either  as  an  accessory  before  the  fact  to  the  principal  felony 
*  *  *  or  may  be  indicted  and  convicted  of  a  substantive  felony  *  *  * 
and  may  thereupon  be  punished  in  the  same  manner  as  any  accessory,  if 
convicted  as  an  accessor)-,  may  be  punished." 

2  See  opinion  of  Earle,  J. 


388  COLUMBIA  LAW  REVIEW. 

himself  guilty  of  murder.1  In  Reg.  v.  Allison  (1838)  8 
Car.  &  P.  418,  Pattison,  J.,  said:  "  I  should  not  be  discharg- 
ing my  duty  if  I  did  not  tell  you,  that  supposing  the  parties 
in  this  case  mutually  agreed  to  commit  suicide,  and  only 
one  accomplished  that  object,  the  survivor  will  be  guilty  of 
murder  in  point  of  law." 

Of  the  heinousness  of  the  crime  of  suicide  all  of  the 
writers  are  agreed.  The  opinion  of  Dyer,  J.,  in  Hales  v. 
Petit,  supra,  will  serve  as  an  example. 

"  *  *  *  It  is  an  offence  against  nature,  against  God  and  against 
the  King.  Against  nature  because  it  is  contrary  to  the  rule  of  self  preser- 
vation, which  is  the  principle  of  nature  *  *  *  and  then  to  destroy  ones 
self  is  contrary  to  nature,  and  a  thing  most  horrible.  Against  God,  in  that 
it  is  a  breach  of  his  commandment,  thou  shalt  not  kill?  and  to  kill  him- 
self, by  which  act  he  kills  in  presumption  his  own  soul,  is  a  greater  offence 
than  to  kill  another.  Against  the  King,  in  that  hereby  he  has  lost  a  sub- 
ject, and  (as  Brown  termed  it)  he  being  the  head  has  lost  one  of  his  mysti- 
cal members.  Also  he  has  offended  the  King,  in  giving  such  an  example 
to  his  subjects." 

On  the  other  hand  there  are  two  cases  in  the  English 
books  which  differentiate  this  offence  from  the  crime  of 
murder. 

The  first  of  these,  Rex.  v.  Warde3  arose  under  the  St. 
of  Pardons,  12  Car.  II.,  ch.  11.  This  statute  granted  a 
general  pardon  to  all  persons  guilty  of  any  felony  except 
murder,  and  the  question  in  this  case  was  whether  felodese 
was  within  the  exception.  On  the  first  hearing  Windham 
and  Twisden,  J.J.,  thought  he  was  not  within  the  exception, 
and  Foster,  C.  J.,  and  Mallett,  J.,  thought  he  was,  and  the 
cause  was  adjourned.  In  the  first  report  of  this  case, 
Twisden  based  his  opinion  on  the  grounds  that  the   two 

1  Rex.  v.  Dyson  (1825)  Russ  and  Ry.  523;  Reg.  v.  Allison  (1838)  8 
Car.  &  P.  418.  In  an  anonymous  case  tried  in  1604,  reported  in  Moor.  754, 
similar  in  facts  to  Reg.  v.  Allison,  the  Recorder  was  in  doubt,  and  re- 
quired the  jury  to  bring  in  a  special  verdict.  It  does  not  appear  that  any 
decision  of  the  point  was  ever  made  in  the  case.  But  Pattison,  J.,  refer- 
ring to  it,  says,  that  the  woman  who  survived  was  acquitted  on  the  ground 
of  coercion.  This  might  well  have  been,  as  coercion  was  a  justification  at 
that  time  even  for  murder. 

2  Suicide  seems  not  to  have  been  regarded  by  the  ancient  Hebrews  as 
within  this  inhibition.  Of  the  four  cases  of  suicide  recorded  in  the  Old 
Testament  none  are  spoken  of  with  disapproval,  and  Ahithophel,  who 
gives  himself  the  "  coup  de  grace  "  after  "  setting  his  house  in  order,  is 
buried  in  the  tomb  of  his  father."  2  Sam.  xvii,  23. 

3  Sub.  nom.  Rex  v.  Warner  (1662)  1  Keb.  66,  548  ;  1  Lev.  8. 
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offences  "are  handled  under  distinct  titles  and  names,"  that 
"  by  the  common  appellation  of  murder  it  is  intended  the 
murder  ol  another  person,"  and  that  a  statute  of  pardon 
should  be  liberally  construed,  that  murders  were  excepted 
that  the  murderer  might  be  put  to  death,  which  could  not 
be  done  in  this  case.1 

On  the  second  hearing  of  this  case,  Mallett  having  with- 
drawn from  the  Bench  and  Keeling  taken  his  place,  Keel- 
ing agreed  with   Twisden  and  Windham  that  suicide  was 
not  murder  within  the  purview  of  this  statute.     But  in  this 
report  of  the  case  Windham  agrees  that  "  it  is  murder  and 
more    than    murder,   yet   so  is  petit  treason  which  is  not 
excepted  "  by  the  word  murder,  and   Keeling  "conceived 
that  the  party  was  not  capable  of  a  pardon,  and  so  could 
not  be  within  the  exception."     This  case,  although  subse- 
quently acquiesced   in,2   does  not,  in  view  of  the  reasons 
given,  go  very  far  toward  showing  that  suicide  and  murder 
are   different   crimes,   for  even  Twisden  agrees  that  it  is 
murder,  but  that  since  it  is,  like  petit  treason,  something 
more  than  murder,  and  the  statute  is  to  be  beneficially  con- 
strued, it  is  pardoned.     And  in  Dyer,  235,  pi.  19,  we  actually 
find  Walsh,   J.,    discharging   a  prisoner  who,  indicted  for 
murder,  is  found  guilty  of  petit  treason,  under  a  similar 
statute    of    Elizabeth    pardoning    felonies,   but    excepting 
murder;  and  Dyer    adds,  "for  which  he  was    blamed  by 
some    but    without   cause  as    it    seemed    to    the   judges." 
This   doctrine    that    petit   treason    was    not    murder    was 
acquiesced  in  for  a  time,  was  at  first  accepted  by  Hale,3 
though    later4   doubted  by   him,  and  was  finally  exploded 
"by  Foster.5      The   other   case,   holding    that   suicide    and 
murder  are  distinct  offences,   arose  likewise    on    the  con- 
struction   of    a    statute.       In    this    case6     a    woman   was 
indicted  in   the  Quarter  Sessions  for  an  attempt  to  mur- 
der herself  and,  having  pleaded  guilty,  it  was  suggested  that 
the  court  had  no  jurisdiction  since  the  statute  of  24  &  25 
Vict.  ch.  100,  section  15  of  that  statute  having  provided  that 
an  attempt  to  commit  murder,  other  than  in  certain  speci- 
fied cases,  should  be  punished  with  penal  servitude  ;  courts 

1  1  Lev.  8.        2  Locke  v.  Etherington  (1665)  1  Keb.  695. 

3  1  Hale  P.  C.  378.        4  2  Hale  P.  C.  340.        5  Foster,  Cr.  L.  324. 

6  Reg.  v.  Burgess  (1862)  Leigh  &  C.  258. 
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of  Quarter  Sessions  being  prohibited  by  the  statute  of  5  &  6 
Victoria,  ch.  31,  from  dealing  with  any  felony  punishable 
with  transportation  for  life.  On  a  case  reserved  the  Court 
of  Criminal  Appeal  held  that  an  attempt  to  commit  suicide 
was  not  an  attempt  to  commit  murder,  punishable  with  life 
imprisonment  under  the  statute,  but  was  merely  an  attempt 
to  commit  a  felony  at  common  law,  hence  within  the  jurisdic- 
tion of  the  Quarter  Sessions.  Pollock,  C.  B.,  who  delivers 
the  opinion  of  the  court,  thinks  "  there  is  a  vast  difference 
between  inflicting  a  wound  on  another  and  inflicting  a 
wound  on  oneself  with  that  intent."  Further  than  this  ex- 
pression of  an  opinion,  which,  as  has  been  shown,  is  at 
variance  with  that  of  all  the  English  authorities,  judicial 
and  otherwise,  no  reason  is  given  for  the  decision,  and,  not- 
withstanding this  case,  the  courts  have  continued  to  treat 
a  principal  in  the  second  degree  to  this  crime  as  guilty  of 
murder.1 

These  two  decisions  seem  to  stand  alone  in  deciding  that 
suicide  and  murder  are  distinct  crimes  ;  the  first  is  suf- 
ficiently explained  by  the  reasons  given  by  the  court  itself, 
the  second  may  be  explained  on  the  ground  that  the  sec- 
tions of  the  act  dealing  with  attempts  to  murder,  under 
which  the  indictment  was  brought,  show  by  the  context 
that  they  were  intended  by  the  legislature  to  apply  only  to 
attempts  to  murder  another.  We  cannot  conclude  from 
these  two  cases  that  the  word  murder  in  a  statute  does  not 
ordinarily  cover  the  crime  of  killing  oneself,  for  then  a  prin- 
cipal in  the  second  degree  to  a  suicide  might,  until  1827, 
have  claimed  benefit  of  clergy  ;  for  though  clergy  had  been 
taken  away  from  murder  in  1531  it  was  not  abolished  in  all 
felonies  until  7  &  8  Geo.  IV.,  and  Dyson,  who  was  con- 
victed of  this  crime  in  1823,  need  not  have  waited  for  a 
problematical  pardon.2  The  statute  of  7  &  8  Geo.  IV., 
ch.  28,  §  7,  provides  that  no  person  convicted  of  felony  shall 
suffer  death,  except  for  some  felony  excluded  from  clergy 
before  the  said  Act;  hence  if  we  hold  that  the  word 
"  murder"  in  a  statute  does  not  include  suicide,  and,  there- 
fore, that  clergy  was  not  abolished  in  suicide  when  abolished 
in  murder,  then,  since  clergy  was  not  specifically  taken 
away  in  cases  of  suicide,  it  would  follow  that  the  punish- 

1  Reg.  v.  Jessop  (1877)  16  Cox  C.  C.  204.         2  Cited  supra. 
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ment  of  death  could  not  be  inflicted  on  one  convicted  as  a 
principal  in  the  second  degree  to  a  suicide,  and  the  judges, 
who  have,  as  we  have  seen,  invariably  held  such  persons 
guilty  of  murder,  have  been  guilty  of  judicial  homicide,  for 
the  English  statute  declares,  "  Upon  every  conviction 
for  murder  the  court  shall  pronounce  sentence  of  death."1 

It  would  seem  then  that  whatever  may  have  been  the 
law  before  Bracton's  time,  and,  in  whatever  light  he  may 
have  regarded  the  ordinary  case  of  suicide,  and  notwith- 
standing the  fact  that  most  of  the  writers  on  criminal  law 
have  treated  suicide  topically  separate  from  murder,  that 
suicide  is  murder  in  English  law. 

In  the  earliest  case  reported  in  the  United  States,  Com. 
v.  Bowen  (1816)  13  Mass.  356,  the  conclusion  reached  in 
this  paper  was  announced  as  law.  In  that  case  Bowen  was 
indicted  as  a  principal  in  the  second  degree  to  the  murder 
of  one  Jewett,  in  persuading  Jewett  to  hang  himself. 

Chief  Justice  Parker,  in   his    charge    to    the   jury,  said: 

"  You  have  heard  it  said,  gentlemen,  that  admitting  the  facts  alleged  in  the 
indictment,  still  they  do  not  amount  to  murder,  for  Jewett  himself  was  the 
immediate  cause  and  perpetrator  of  the  act  which  terminated  in  his  own 
destruction.  That  the  act  of  Bowen  was  innocent  no  one  will  pretend,  but 
is  his  offense  embraced  by  the  technical  definition  of  a  principal  in 
murder?  Self-destruction  is  doubtless  a  crime  of  awful  turpitude  ;  it  is 
considered  in  the  eye  of  the  law  of  equal  heinousness  with  the  murder  of 
one  by  another.  In  this  offense  it  is  true  the  actual  murderer  escapes 
punishment ;  for  the  very  commission  of  the  crime,  which  the  law  would 
otherwise  punish  with  its  utmost  rigor,  puts  the  offender  beyond  the 
reach  of  its  infliction.  And  in  this  he  is  distinguished  from  other  mur- 
derers. But  his  punishment  is  as  severe  as  the  nature  of  the  case  will  admit ; 
his  body  is  buried  in  infamy,  and  in  England  his  property  is  forfeited  to  the 
King.  Now,  if  the  murder  of  one's  self  is  felony  the  accessory  is  equally 
guilty  as  if  he  had  aided  and  abetted  in  the  murder  of  A  by  B;and  I  appre- 
hend that  if  a  man  murders  himself,  and  one  stands  by,  aiding  in  and  abet- 
ting the  death,  he  is  as  guilty  as  if  he  had  conducted  himself  in  the  same 
manner  when  A  murders  B.  And  if  one  becomes  the  procuring  cause  of 
death,  though  absent,  he  is  accessory."2 

The  next  case  arising  in  Massachusetts  was  Com.  v. 
Dennis  (1870)  105  Mass.  162.  This  was  on  an  indictment 
for  an  attempt  to  commit  suicide. 

1  St.  24  &  25  Vict.  ch.  100,  §  2. 

2  This  quotation  is  taken  from  the  opinion  of  Gray,  C.  J.,  in  Com. 
v.  Mink  (1878)  123  Mass.  p.  428. 
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The  court  holds  that  an  attempt  to  commit  suicide  is 
no  offence,  because  the  statute  dealing  with  attempts  (Gen. 
Sts.  168,  §  8),  and  repealing  by  implication  the  common 
law  on  the  subject,  does  not  specifically  provide  for 
attempts  to  commit  suicide.  That  suicide  is  murder  seems 
not  to  have  occurred  to  the  court,  and  the  learned  judge 
who  delivered  the  opinion,  though  he  cites  the  case  of 
Com.  v.  Bowen,  supra,  saying  it  does  not  conflict  with  his 
determination,  evidently  was  not  familiar  with  that  case,  for 
he  says  :  "  The  jury  must  have  found,  under  instructions,  that 
the  advice  was  influential,  and  the  defendant  was  properly 
convicted  as  principal  "  ;  whereas  in  the  report  of  the  case 
it  is  said  "The  jury  found  the  prisoner  not  guilty  ;  probably 
from  a  doubt  whether  the  advice  given  by  him  was,  in  any 
measure,  the  procuring  cause  of  Jewett's  death."  In  the 
next  Massachusetts  case  on  this  subject,  Com.  v.  Mink  (1878) 
123  Mass.  422,  Gray,  C.  J.,  quotes  at  length,  and  with 
approval,  the  charge  of  Chief  Justice  Parker  in  Com.  v. 
Bowen,  and  holds  that  a  person  who,  in  attempting  to 
commit  suicide  accidentally  kills  another,  is  guilty  of 
manslaughter  and  possibly  murder.  Yet,  strange  to  say, 
he  ignores  the  informing  principle  of  that  charge,  viz.,  that 
suicide  is  murder,  and  says:  "Since  it  has  been  provided 
by  statute  that  '  any  crime  punishable  by  death  or  imprison- 
ment in  the  State  prison  is  a  felony,  and  no  other  crime 
shall  be  so  considered,  it  may  well  be  that  suicide  is  not  a 
technical  felony  in  this  Commonwealth."  Of  course,  if 
suicide  is  murder,  it  is  technically  a  felony,  since  murder  is 
still  "  punishable  by  death  "  in  Massachusetts. 

The  court  says,  however,  that  though  suicide  is  not  a 
felony  in  Massachusetts,  it  is  "unlawful  and  criminal  as 
malum  in  se,"  and  "any  attempt  to  commit  it  is  likewise 
unlawful  and  criminal  "  (which,  if  "  unlawful  and  criminal," 
means  anything  more  than  immoral,  the  case  of  Com.  v. 
Dennis,  supra,  decided  it  was  not).  The  court  then  holds 
the  prisoner  guilty,  apparently  on  the  principle  that  where 
one  is  engaged  in  the  commission  of  an  act  malum  in  se  he  is 
liable  for  the  direct,  though  unintended,  consequences  of 
such  act,  a  doctrine  which,  when  the  thing  attempted  is 
not  indictable,  and  there  is  no  negligence  involved,  is  by  no 
means  well  established.    This  doctrine,  however,  if  admitted, 
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can  have  no  application  in  the  case  of  one  advising  another 
to  commit  suicide,  and  if,  as  these  two  cases  hold,  an 
attempt  to  commit  suicide  is  not  indictable,  and  the  com- 
pleted crime  is  not  a  felony,  it  is  difficult  to  see  how 
abetting  one  in  the  commission  of  it  can  be  murder,  as  was 
held  in  Com.  v.  Bovven,  supra ;  abetting  an  act  malum  in  se 
may  be  wrong,  but  it  cannot  be  murder  unless  the  act  itself 
is  murder. 

In  the  other  American  cases,  the  view  that  suicide  is 
murder  seems  not  to  have  engaged  the  attention  of  the 
court.  In  St.  v.  Levelle  (1890)  34  S.  C.  120,  the  court  con- 
tents itself  with  denominating  it  "a  felony,"  and  holding 
that  one  who  accidentally  kills  another  in  attempting  this 
felony  is  guilty  of  murder.  In  Blackburn  v.  St.  (1872)  23 
Ohio  St.  146,  court  and  counsel,  under  a  previous  decision 
holding  that  no  act  is  a  crime  in  that  State  unless  specifi- 
cally declared  so  by  statute,  acquiesce  in  the  view  that,  since 
there  is  no  statute  dealing  with  suicide,  it  is  no  crime  in  that 
State.  That  it  was  embraced  in  the  statutory  definition  of 
murder  seems  not  to  have  occurred  to  court  or  counsel, 
but  it  is  worth  noting  that  the  same  result  is  reached  by 
holding  that,  "  If  the  prisoner  *  *  *  was  present  at  the 
taking  thereof  (poison)  by  the  deceased,  participating  by 
persuasion  *  *  *  in  the  taking  thereof,  then  *  *  * 
he  administered  the  poison  to  her  within  the  meaning  of 
the  statute,"  declaring  it  murder  to  administer  poison  to 
another,  thereby  causing  death. 

In  Grace  v.  St.  (1902)  69  S.  W.  (Tex.)  529,  under  a  stat- 
ute declaring  that  no  person  shall  be  punished  for  any  act 
or  omission  unless  the  same  "  is  made  a  penal  offense,"  it 
was  held,  there  being  no  statute  specifically  denouncing 
suicide,  that  "  it  is  not  a  violation  of  any  law  in  Texas  for  a 
person  to  take  his  own  life,"  and  that,  "therefore,  the  party 
who  furnishes  the  means  to  the  suicide  must  also  be  inno- 
cent of  violating  the  law." 

In  New  York1  and  Missouri,3  the  question  has  been 
dealt  with  by  statute,  the  statute  in  both  States  declaring 
the  successful  abetting  of  suicide  manslaughter.  The  Penal 
Code  of  the  former  State  also  declares  it  a  felony  to  attempt 
or  abet  an  attempt  at  suicide,  but,  in  dealing  with  the  crime 

1  Penal  Code,  §§  172-178.         2  Rev.  St.  1889,  §  3466. 
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itself,  the  framers  of  the  Code,  apparently  imbued  with  the 
idea  that  there  can  be  no  crime  without  a  punishment,  in 
other  words,  that  punishment  is  the  ground  of  guilt,  not 
guilt  of  punishment,  declare  :  "  Although  suicide  is  deemed 
a  grave  public  wrong,  yet  from  the  impossibility  of  reach- 
ing the  successful  perpetrator,  no  forfeiture  is  imposed"; 
construing  which,  it  was  held  in  Darrow  v.  Family  Fund 
Soc.  (1889)  1 16  N.  Y.  542,  that,  though  the  attempt  to  com- 
mit suicide  is  a  crime,  to  succeed  is  not. 

It  will  be  interesting  to  see  how  the  New  York  court 
will  treat  the  case  of  one  who  induces  another  to  commit 
this  thing,  which  is  "a  grave  public  wrong,"  but  no  crime. 

The  case  of  State  v.  Condotte  (1897)  8  N.  D.  109, 
takes  us  back  to  our  starting  point.  In  that  case,  Con- 
dotte, having  been  indicted  for  murder,  and  an  accomplice 
having  testified  against  him,  the  prosecution  offered,  as 
the  necessary  corroborating  evidence,  the  fact  that  after 
apprehension,  Condotte  attempted  to  commit  suicide  ;  but 
so  far  have  we  traveled  since  Bracton's  day  that  what  he 
in  the  thirteenth  century  regarded  as  the  highest  proof  of 
the  crime,  this  court,  in  the  twentieth  century,  rejected  as 
not  even  corroborating  evidence  thereof. 

William  E.  Mikell. 


AGENCY  IMPUTED   FROM  "COURSE  OF 
BUSINESS." 

It  is  generally  agreed  among  writers  on  the  subject  that 
no  one  is  bound   by  the  acts  of  his  agent  except  upon  the 
theory  either  of  actual  authority  (express  or  implied,  prior 
or   by    ratification)    or   of   estoppel.     If   the   principal  has 
expressly  authorized  the  agent's  act,  of  course  he  is  bound 
by  it.     If  he  has  given  general  instructions  to  the  agent, 
which   instructions  by  natural,  customary  or  legal  implica- 
tion authorize  the  act,  he  is  likewise  bound  by  it.     If,  after 
the  act,  he  is  informed  of  it  and  approves  of  it,  the  ratifica- 
tion  is  equivalent  to  a    prior   express  authority.     If  it  is 
afterwards  brought  to  his  attention  and   he  acquiesces,  his 
acquiescence  constitutes  a  ratification  equivalent  to  a  prior 
implied  authority.     Furthermore,  one  may  be  charged  with 
legal  responsibility  for  the  act  of  another  upon  the  theory 
of  estoppel,  although  he  did  not  authorize  it  either  expressly 
or  by  implication,  but  even  forbade  it.     The  principal  may 
have  made  some  direct  representation  upon  which  the  party 
dealing  with  his  agent  has  relied.     Thus,  in  the  common 
case  of  general  agency  he  may  have  clothed  the  agent  with 
an  authority  that  by  ordinary  custom  embraces  a  multitude 
of  acts,  but  has  privately  forbidden  him  to  do  some  of  those 
acts.     If  the  agent  nevertheless  does  them,  he  is  responsible 
to   anybody   who   knew    of   and    relied    upon  the   general 
agency  and  did  not  know  of  the  special  instructions.     And 
we  have  the  other  cases,  also   common,  which   Mr.  Ewart 
has  classified   under  the  general  title  of  assisted   misrepre- 
sentation.    "  If  the  ostensible  agent  is  the  one  who  makes 
the  representation  of  authority,  and  the  supposed  principal 
has  merely  assisted   that  representation — done  that  which 
has  made  it  credible — he  will  be  as  much  estopped  as  if  he 
has  himself  made  the  representation."1 

When  there  is  no  actual  authority,  either  prior  or  by 
ratification,  the  writers  have  generally  agreed  that  there 
must  be  an  actual  estoppel.  The  person  seeking  to  hold  the 
principal  responsible  upon  the  theory  of  ostensible  agency, 

1  Ewart  on  Estoppel,  p.  473. 
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in  the  absence  of  actual  authority,  must  show  that  he  knew 
of  the  acts  or  omissions  of  the  principal  upon  which  the 
latter's  responsibility  is  claimed  to  be  predicated,  and 
"  relied  in  good  faith  and  prudently  upon  the  appearance  of 
authority  thus  created."1 

The  third  party  "  must  show  that  the  agency  did  exist, 
and  that  the  agent  had  the  authority  he  assumed  to  exer- 
cise, or  otherwise  that  the  principal  is  estopped  from  dis- 
puting it."2  As  was  said  by  Lord  Justice  James,  "  Nobody 
ought  to  be  estopped  from  averring  the  truth  or  asserting  a 
just  demand  unless  by  his  acts  or  words  or  neglect  his  now 
averring  the  truth  or  asserting  the  demand  would  work 
some  wrong  to  some  other  person  who  has  been  induced  to 
do  something,  or  to  abstain  from  doing  something,  by  reason 
of  what  he  had  said  or  done,  or  omitted  to  say  or  do."3  Mr. 
Ewart  adds  "  Change  of  position  to  misrepresentation  bears 
somewhat  the  same  relation  as  consideration  to  contract.''4 
Thus  in  the  case  of  a  general  agency,  the  secret  restrictions 
of  which  the  agent  has  violated,  the  party  dealing  with  the 
agent  has  no  ground  for  complaint  against  the  principal  if 
he  did  not  know  of  the  existence  of  the  general  agency,  but 
relied  entirely  upon  the  agent's  statement  that  he  was 
authorized  to  represent  the  principal  in  that  particular 
transaction.  "  Apparent  authority  operates  only  by  way  of 
estoppel,  and  can  take  the  place  of  real  authority  only  when 
some  person  has  acted  upon  the  appearances."5 

Within  the  last  few  years,  however,  there  has  been  a 
tendency  in  certain  of  our  courts  to  establish  a  new  kind  of 
agency,  where  there  is  no  authority  and  no  estoppel, 
namely,  an  agency  imputed  from  "course  of  business."  A's 
agent  goes  to   B,   introduces  himself,  informs  B  that  he  is 


1  Huffcut  on  Agency,  §  103;  See  also  §§  9,  53,  106;  Bowstead  on 
Agency,  Art.  85. 

2  Lord  Cranworth  in  Pole  v.  Leask  (1862)  33  L.  J.  Ch.  155,  162 
(H.  L.) 

3  Ex  parte  Adamson  (1878)  L.  R.  8Ch.  Div.  807,  817-8. 

4  Ewart  on  Estoppel,  p.  131  ;  See  Jackson  Paper  Co.  v.  Commercial 
Bank  (1902)  199  111.  151,  158-9  and  auth.  cit. 

:>  People  v.  Bank  of  North  America  (1879)  75  N.  Y.  547,  561.  This  is 
the  principle  of  the  famous  Schuyler  case,  where  Judge  Davis  said  "  The 
doctrine  of  implied  agency,  when  it  arises  out  of  negligence.  I  think  has  its 
true  basis  in  the  principle  of  estoppel  in  pais."  N.  Y.  &  N.  H.  R.  R.  Co. 
v.  Schuyler  (1865)  34  N.  Y.,  at  p.  53. 
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such  agent,  and  says  that  his  authority  includes  the  pledg- 
ing of  his  principal's  credit  in  a  certain  way.  B  believes 
him,  makes  no  further  inquiry,  and  gives  credit.  The  agent 
had  no  such  authority  in  fact.  B  sues  A.  A  proves  in 
defense  that  while  the  man  was  his  agent  for  other  purposes 
there  was  no  authority  for  this  transaction.  B  then  proves 
that  the  agent  had  done  practically  the  same  thing  several 
times  before  with  other  parties.  A  proves  in  rejoinder  that 
he  himself  had  never  heard  of  these  transactions,  and  that 
B  never  heard  of  them  either,  and  of  course  was  not  induced 
by  them  to  give  the  credit;  so  that  there  was  no  actual 
authority  and  no  estoppel,  and  the  case  does  not  come 
within  any  of  the  old  recognized  classes  of  agency.  B 
however  says  that  A  was  negligent;  that,  while  he  did  not 
know  of  these  particular  transactions  of  his  agent,  he  ought 
to  have  known  them  if  he  had  exercised  sufficient  diligence; 
and  that  he  should  therefore  stand  the  loss  as  a  kind  of 
penalty  for  his  insufficient  watchfulness. 

The  new  doctrine  is  being  developed  in  litigations 
arising  out  of  defalcations  by  officers  of  corporations,  and 
particularly  of  banks,  for  the  daily  transactions  of  banks  are 
so  large  that  strict  auditing  is  difficult.  The  propositions 
are  familiar  that  a  bank  cashier,  for  instance,  has  general 
power  to  certify  checks  upon  his  bank  or  to  issue  drafts 
upon  other  banks  ;  that  his  official  signature  is  equivalent 
to  the  signature  of  his  bank;  that,  however,  his  position 
as  cashier  gives  him  no  general  authority  to  certify  checks 
or  issue  bank  drafts  for  his  own  benefit;  and  that  his  own 
name  as  drawer  of  the  check  or  payee  of  the  bank  draft  is  a 
"  danger  signal  ",  putting  all  takers  upon  notice  that  he  is 
probably  acting  for  his  own  benefit  and  therefore  not  bind- 
ing the  bank.1  Cashiers  do,  however,  often  sign  for  their 
own  benefit.  For  small  amounts  they  do  it  to  save  trouble  ; 
for  large  amounts  they  probably  sometimes  do  it  for  the 
same  reason,  and  sometimes  also  for  purposes  of  embezzle- 
ment.    The  signatures  of  drafts  and  certificates  for  small 

1  Park  Hotel  Co.  v.  Fourth  Natl.  Bank  (1898)  86  Fed.  at  p.  744 
and  cas.  cit.  As  to  the  particular  case  of  bank  drafts  an  exception  has 
been  established  in  the  State  of  New  York  by  Goshen  Bank  v.  The  State 
(1894)  141  N.  Y.  379.  a  case  much  discussed,  distinguished  and  criticised, 
and  not  as  yet  followed  elsewhere,  and  which  may  not  be  authority  even 
here  except  after  the  bank  has  recognized  the  draft  by  paying  it. 
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amounts  are  not  carefully  scrutinized  by  the  cashier's 
superiors.  Such  minute  scrutiny  in  large  establishments 
would  be  impracticable.  Occasionally,  of  course,  there  is 
such  loose  management  that  similar  drafts  for  large  amounts 
pass  unnoticed.  At  last,  not  infrequently,  embezzlement 
follows.  The  bank  goes  into  the  hands  of  a  receiver,  and 
the  cashier  is  found  to  have  depleted  its  funds  by  checking 
them  out  for  margins  to  his  brokers.  When  the  receiver 
sues  to  recover  the.  money,  the  defense  is  based  on  the  fact 
that  the  cashier  had  done  the  same  thing  several  times 
before. 

This  development  of  the  doctrine  of  "  course  of  busi- 
ness"  seems  to  begin  in  1884  with  certain  dicta  in  Martin  v. 
Webb,1  where  the  court,  speaking  of  the  duties  of  directors, 
says  "  That  which  they  ought,  by  proper  diligence,  to  have 
known  as  to  the  general  course  of  business  in  the  bank, 
they  may  be  presumed  to  have  known  in  any  contest  be- 
tween  the  corporation  and  those  who  are  justified  by  the 
circumstances  in  dealing  with  its  officers  upon  the  basis  of 
that  course  of  business."  The  opinion  contains  the  caution- 
ary statement  that  its  "general  expressions"  should  be 
"  interpreted  by  the  facts  of  this  case  ";  and  thus  interpreted , 
the  opinion  clearly  refers  to  dealings  with  persons  entitled 
to  assert  an  estoppel.  In  Hanover  Bank  v.  American  Dock 
and  Trust  Co.,3  decided  in  1896,  the  New  York  Court  of 
Appeals  quoted  this  remark  and  seemed  to  go  further,  as  in 
the  absence  of  any  estoppel  they  said  as  to  the  directors' 
knowledge  of  prior  similar  transactions  "  while  it  does  not 
appear  that  they  actually  knew  of  these  transactions,  it  was 
a  question  of  fact  for  the  jury  to  say  whether  they  ought 
not  to  have  known,  under  all  the  circumstances,  as  their 
ignorance  was  no  excuse,  unless  they  were  reasonably  dili- 
gent in  supervising  the  method  and  details  of  conducting 
the  business  under  their  control";  but  at  the  close  of  the 
opinion  they  make  the  case  turn  upon  the  jury's  plain  right, 
in  the  absence  of  any  evidence  to  the  contrary,  to  infer 
actual  knowledge  of  whatever  it  was  the  duty  of  the  di- 
rectors to  know.  It  remained  for  sometime  doubtful  here 
in  New  York  whether  the  fact  that  the  directors  "  ought  to 
have  known  "  of  what  their  employee  was  doing  was,  in  the 

1  t.QQ^  nou.  S.  7.        *  (1896)  148  N.  Y.  612. 
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absence  of  an  estoppel,  to  be  given  greater  weight  than  as 
evidence  tending  to  show  that  they  did  know  of  it,  and 
therefore  presumably  authorized  or  ratified  it  j1  but  that 
doubt  seems  now  to  have  been  resolved  by  the  case  of 
Campbell  v.  Upton,2  affirming  without  opinion  a  decision 
of  the  lower  courts,  which  seems  to  have  based  a  bank's 
liability  for  unauthorized  acts  of  the  cashier  squarely  upon 
the  directors'  negligence  in  failing  to  find  out  that  he  had 
committed  similar  unauthorized  acts  before.  The  "  course 
of  business"  thus  established  was  not  used  as  presumptive 
evidence  of  knowledge  On  the  part  of  the  directors.  On 
the  contrary,  it  had  been  expressl)'  found  by  the  trial  judge 
that  all  the  directors  were  ignorant  of  it.  There  has  never 
been  a  clear  discussion  of  the  distinction  in  New  York ;  and 
a  decision  of  the  New  Jersey  Court  of  Errors  and  Appeals 
upon  another  transaction  of  this  same  cashier,  while  the 
opinion  points  in  the  same  direction,  leaves  the  question  in 
doubt  in  that  State.3  Massachusetts  would  doubtless  vigor- 
ously oppose  the  doctrine.4  In  other  States  it  has  been 
little  discussed.  In  the  Federal  courts  it  was  formerly  as- 
sumed that  any  presumption  from  the  past  course  of  busi- 
ness of  a  corporate  officer  might  be  rebutted  by  affirmative 
proof  of  lack  of  authority,  in  the  absence  of  special  circum- 
stances making  the  presumption  conclusive  —that  is,  as  I 
understand  it,  of  an  estoppel  ;5  but  recently  there  has  been 
a  tendency  toward  what  may  now  be  called  the  New  York 
rule,  and  in  a  case  which  has  gone  twice  to  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit,  the  theory  of 
agency  by  "course  of  business"  was  sustained  in  opinions 
from  which  it  is  not  entirely  clear  whether  or  not  the  court 
intended  to  go  to  the  full  length  of  sustaining  it  where 
ignorance  on  the  part  of  the  directors  affirmatively  appears  ; 
but  after  a  full  argument  in  the  Supreme  Court  the  decision 
was  reversed  upon  other  grounds.6 

As  this  new  doctrine  has  not  yet  made  its  way  into  the 

1  Corn  Exchange  Bank  v.  American  Dock  and  Trust  Co.  (1900)  163 
N.  Y.  332. 

2  (1902)   171  N.  Y.  644. 

3  Campbell  v.  Manufacturers'  Natl.  Bank  (1902)  67  N.  J.  L.  301. 

4  Murray  v.  Nelson  Lumber  Co.  (1886)  143  Mass.  250. 

8  Mining  Co.  v.  Anglo-Californian  Bank  (1881)  104  U.S.  192,  195. 
6  Gale  v.  Chase  Natl.  Bank  (1900)  104  Fed.  214  ;  (1901)  108  Fed.  987  ; 
S.  C.  sub.nom.  Ranking.  Chase  Natl.  Bank  (1903)  188  U.  S.  557. 
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law  outside  the  State  of  New  York,  it  is  properly  open  to 
analysis  and  discussion.  Historically,  as  I  have  pointed 
out,  it  seems  to  be  growing  up  by  an  application  of  obiter 
dicta  to  situations  which  they  seem  to  fit,  but  for  which  they 
were  not  intended.  Theoretically,  it  seems  to  rest  upon  no 
recognized  legal  reasoning.  Practically,  while  doubtless 
meant  to  cast  a  loss  upon  that  one  of  two  innocent  parties 
who  is  the  more  responsible  for  the  situation  which  the 
agent  has  created,  it  seems  more  commonly  to  have  had  the 
effect  of  doing  comparative  injustice.  For  the  question 
more  commonly  arises  upon  an  unauthorized  draft  signed 
by  an  embezzling  bank  cashier.  The  person  who  sues  upon 
such  a  draft,  basing  his  claim  upon  a  prior  course  of  action 
of  which  he  had  had  no  knowledge  or  information  when  he 
gave  credit  to  the  cashier,  is  really  trying  to  establish  a 
liability  of  a  penal  nature.  There  is  nothing  contractual 
about  it.  It  is  not  even  in  the  nature  of  an  action  for  negli- 
gence, since  his  own  greater  negligence  in  taking,  without 
inquiry,  paper  presumptively  illegal,  has  contributed  to  the 
injury.1  He  is  seeking  to  penalize  the  bank  because  it  was 
laggard  in  discovering  the  cashier's  course  of  irregularities, 
and  thus  failed  to  discharge  him  before  he  committed  the 
particular  irregularity  in  question.  The  omission  so  penal- 
ized, however,  was  an  omission  of  the  directors  or  of  their 
auditing  committee,  while  the  case  generally  comes  into 
court  after  the  bank  has  failed,  so  that  the  persons  actually 
penalized  are  the  unfortunate  creditors  or  depositors,  who 
are  asked  to  contribute  margins  for  the  cashier's  broker  or 
compensation  for  those  who  encouraged  his  extravagance. 
Penal  actions  are  not  encouraged  by  the  law.  Whether  this 
new  kind  of  penal  action  should  be  established  is  at  best 
doubtful.  In  one  of  the  most  recent  cases  Judge  Lacombe, 
while  expressing  the  opinion  that  the  doctrine  is  now  es- 
tablished as  an  exception  to  the  general  principle  that  one 
dealing  with  a  cashier  outside  of  the  usual  limits  of  a 
cashier's  authority  is  put  upon  inquiry,  says :  "  It  would 
have  been  a  most  wholesome  thing  if  that  principle  had 
never  been  qualified  at  all";  and  again  that  "the  courts 
seem  rather  to  have  overlooked  the  circumstance  that  in 
the  one  case  the  unfortunate  stockholders  and  creditors  had 
1  New  York  Iron  Mine  v.  Negaunee  Bank  (1878)  39  Mich.  644,  656. 
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no  means  of  knowing  that  their  officers  were  dishonest  or 
their  directors  negligent,  until  the  trouble  had  occurred  ; 
whereas  the  creditors  who  received  the  consideration  would 
always  be  advised  by  mere  inspection  of  the  face  of  the  draft 
that  something  crooked  was  to  be  anticipated,  that  some- 
thing was  not  right."1 

Still  another  question  arises  when  the  agent  is  a  bank 
cashier  or  other  corporate  officer,  when  the  negligence  is 
the  negligence  of  his  directors, and  when  the  act  under  con- 
sideration was  the  use  of  the  corporate  funds  to  pay  his  own 
debt.  Let  it  be  assumed  that  the  plaintiff  in  the  action 
against  the  bank  or  its  receiver  had  been  a  creditor  of  the 
cashier,  who  had  taken  in  payment  of  the  indebtedness  a 
draft  signed  by  the  cashier  with  his  official  signature,  drawn 
upon  a  correspondent  bank,  with  the  plaintiff  as  payee.  He 
relies  upon  a  long  series  of  previous  drafts  of  a  similar 
nature,  as  constituting  a  "  course  of  business."  For  present 
purposes  it  may  be  assumed  that  he  knew  of  these  previous 
drafts,  and  that  they  had  been  honored  by  the  bank,  before  he 
took  the  draft  in  suit,  and  relied  upon  them  in  giving  credit ; 
even  that  the  previous  drafts,  although  illegal,  had  been 
known  also  to  the  directors  of  the  bank,  and  that  they  had 
merely  reprimanded  the  cashier  or,  in  view  of  his  replace- 
ment of  the  money,  overlooked  his  offence.  Thus  all  the 
elements  of  an  estoppel  and  all  the  elements  of  a  ratification 
are  present,  provided  the  directors  had  authority  to  ratify. 
Had  they  such  authority?  That  is  one  of  the  questions 
recently  much  argued  and  still  unsettled.  There  can  be  no 
estoppel  unless  the  plaintiff  had  the  right  to  infer,  as  he  did 
infer,  that  the  directors  had  ratified  the  "  course  of  busi- 
ness" and  bound  the  bank  by  that  ratification.  There  can 
be  no  ratification  of  a  "  course  of  business  "  by  a  man  who 
could  not  previously  have  authorized  it.  The  maxim  is 
ornnis  ratihabitio  retrotrakitur,  et priori  mandato  equiparatur.2 
"A  ratification  can  have  no  greater  force  than  a  previous 
authority."3  Can  the  directors  of  a  bank  adopt  a  by-law 
giving  the  cashier  general  power  to  issue  bank  paper 
for  his  own  benefit?     New  York  impliedly  so  holds  in  the 

'Campbell  v.  National  Broadway  Bank,  October,  1902,  unreported. 

2  Fleckner  v.  United  States  Bank  (1823)  8  Wheat.  338,  363. 

3  Daviess  County  v.  Dickinson  (1886)  1 17  U.  S.  657,  665. 
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cases  above  referred  to,  but  I  venture  to  think  that  the 
weight  of  argument  is  to  the  contrary.  Directors  have  not 
unlimited  powers,  and  in  particular,  being  themselves  trus- 
tees or  agents,1  they  cannot  delegate  unlimited  powers  to 
one  of  their  own  number  or  to  any  other  officer  of  the  cor- 
poration. A  general  power  to  the  cashier  to  sign  bank 
drafts  to  his  own  order  or  that  of  his  creditors  and  use 
them  for  his  private  purposes  cannot  possibly  be  for  the 
benefit  of  the  bank  (since  it  is  perfectly  feasible  for  some 
other  officer  to  be  given  the  necessary  authority  when 
signatures  for  the  cashier's  individual  purposes  are 
desired),  while  such  authority  leads  to  temptation  and  often 
to  crime.  It  was  held  in  Anderson  v.  Kissam,2  that  a  gen- 
eral usage  of  all  the  banks  of  New  York  City,  recognizing 
a  general  authority  in  bank  cashiers  to  sign  bank  paper  for 
their  individual  purposes,  was  contrary  to  public  policy 
and  illegal.  If  this  general  usage  is  illegal,  certainly  a 
corresponding  special  usage  of  a  single  bank,  even  if  estab- 
lished by  a  vote  of  the  directors,  is  equally  illegal.  "  There 
cannot  be  a  course  of  dealing  in  reference  to  illegal  acts."3 
A  rule  of  public  policy  cannot  be  evaded  by  any  mere  form. 
Hence  if,  as  has  been  often  said,4  the  rule  prohibiting  an 
agent  from  contracting  on  behalf  of  his  principal  when  he  is 
individually  interested  on  the  other  side,  is  a  rule  of  public 
policy,  it  cannot  be  evaded  under  cover  of  a  prior 
authority  or  subsequent  ratification  given  by  any  other 
agent  of  the  same  principal.5  Of  course,  the  directors  can 
by  special  action  ratify  prior  illegal  acts  upon  restitution, 
or  because  they  turn  out  to  benefit  the  company;  but  the 
existence  of  this    power  can  not  entitle  any  one    to  infer 

1  Mr.  Justice  Strong  in  Bedford  R.  R.  Co.  v.  Bowser  (1864)  48  Pa.  St. 
29.  37- 

2  (1888)  35  Fed.  699,  701,  703,  reversed  on  another  point  in  145  U.  S- 
435,  and  then  compromised. 

3  Mercantile  Insurance  Co.  v.  Hope  Insurance  Co.  (1880)  8  Mo.  App. 
408,  411;  see  also  Lee  v.  Smith  (1884)  84  Mo.  304,  310;  Iowa  Bank  v. 
Black  (1894)  91  Iowa  490,  496. 

4  Wardell  v.  Union  Pacific  R.  R.  Co.  (1877)  4  Dill.  330,  335,  (aff.  103 
U.  S.  651)  ;  West  v.  Camden  (1890)  135  U.  S.  507,  521  ;  Lamson  v.  Beard 
(1899)  94  Fed.  30,  43-4. 

5  This  view  was  taken  by  one  of  the  New  Jersey  Judges  in  Campbell  v. 
Manufacturers'  Natl.  Bank,  supra.  The  point  has  been  recently  at  least 
three  times  argued  in  the  United  States  Supreme  Court,  but  left  un- 
decided. 
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that  they  have  given  authority  to  repeat  the  acts  in  future. 
Whether  the  prior  illegal  transactions  of  the  agents  are 
offered  in  evidence  for  the  purpose  of  affording  a  presump- 
tion that  his  principal  had  ratified  them,  or  for  the  broader 
purpose  of  penalizing  the  principal  for  his  negligence  in 
not  discovering  these  acts,  interesting  questions  have  arisen 
as  to  the  number  and  kinds  of  prior  instances  which  would 
be  sufficient  to  take  the  case  to  the  jury.  If  the  draft  in  the 
suit  is  for  $10,000,  of  course,  neither  one  prior  draft  for  that 
amount  nor  a  dozen  prior  drafts  for  %\  would  be  sufficient 
to  constitute  the  necessary  "  course  of  business."  A  Fed- 
eral Court  of  Appeals,  in  a  recent  case,  reversed  a  judg- 
ment on  the  ground  that  a  few  checks  for  a  few  hundred 
dollars  each  were  not  sufficient  to  sustain  presumptively  a 
subsequent  check  for  several  thousand  dollars.1  The  New 
York  Court  of  Appeals  on  the  other  hand  has  permitted  a 
jury  to  find  a  verdict  against  a  corporation  upon  a  warehouse 
certificate  unlawfully  signed  by  its  president  for  his  own 
benefit,  based  upon  two  similar  receipts  signed  by  him  ten 
years  previously,  and  three  similar  receipts  signed  by  him 
five  years  previously,  while  holding  a  different  office  in  the 
same  corporation.2 

E.  B.  Whitney. 

1  Gale  v.  Chase  Natl.  Bank,  supra. 

2  Hanover  Bank  v.  American  Dock  &  Trust  Co.,  supra ;  but  see 
Farmers'  Bank  v.  Noxon  ( 1871 )  45  N.  Y.  762,  765  ;  James  Reynolds  Co.  v. 
Merchants'  Natl.  Bank  (1900)  55  App.  Div.  1. 
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NOTES. 


The  Northern  Securities  Decision. — By  the  unanimous  judg- 
ment of  four  United  States  Circuit  Court  judges,  the  acquisition  by 
the  Northern  Securities  Company  of  a  majority  of  the  stock  of  the 
Northern  Pacific  and  Great  Northern  railways,  in  pursuance  of  an 
agreement  between  their  warring  stockholders,  has  been  held  to  con- 
flict with  the  Anti-Trust  Act  of  1890.  United  States  v.  Northern 
Securities  Co.  et  al.  (C.  C. ,  D.  Minn.  1903)  120  Fed.  721. 

The  first  section  of  that  Act  provides  that  "  Every  contract,  com- 
bination in  the  form  of  trust  or  otherwise,  or  conspiracy  in  restraint 
of  trade  or  commerce  among  the  several  States,  or  with  foreign 
nations  is  hereby  declared  to  be  illegal."  The  United  States  Supreme 
Court  has  decided  definitely  that  the  Act  of  1890  prohibits  all  com- 
binations in  restraint  of  trade  whether  reasonable  or  unreasonable, 
U.  S.  v.  Trans-Missouri  Freight  Ass'n  (1897)  166  U.  S.  290;  and 
that  as  so  interpreted  the  Act  is  constitutional,  U.  S.  v.  Joint  Traffic 
Ass'n  (1898)  171  U.  S.  505.  The  only  question  is,  therefore, 
whether  we  have  here  a  contract  or  combination  in  restraint  of  trade. 

In  the  first  place  it  is  clear  that  the  present  case  is  easily  dis- 
tinguishable from  any  of  the  preceding  cases  decided  by  the  Supreme 
Court.  In  U.  S.  v.  Trans-Missouri  Freight  Ass'n,  supra,  the  agree- 
ment entered  into  by  the  defendants  recited  that  it  was  "for  the 
purpose  of  mutual  protection  by  establishing  and  maintaining 
reasonable  rates,  rules  and  regulations."  The  agreement  in  U.  S. 
v.  Joint  Traffic  Assn.  supra,  was  almost  identical  in  terms.  In  AdJys- 
ton  Pipe  &  Steel  Co.  v.  c7  vS".  (1899)  175  U.  S.  211,  the  petition 
charged  that  defendants  entered  into  a  combination  and  conspiracy 
among  themselves  by  which  they  agreed  that  there  should  be  no 
competition  between  them  in  any  of  the  States  or  territories  men- 
tioned in  the  agreement.  In  each  of  these  cases,  therefore,  there 
was  an  agreement  between  corporations  engaged  in  interstate  com- 
merce under  which  rates  were  to  be  fixed.     In  the  Northern  Secuiities 
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case  there  was  no  agreement  to  fix  rates,  nor  were  the  corporations 
engaged  in  interstate  commerce  themselves  parties  to  the  agreement. 
The  agreement  was  entered  into  by  their  stockholders  and  was,  not  to 
fix  rates,  but  to  organize  a  new  corporation — the  Northern  Securities 
Company — and  then  sell  to  it  their  stock  in  sufficient  quantities  to 
enable  that  corporation  to  elect  as  directors  of  the  Northern  Pacific 
and  Great  Northern  respectively,  men  who  would  manage  the  two 
roads  in  harmony.  In  each  of  the  preceding  cases  competition  had 
been  directly  destroyed  by  the  agreement.  In  the  principal  case,  on 
the  contrary,  the  Northern  Pacific  and  Great  Northern  railways  are 
still  independent  corporations  with  independent  boards  of  directors 
unfettered  by  any  binding  contract  as  to  rates  or  division  of  traffic,  and 
influenced  merely  by  the  moral  suasion  of  the  voting  power  of  the 
Northern  Securities  Company.  It  would  seem,  therefore,  that  the 
Supreme  Court  could  consistently  with  the  actual  decisions  in  the 
preceding  cases  arising  under  this  Act,  hold  that  there  was  here  no 
direct  restraint  of  trade. 

It  remains  to  be  seen,  therefore,  whether  or  not  the  decision  of 
the  Circuit  Court  is  justified  by  the  spirit  and  reasoning  of  these  earlier 
cases.  The  court  contends  that  "it  will  not  do  to  say,  that  so  tong- 
as each  railroad  company  has  its  own  board  of  director?,  they  operate 
independently  and  are  not  controlled  by  the  owner  of  the  majority  of 
their  stock."  In  Pullman  Palace  Car  Co.  v.  Missouri  Pacific  Rail- 
way (1885)  115  U.  S.  587,  at  p.  596,  the  couit  per  Waite,  C.  J., 
uses  the  following  language:  "  The  two  roads  are  substantially  owned 
by  the  same  persons  and  operated  in  the  same  interest,  but  that  of 
the  St.  Louis,  Iron  Mountain  &  Southern  Company  is  in  no  legal 
sense  controlled  by  the  Missouri  Pacific;"  and  again  (p.  597)  "The 
Missouri  Pacific  has  bought  the  stock  of  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Company,  and  has  effected  a  satisfactory  election  of 
directors,  but  this  is  all.  It  has  all  the  advantages  of  a  control  of 
the  road,  but  that  is  not  in  law  the  control  itself.  Practically  it  may 
control  the  company,  but  the  company  alone  controls  its  road"  Nor 
is  the  case  of  Pearsall  v.  Great  Northern  (1896;  161  U.  S.  646,  re- 
lied on  by  the  court  in  the  Northern  Securities  case,  when  closely 
examined  inconsistent  with  the  Pullman  case.  It  was  there  held  that 
under  a  State  statute  prohibiting  any  railroad  corporation  from  "pur- 
chasing or  in  anv  other  way  becoming  the  owner  of  or  controlling  " 
any  competing  railroad  corporation  or  the  stock,  franchises  or  rights 
of  property  thereof,  an  arrangement  by  which  stock  of  the  Northern 
Pacific  should  be  transferred  to  the  stockholders  of  the  Great  Northern 
in  consideration  of  the  guaranty  by  the  Great  Northern  itself  of  the 
bonds  of  the  Northern  Pacific,  was  illegal.  The  decision  was  put  on 
the  express  ground  that  the  Great  Northern  was  to  be  considered 
beneficial  owner  of  the  stock,  for  otherwise  its  guaranty  of  the 
Northern  Pacific  bonds  would  be  without  benefit  to  itself  and  there- 
fore ultra  vires  (p.  871).  Indeed  the  court  declared  (pp.  671-2)  that 
"  Doubtless  these  stockholders  could  lawfully  acquire  by  individual 
purchases,  a  majority  or  even  the  whole  of  the  stock  of  the  reorgan- 
ized company  and  thus  possibly  obtain  its  ultimate  control;  but  the 
companies  would  still  remain  separate  corporations  with  no  interests 
as  such  in  common." 
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Unless  the  Supreme  Court  is  ready  to  restrict  the  technical  but 
logical  doctrine  of  the  Pullman  Case,  it  is  hard  to  see  how  the  decision 
of  the  lower  court  can  be  sustained.  The  gist  of  the  wrong  prohib- 
ited by  the  Act  is  the  power  to  destroy  competition.  If  Chief  Justice 
Waite  was  right,  when  he  said  in  Pullman  Car  Co.  v.  Mo.  Pac.  that 
the  majority  stockholder  has  no  legal  control  of  the  corporation,  then 
the  Northern  Securities  Company  has  not  in  the  legal  sense,  such  con- 
trol over  the  Northern  Pacific  and  Great  Northern  as  to  give  it  power 
to  destroy  competition.  As  suggested  in  that  case  at  p.  597,  "the 
directors  might  act  contrary  to  the  wishes  of  the"  Securities  Co.  in 
which  case  that  company  would  "have  no  power  to  prevent  it  except 
by  the  election,  at  the  proper  time  and  in  the  proper  way,  of  other 
directors." 

The  Supreme  Court,  however,  may  well  adopt  the  view  of  the 
lower  court  which  has  already  been  enunciated  by  the  highest  courts 
of  New  York,  Illinois  and  other  States,  Farmers  Loan  &  Trust  Co. 
v.  N.  Y.  &  N.  R.  Co.  (1896)  150  N.  Y.  410,  425;  Chicago  Union 
Traction  Co.  v.  City  of  Chicago  (111.  1902)  65  N.  E.  470,  restrict  the 
Pullman  case  to  the  use  of  the  word  "  control  "  in  a  private  contract, 
and  declare  that  where  the  question  is  one  of  the  evasion  of  a  public 
duty  or  law,  the  court  will  recognize  that  a  corporation  is,  in  fact, 
ultimately  controlled  by  its  stockholders.  See  3  Columbia  Law 
Review  203.  The  Supreme  Court  has  declared  in  Pearsall  v.  Great 
Northern,  that  "whether  the  consolidation  of  competing  lines  will 
necessarily  result  in  an  increase  of  rates,  or  whether  such  consolida- 
tion has  generally  resulted  in  a  detriment  to  the  public,  is  beside  the 
question.  Whether  it  has  that  effect  or  not,  it  certainly  puts  it  in  the 
power  of  the  consolidated  corporation  to  give  it  that  effect,  in  short, 
puts  the  public  at  the  mercy  of  the  corporation."  And  they  may  very 
well  say  now  that  whether  the  action  of  the  Northern  Securities  Com- 
pany will  necessarily  result  in  an  actual  restraint  of  trade  or  not,  it 
has  certainly  put  it  in  the  power  of  the  corporation  to  elect  sub- 
servient directors  of  the  two  railroads  with  the  result  that  compe- 
tition between  them  will  be  at  an  end.  Such  a  decision  would  doubt- 
less correspond  with  the  actual  facts  of  the  case  and  where  public  in- 
terests are  involved  corporate  fictions  or  strictly  logical  conclusions 
are  not  always  favored  by  the  courts. 

Such  a  decision  by  the  Supreme  Court  would,  however,  be  a  dis- 
tinct step  in  advance,  and  its  results  would  be  far  reaching.  If  a 
corporation  cannot,  in  pursuance  of  an  agreement,  legally  acquire  a 
majority  of  the  stock  of  two  competing  corporations  engaged  in  inter- 
state commerce,  it  must  follow  that  the  right  of  a  natural  individual 
to  buy  stock  is  likewise  restricted.  The  indeterminate  life  of  the 
holding  company  and  the  fact  that  the  owner  of  fifty-one  per  cent,  of 
its  stock  can  thereby  control  the  competing  roads  with  but  half  the 
capital  necessary  if  he  were  to  purchase  the  stock  direct,  are  argu- 
ments to  be  considered  by  Congress  if  a  different  rule  for  corporation 
and  natural  individual  is  demanded.  As  the  law  now  stands,  how- 
ever, the  courts  can  make  no  such  distinction,  for  competition  would 
be  destroyed  in  the  one  case  as  effectively  as  in  the  other. 

The  further  question  then  presents  itself  whether  the  stock  must 
be  acquired  in  pursuance  of  an  agreement.     If  A  owning  a  majority 
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of  the  stock  of  the  X  railroad  and  a  minority  of  the  stock  in  the  com- 
peting Y  railroad,  of  his  own  initiative,  buys  enough  more  stock  in 
the  Y  road  to  give  him  control  of  that;  or  if  he  acquires  by  operation 
of  law  enough  more  shares  to  give  him  such  control,  is  he  guilty  of 
an  illegal  restraint  of  trade?  Competition  is  just  as  effectively  de- 
stroyed. These  and  other  questions,  presented  more  fully  in  Mr. 
Randolph's  article,  3  Columbia  Law  Review  168,  221,  298,  will  have 
to  be  determined  if  the  decision  in  the  Securities  case  is  affirmed  by 
the  Supreme  Court. 


Liability  of  a  Member  of  an  Unincorporated  Club. — Courts  of 
law,  voicing  the  common  understanding  of  men,  have  always  recog- 
nized the  essential  difference  between  the  legal  relations  of  men 
voluntarily  organized  for  social  purposes  into  a  society  or  club  and 
those  associated  for  pecuniary  profit.  It  is  in  this  particular  among 
others  that  a  club  differs  so  materially  from  a  partnership.  Lindley  on 
Partnership  6th  Ed.  p.  13.  It  is  clear  that  a  member  of  a  club  does 
not  by  the  act  of  joining  constitute  the  trustee  or  the  committee  of 
the  club  his  agents  for  the  purpose  of  contracting  debts.  Todd  v. 
Emly  (1841)  8  M.  &  VV.  505.  By  the  payment  of  his  initiation  fee 
and  dues  he  acquires  a  privilege,  the  right  to  enjoy  the  club  premises. 
His  dues  with  those  of  all  the  members  constitute  a  fund  from  which 
within  their  authorized  powers  the  trustees  or  committee  managing 
the  club  may  draw  for  the  purpose  of  defraying  expenses.  If  this 
fund  will  not  be  sufficient  for  a  contemplated  outlay  it  is  their  duty, 
suggests  Lord  Abinger  C.  B.  in  Flemyng  v.  Hector  (1836)  2  M.  & 
W.  172,  to  call  on  the  members  for  further  subscriptions.  In  the 
case  cited  an  action  was  brought  by  Flemyng,  a  wine  merchant 
against  Hector  a  member  of  the  defunct  Westminster  Reform  Club. 
The  defendant  had  never  dealt  with  the  plaintiff  but  it  was  in  evidence 
that  he  had  frequently  been  heard  to  call  for  Flemyng's  wine.  It  was 
held,  after  full  consideration  by  the  whole  court  that  there  was  no 
agency  either  by  prior  authorization  or  subsequent  ratification,  that  the 
fact  of  membership  carried  with  it  no  idea  of  principal  and  agent,  and 
that  if  the  plaintiff  relied  on  such  agency  he  must  prove  it  as  he  would 
any  other  fact.  The  interest  of  a  member  in  the  property  of  the  club 
seems  to  be  at  most  an  inchoate  right  to  a  proportionate  share  of  the 
assets  on  dissolution  and  even  this  he  loses  when  he  ceases  to  be  a 
member.  In  Matter  of  St.  James  Club  (1852)  2  D.  M.  &  G.  382. 
His  interest  seems  to  be  little  more  than  a  license  revocable  for  cause, 
Hopkinson  Marquis  of  Exeter  (1867)  L.  R.  5  Eq.  63,  neither 
assignable,  transmissible  nor  descendible.  In  brief,  the  nature  of  a 
member's  interest,  the  character  of  a  club  and  the  common  accepta- 
tion of  a  member's  obligation  by  the  world  at  large,  all  tend  to  nega- 
tive any  liability  beyond  that  for  the  stated  dues  and  assessments 
provided  for  by  the  rules  of  the  Club. 

This  conception  of  a  club  member's  freedom  from  liability 
founded  as  it  is,  on  the  tacit  understanding  of  all  men  has  been  found 
sufficient  to  govern  the  application  of  an  established  rule  of  law  in  the 
recent  case  of  Wise  v.  Perpetual  Trustee  Co.  (1903)  72  L.  J.  P.  C.  31. 
In  that  case  the  plaintiff  as  administrator  of  the  estate  of  one  of  the 
trustees  of  the  New  South  Wales  Club,  sought  from  the  defendant, 
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among  others,  indemnity  from  certain  liabilities  resulting  from  the 
position  of  trustee.  While  the  defendant  was  a  member  of  the  club, 
at  a  regular  meeting,  a  committee  of  which  the  plaintiff's  testator  was 
one,  was  authorized  to  lease  certain  premises  for  the  occupation  of 
the  club  and  to  become  trustees  thereof.  This  was  done,  the  trustees 
executing  the  lease,  with  various  onerous  covenants  for  the  payment 
of  rent  on  which  they  became  liable,  and  for  indemnity  from  this 
liability  the  suit  was  brought.  No  agency  was  established  and  the 
broad  question  was  whether,  as  the  relation  of  trustee  and  cestuis  que 
trustent  existed,  the  cestuis  were  bound  to  indemnify  the  trustee  against 
all  losses  sustained  by  reason  of  his  ownership  of  the  trust  res. 
The  case  was  treated  by  the  court  as  one  of  novel  impression,  the  con- 
clusion reached  being  that  the  defendant  was  not  liable. 

Lord  Lindley  who  delivered  the  opinion  had  only  two  years  be- 
fore, Hardoon  v.  Belilios  (1901 )  70  L.  J.  P.  C.  9,  declared  in  em- 
phatic terms  that  the  right  ot  a  trustee  to  indemnity  from  the  cestui, 
where  acting  within  the  terms  of  his  trust,  was  a  right  springing  inev- 
itably out  of  the  trust  relation.  This  right  of  the  trustee,  based  ap- 
parently on  the  equitable  principle  that  he  who  has  the  benefits  shall 
also  bear  the  burdens  of  ownership  seems  well  established  in  the  Eng- 
lish law.  Hardoon  v.  Belilios,  supra;  Castellan  v.  Hobson  (1870)  L.  R. 
10  Eq.  47.  Conceding,  however,  under  the  facts  in  the  principal  case 
that  the  relation  of  trustee  and  cestuis  que  trustent  existed  and  ad- 
mitting the  equitable  principle  that  the  beneficial  owner  should  bear 
the  burdens  of  ownership,  the  decision  is  sound  since  the  evidence  of 
club  usage  established  the  terms  of  the  trust.  The  case  is  analogous 
where  the  trust  deed  expressly  provides  for  indemnity,  and  where  the 
cestui  que  trust  is  not  liable  beyond  the  sum  so  stipulated.  Gillan  v. 
Morrison  (1847)  1  De  Gex  &  Sm  421,  Seluyn  v.  Harrison  (1862)  2 
J.  &  H.  334.  To  reach  a  result  contrary  to  the  principal  case  would 
be  to  impose  a  liability  inconsistent  with  the  terms  on  which  the  de- 
fendant became  a  member  of  "the  club. 


Liability  of  Shareholders  in  a   "De  Facto"  Corporation  — 
Are  stockholders  in  an  association,  acting  as  a  corporation,  partners 
inter  sese,  where  a  bona  fide  attempt  to  comply  with  the  requisites  of 
incorporation  has  failed  ?     This   question  was  answered  in  the  nega- 
tive by  the  Supreme  Court  of  Maryland  in  a  suit  for  an  accoi  nting  on 
a  partnership  basis  by  the  plaintiff,  a  minority  stockholder,  against  the 
defendant,  the  majority  stockholder,  in  a  corporation  which  had  failed 
to  comply  strictly  with  the  statute.    Cannon  v.  Brush  Electric  Co.,  ctal. 
(1903,  Md.)  54  Atl.  121.     Conceding  that  the  company  had  no  legal 
existence  as  a  corporate  body,  the  court  went  on  the  ground  that  the 
parties  intended  to  be  bound   by  their  charter;  and  that  such  intent 
would  be  given  effect  as  between  themselves,  whatever  might  be  their 
relation  to  third  parties       Did  the  parties  intend  to  define  their  rela- 
tion in  the  event  of  their  failure  to  become  a  corporation,  when  their 
charter  was  only  to  take  effect  upon  corporate  existence  being  accom- 
plished?    They  intended   to  become  stockholders  in  a  corporation, 
doubtless,  but  this  they  failed  to  do.     They  did  not  provide  for  what 
has  happened,  and   the  law,  therefore,  must  predicate  their  relation 
from  their  acts.     Under   such  circumstances,  the  authorities  are  at 
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variance  as  to  the  relation  of  the  shareholders,  when  acting  inter  sese 
or  where  third  parties  are  concerned.  In  a  number  of  jurisdictions, 
the  view  that  they  are  co-partners,  merely,  is  taken.  The  reasons  for 
the  doctrine  are  set  forth  in  Parsons  (James)  on  Partnership,  (1899) 
§44,  and  the  authorities  are  collected  in  a  note  to  Rutherford  v.  Hill 
(1892)  17  L.  R.  A.  549;  Hurt  v.  Salisbury  (1874)  55  Mo.  310; 
Whipple  v.  Parker  (1874)  29  Mich.  369.  The  reasoning,  in  brief,  is 
that  the  parties  have  carried  on  and  controlled  the  business  through 
their  agents,  and  shared  the  profits,  and  thus,  having  made  them- 
selves principals  in  the  undertaking,  their  liability  as  partners  follows, 
unless  thev  have  received  from  the  State  a  right  to  interpose  between 
themselves  and  liability  a  corporate  existence.  Pooley  v.  Driver 
(1876)  L.  R.  5  Ch.  D.  458.  In  Farnum  v.  Patch  (1880)  60  N.  H. 
294  a  "shareholder"  in  an  unincorporated  business  was  allowed  to 
recover  against  a  "  co-shareholder  "  on  a  partnership  basis,  irrespective 
of  the  mutual  intent  of  the  parties  to  become  shareholders  in  a  cor- 
poration. "They  were  principals  in  the  business  *  *  *  and  must 
be  partners." 

On  the  other  hand,  in  perhaps  the  majority  of  jufisdictions,  it  is 
held  that  where  members  of  an  intended  corporation  attempt  in  good 
faith  to  comply  with  the  conditions  of  the  law  and  thereafter  act  as  if 
there  was  a  valid  corporation,  they  will  be  treated  as  a  corporation 
de  facto,  if  they  have  failed  to  become  one  de  jure,  and  will  enjoy  the 
rights  of  the  latter.  Morawetz  on  Private  Corporations  (2d  Ed.)  II 
§  748,  and  cases  cited.  In  such  cases,  neither  third  parties  dealing 
with  the  shareholders,  Coxe  v.  State  (1895)  144  N.  Y.  396  (except 
the  attorney-general  in  quo  warranto)  nor  the  shareholders  dealing 
with  third  parties,  Eaton  v.  Aspinwall  (1859)  19  N.  Y.  119;  Cooper 
v.  Shaver  (1862)  41  Barb.  151,  can  impeach  its  corporate  capacity. 
But  this  is  only  where  there  is  a  bona  fide  attempt  to  incorporate. 
The  authorities  are  uniform  in  deciding  that  the  parties  are  liable  as 
partners  where  they  have  not  "colorably  '  complied  with  the  law, 
Hessv.  Werts  (Pa.  18 18)  4  S.  &  R.  356;  Dewitl  v.  Hastings  (1876) 
40  Sup.  Ct.  R.  463,  affd  69  N.  Y.  518;  Montgomery  v.  Forbes  (1889) 
i48  Mass.  249;  Bigelow  v.  Gregory  (1834)  73  HI.  197,  although  the 
intent  is  the  same  here  as  where  they  have  done  enough  to  give 
"color"  to  the  transaction.  Hessv.  Werts,  supra;  Eaton  v.  Walker 
(1889)  76  Mich.  579.  This  theory  of  the  de  facto  corporation  is  put  on 
various  grounds.  Some  jurisdictions  find  an  estoppel:  that  the  par- 
ties having  dealt  with  the  association  as  a  corporation  are  estopped  to 
deny  its  corporate  existence.  See  Heaston  v.  R.  R.  Co.  (1861)  16 
Ind.  275.  It  is  difficult  to  justify  this  view  on  strict  legal  theory,  for 
it  is  often  tacitly  admitted  that  the  elements  of  a  common  law 
estoppel  are  lacking.  Again,  it  is  said  that  the  corporation  exists 
in  fact,  though  illegally  formed.  Morawetz  on  Private  Corpora- 
tions II  §  745.  But  here  also  the  question  arises:  if  they  have 
not  come  within  the  terms  of  the  grant  from  the  State,  why  are 
they  more  than  a  business  association  ?  Or  still  another  view  is 
that  the  agent  of  the  illegal  corporation  is  not  the  agent  of  the 
"shareholders"  as  he  does  not  act  for  them  but  for  the  sup- 
posed corporation.  Ward  v.  Brigham  (1879)  I27  Mass.  24.  The 
true  justification  seems  to  lie  in  the  view  taken  by  Society  Perun  v. 
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Cleveland  (188 5)  43  Ohio  St.  481.  In  that  case  the  city  of  Cleveland 
had  conveyed  lands  to  the  society  which  the  latter  had  encumbered 
with  various  mortgages.  Thereafter  the  attorney-general  had  the  so- 
ciety adjudged  not  to  have  been  legally  incorporated.  The  question 
was  whether  the  society  could  be  grantee  from  the  city  as  a  de  Jacto 
corporation.  It  was  held,  that  the  doctrine  of  de  facto  corporations 
is  not  based  on  any  theory  of  estoppel  but  on  public  policy,  and  that 
a  corporation  de  facto  maybe  a  grantee.  "The  highest  considera- 
tions of  public  policy  and  fair  dealing  protest  against  treating  such  an 
organization  as  a  nullity,  and  all  of  its  transactions  void."  The  de 
facto  corporation  then  can  be  justified  on  no  principle  of  law.  It  is 
an  expedient,  a  fiction,  adopted  to  attain  a  just  result  when  the  par- 
ties have  failed  to  give  true  legal  effect  to  their  intentions — an  equi- 
table as  opposed  to  a  legal  doctrine. 

The  question  then  remains  whether  there  is  any  ground  for  dis- 
tinction between  the  case  where  third  parties  are  concerned,  and  the 
case  where  the  "  shareholders  "  are  acting  inter  sese.  On  strict  legal 
theory  their  relation  should  be  the  same  in  both  cases,  for  if  they  are 
partners  to  the  world,  this  relation  results  from  the  status  created  by 
their  acts,  Coleman  v.  Coleman  (1881)  78  Ind.  344;  Parsons  (James) 
on  Partnership  §§  45,  48,  50;  Whipple  v.  Parker,  supra,  and  not  by 
reason  of  any  holding  out — they  held  themselves  out  as  a  corporation. 
However,  there  are  jurisdictions  which  regard  the  same  association  as 
a  corporation  under  certain  circumstances  but  as  a  partnership  under 
other  circumstances.  The  cases  of  Bushnell  v.  Consolidated  Ice  Ma- 
chine Co.  (1891)  138  111.  67  and  Loverin  v.  McLaughlin  (1896)  161 
111.  417.  taken  together,  illustrate  this.  In  the  former  case  one 
shareholder  was  not  allowed  to  sue  another  on  a  partnership  basis, 
since  both  parties  had  intended  to  stand  towards  each  other  in  the 
position  of  shareholders  in  a  corporation.  In  the  latter  case,  the 
shareholder  was  not  allowed  to  rely  on  the  de  facto  corporation  to 
avoid  his  personal  liability  as  a  partner  to  a  third  party.  If  rigidly 
adhered  to,  this  position  would  lead  to  the  unjust  result  that  a  share- 
holder might  be  liable  to  third  parties  as  a  partner  for  the  associa- 
tion's obligations,  but  then  would  be  unable  to  compel  contribution 
from  his  fellow-shareholders  on  a  partnership  basis.  In  Maryland, 
where  the  principal  case  was  decided,  it  has  been  held  that  the  share- 
holders are  partners  as  to  third  parties.  Buonaparte  v.  Hampden 
(1892)  75  Md.  340.  It  seems  therefore,  logical  and  just  that  they 
should  be  so  treated  inter  sese,  a  result  contrary  to  that  reached  in  the 
principal  case. 

The  Lottery  Case. — In  the  latest  decision  on  the  distribution  of 
powers  under  our  federal  system,  the  Supreme  Court  has  again  taken 
a  national  point  of  view.  The  Lottery  Case  (1903)  188  U.  S.  321. 
In  holding  that  Congress  may  prohibit  the  carrying  of  lottery  tickets 
by  carriers  from  one  State  to  another,  it  has  strengthened  the  central 
government  in  two  particulars.  First,  the  commerce  which  Congress 
may  regulate  is  conceived  of  broadly;  and  second,  the  power  of  regu- 
lating it  is  held  to  include  to  some  extent  the  power  of  prohibiting  it. 

Lottery  tickets  are  subjects  of  commerce,  says  the  Court,  because 
they  are  subjects  of  traffic.     There  would  seem  to  be  no  objection  to 
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such  a  position  were  it  not  for  some  previous  decisions.  In  Paul  v. 
Virginia  (1868)  8  Wall.  168,  and  Neiv  Fork  Life  Ins.  Co.  v.  Cravens 
(1900)  178  U.  S.  389,  it  has  been  held  that  insurance  business  carried 
on  between  citizens  of  several  States  is  not  interstate  commerce. 
These  and  similar  decisions  seem  to  the  four  dissenting  justices  insur- 
mountable obstacles,  as  a  lottery  ticket  is  nothing  more  than  a  claim, 
contingent  in  character,  against  the  lottery  company.  But  the 
majority  opinion  pays  no  attention  to  them,  and  they  are  distinguish- 
able, it  may  be,  on  the  ground  that  they  involved  no  actual  carriage 
of  tangible  articles  from  one  State  to  another.  The  carriage  of  things 
for  hire  might  well  be  considered  commerce,  like  the  carriage  of  per- 
sons, irrespective  of  the  purpose  for  which  the  things  themselves 
are  used. 

That  the  power  given  to  Congress  in  the  Constitution  to  regulate 
interstate  commerce  was  meant  to  include  the  power  to  forbid  it,  is 
probably  a  fair  proposition  for  debate.  Neither  the  majority  nor  the 
minority  opinion  however  puts  forth  any  satisfactory  reasoning  for 
the  interpretation  which  it  urges  Haklan,  J.,  for  the  majority, 
begs  the  question  in  triumphantly  quoting  from  Marshall  that  the 
power  "acknowledges  no  limitations  other  than  are  prescribed  in  the 
Constitution,"  and  then  calling  upon  the  other  side  to  point  out  some 
limiting  clause.  But  the  point  has  been  practically  settled  by  the 
acquiescence  of  the  nation  in  the  Embargo  Acts  of  a  century  ago. 
Fuller,  C.  |.,  gives  no  authority  for  his  attempted  distinction  between 
the  powers  of  Congress  over  interstate  and  over  foreign  commerce. 
The  result  of  the  decision  is  that  the  word  "regulate"  in  this  clause 
is  practically  equivalent  to  "control." 

The  widespread  interest  the  case  has  aroused  is  due  in  great  measure 
to  the  possibilities  it  suggests.  The  Court  carelully  limits  its  decision 
to  carriage  by  independent  carriers,  and  to  the  carriage  of  lottery 
tickets.  Perhaps  the  taking  of  lottery  tickets  from  one  State  to  another 
by  a  person  for  his  own  use  would  be  beyond  the  control  of  Congress, 
on  the  ground  that  under  the  distinction  already  suggested  it  would 
not  be  interstate  commerce.  But  the  ground  of  the  limitation  to 
lottery  tickets  which  most  of  the  States  have  derided  to  be  dangerous 
to  public  morals,  is  not  apparent.  The  powers  of  Congress  must  be 
totally  independent  of  the  policy  of  the  States,  and  of  any  changes 
therein.  Nor  can  the  power  to  prohibit  be  limited  to  what  is  against 
public  health  and  morals;  to  repeat  the  quotation  from  Marshall, 
"the  power  to  regulate  acknowledges  no  limitations  other  than  are 
prescribed  in  the  Constitution."  Those  limitations  are  found  in  the 
ninth  section  of  Article  I  and  in  the  first  ten  amendments;  but  the 
only  one  bearing  on  this  matter  is  the  guaranty  of  due  process  of  law 
in  the  taking  of  life,  liberty  and  property.  Amend.  V.  The  prohi- 
bition of  combinations  in  restraint  of  trade  is  not  an  unlawful  depriva- 
tion of  liberty,  U.  S.  v.  Joint  Traffic  Ass'n  (1898)  171  U.  S.  505;  and 
neither,  it  would  accordingly  appear,  would  be  the  prohibition  of 
interstate  transportation  of  goods  manufactured  by  such  a  com- 
bination. 


Priorities  in  Partial  Assignments  of  Mortgage  Debt. — The  rule 
that  in  equity  the  mortgage  follows  the  debt,  so  that  an  assignee  of 
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the  debt  becomes  thereby  equitably  entitled  to  the  benefit  of  the 
mortgage  security,  applies  to  partial,  as  well  as  to  absolute  assign- 
ments. Ordinarily,  therefore,  each  assignee  acquires  an  interest  in 
the  mortgage  equal  to  his  share  of  the  debt.  When,  however,  the 
security  is  insufficient  it  becomes  important  to  determine  whether 
any  priority  arises  in  favor  of  the  assignee  of  one  part  against  the 
assignee  of  the  other  parts  or  against  the  assignor.  A  recent  Indi- 
ana case,  Aldenv.  White  (Ind.  1903)  66  N.  E.  509,  reaches  the  con- 
clusion that  as  between  assignor  and  assignee  the  latter  has  a  priority. 
After  judgment  had  heen  taken  on  the  mortgage  debt  and  a  decree 
of  foreclosure  entered,  twelve-fifteenths  of  the  judgment  were 
assigned,  and  it  was  held  that  such  parts  were  entitled  to  a  preference 
over  the  three-fifteenths  that  had  always  remained  in  the  hands  of  the 
mortgagee. 

The  question  usually  arises  in  a  more  complicated  form,  as  where 
several  notes,  maturing  at  different  dates,  are  given  in  payment  of  a 
debt  and  a  single  mortgage  made  to  secure  the  whole.  The  courts 
differ  irreconcilably  in  their  views;  some  holding  that  the  assignment 
of  any  note  carries  with  it  a  right  merely  to  a  proportionate  interest  in 
the  mortgage  and  hence  all  parties  must  share  pro  rata  without  any 
priority;  others  holding  that  an  assignment  operates  as  a  transfer  of 
the  mortgage  pro  tanto  and  hence  gives  a  priority  sufficient  to  secure 
fully  the  note  assigned.  And  it  is  disputed  among  the  supporters  of 
the  latter  view  whether  the  fact  of  the  assignment  as  against  the  as- 
signor, or  the  date  of  the  assignment  as  between  assignees,  or  the  date 
of  maturity  of  the  note  should  determine  the  priority. 

This  divergence  of  opinion  appears  in  the  leading  case  on  the 
subject,  Donley  v.  Hays  (Pa.  1828)  ijSerg.  &  R.  400.  The  majority 
of  the  court,  assuming  the  maxim  "equality  is  equity"  to  be  appli- 
cable, decreed  that  the  various  holders  of  bonds  secured  by  a  mortgage 
including  the  mortgagee  should  all  share  pro  rata  in  the  proceeds  of 
the  foreclosure  sale  ;  but  Gibson,  C.  J.,  in  an  able  dissenting  opinion 
supported  the  theory  of  priority  according  to  the  date  of  assignment. 
His  view  has  been  approved  and  followed  in  a  few  states.  Cullum  v. 
Erwin  (1842)  4  Ala.  452  ;  Gordon  v.  Fitzhugh  (Va.  1876)  27  Gratt. 
835  ;  but  the  weight  of  authority  is  in  accordance  with  Donley  v.  Mays. 
Jones  on  Mortgages  §§  1699-1703  ;  Keyes  v.  Wood  (1849)  2I  Vt. 
331  ;  Wilson  v.  Eigenbrodt  (1882)  30  Minn.  4  ;  Penzel  v.  Brookmire 
(1888)  51  Ark.   105. 

It  is  undoubtedly  competent  for  the  parties  to  the  assignment  to 
create,  regulate,  or  prevent  a  priority  by  means  of  an  express  agree- 
ment, or  one  to  be  implied  in  fact  from  the  circumstances  of  the 
transaction.  Granger  v.  Crouch  (i88i)-86  N.  Y.  494-  When,  how- 
ever, as  in  many  cases,  nothing  appears  beyond  the  mere  fact  of  the 
assignment,  it  is  necessary  to  adopt  some  general  rule  of  construction, 
which  shall  give  to  it  the  fairest  and  most  equitable  interpretation. 
Approaching  the  question  from  this  point  of  view  the  Virginia  and 
Alabama  courts  argue  that  it  is  natural  to  suppose  that  a  secured 
claim,  or  any  portion  thereof,  is  assigned  at  its  face  value,  and  so  if 
a  deficiency  results,  the  assignee,  who  has  relied  on  the  collectibility 
of  the  demand,  should  be  entitled  to  prior  satisfaction  out  of  the  se- 
curity.    The  assignor  is   not  bound   to  make  good  to  him  the  loss 
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if  the  security  be  inadequate,  but  he  should  not  at  least  cause  him  loss 
by  interposing  his  own  competing  claim.  Further  it  is  suggested 
that  this  principle  is  merely  the  converse  of  that  bv  which  the  vendor 
of  part  of  an  incumbered  estate  is  held  not  entitled  to  contribution 
from  the  vendee  in  paying  off  the  incumbrance,  Clowes  v.  Dickinson 
(1821)  5  Johns.  Ch.  235,  and  from  which  is  derived  the  rule  that 
where  a  part  of  mortgaged  premises  has  been  alienated  a  decree  of 
foreclosure  must  direct  the  part  still  held  by  the  mortgagor  to  be  sold 
first.  It  would  follow  from  this  reasoning  that  a  subsequent  assignee  of 
another  installment  of  the  debt,  though  he  pets  an  equal  equity,  is 
barred  by  the  priority  in  time  of  the  claim  of  the  first  assignee. 

Some  states,  however,  adopt  the  rule,  that  the  priority  of  any 
note  is  determined  by  the  date  of  its  maturity.  Pomeroy's  Equity 
Jurisprudence  §§  1201-1203;  Isett  v.  Lucas  (1864)  17  Iowa  503; 
Aul 7 'man- Taylor  Co.  v.  McGeorge  (1884)  31  Kan.  329.  These 
cases  apply  this  rule  even  as  between  assignor  and  assignee  ; 
but  Indiana,  following  Pomeroy's  opinion,  has  very  inconsist- 
ently confined  it  to  the  determination  of  priorities  between  assign- 
ees, who  as  Alden  v.  White  declares,  are  always  preferred  to  the  as- 
signor. Parkhurstw  Water  town  Steam  Engine  Co.  (1886)  107  Ind. 
594.  This  theory  in  any  form  seems  objectionable  because  it  rests  on 
an  unwarranted  separation  of  the  single  mortgage  into  several  to  cor- 
respond with  each  successive  note,  and  because,  in  assuming  that  the 
right  of  the  holder  of  the  earliest  maturing  note  to  enforce  it  by  fore- 
closure gives  him  a  preference,  it  violates  ihe  principle  that  it  is  the  time 
of  the  creation  of  liens,  not  that  of  their  enforcement,  which  regu- 
lates the  mutual  rights  of  the  holders. 

The  position  of  the  opposing  decisions,  that  all  parties  stand  in 
cequali jure,  is  defended  on  the  ground  that  as  no  portion  of  the  debt 
is  entitled  to  preference  while  all  is  held  by  the  mortgagee,  he  cannot 
be  presumed  to  give  another  a  better  right  than  he  himself  possesses. 
It  is  also  said  to  be  supported  by  the  doctrine  that  in  the  application 
of  the  proceeds  of  the  sale  of  a  security  for  several  debts,  all  must  be 
paid  pro  rata,  whether  otherwise  secured  or  not  Orleans  Co.  Nat. 
Bank  v.  Moore  (1889)  112  N.  Y.  543.  But  these  rules  are  made  for 
the  protection  ot  the  mortgagor  and  the  sureties  for  his  debts  and, 
whatever  the  equities  they  may  create,  they  hardly  apply  to  the  present 
class  of  cases,  where  the  mortgagor  is  an  entirely  indifferent  party.  If 
the  debts  secured  by  the  mortgage  were  separate  and  distinct  transac- 
tions, there  would  be  reason  for  holding  that  the  mortgage  should 
under  all  circumstances  be  divided  proportionally  between  them;  but 
where  it  stands  as  security  for  what  is  really  one  obligation,  it  should 
not  be  material  whether  the  latter  is  single  or  in  the  form  of  a  series  of 
notes  or  bonds.  If  this  pro  rata  rule  is  to  be  preferred  it  is  because 
it  is  based  on  an  equally  fair  interpretation  of  what  was  contemplated 
by  the  parties;  its  application  is  not  affected  by  the  equities  of  the 
mortgagor  and  his  sureties;  and  it  avoids  obvious  hardship  to  subse- 
quent assignees. 

Attempt  to  Enjoin  Subway  Construction  in  New  York  City. — 
The  New  York  Supreme  Court  has,  for  the  second  time  refused  to 
enjoin  the  construction  of  the  New  York  City  Subway  through  Park 
Avenue.     Barney  v.  City  of  New  York  (1903)  39  Misc.  719.     A  pre- 
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vious  action  for  the  same  relief  but  brought  by  the  plaintiff  as  a  tax- 
payer instead  of  as  an  injured  property  owner  was,  some  months  ago, 
dismissed  by  Giegerich,  J.  Barney  v.  City  of  New  York  (1902)  38  Misc. 
549.  In  each  case  it  appeared  that  the  defendants  were  following  a 
route  substantially  nearer  the  house  line  than  was  provided  for  by  the 
plans  under  which  alone  the  work  could  lawfully  be  done.  This 
caused  appreciable  damage  to  the  abutting  property  owners,  of  whom 
the  plaintiff  was  one,  from  the  increased  noise  and  vibration  from  the 
blasting,  and  threatened  future  damage  from  vibration  when  the  read 
should  be  in  operation.  In  each  action  the  plaintiff  was  defeated  by 
the  fact  that  if  the  work  were  stopped  by  injunction  the  public  would 
be  greatly  inconvenienced,  as  the  completion  of  the  subway  is  an 
urgent  necessity  for  the  comfort  of  a  large  portion  of  the  urban 
population. 

The  position  of  Giegerich,  J.,  in  the  first  decision  seems  sound. 
There  inasmuch  as  the  plaintiff  sued  as  a  representative  of  the  public 
it  was  a  proper  subject  of  inquiry  whether,  in  fact,  the  public  welfare 
demanded  the  success  of  the  action,  Rogers  v.  O'Brien  (1897)  153 
N.  Y.  357,  and  it  was  properly  decided  that  it  did  not.  But  was 
Leventritt,  J.,  justified  in  dismissing  on  the  ground  of  "public 
interest"  the  second  action,  in  which  the  plaintiff  sued  simply  as  the 
owner  of  property  for  the  protection  of  his  property  rights  ? 

Examination  of  the  authorities  shows  that  public  convenience  has 
been  considered  as  a  factor  in  granting  or  withholding  equitable  relief 
in  private  litigation  in  several  classes  of  cases.  The  first  intimation 
of  such  a  doctrine  is  in  Barnes  v.  Baker  (1752)  Ambler  158;  s.c, 
sub.  nom.  Anon.  3  Atk.  750.  There,  in  dismissing  a  bill  to  enjoin  the 
erection  of  a  smallpox  hospital  next  to  the  plaintiff's  land,  primarily 
on  the  ground  that  it  was  a  public  nuisance  if  any,  Lord  Hardwicke 
is  reported  by  Ambler  to  have  said:  "  I  am  of  opinion  it  is  a  charity 
like  t  prove  of  great  advantage  to  mankind."  The  question  of  the 
application  of  the  doctrine  has  frequently  arisen  under  the  constitu- 
tional inhibitions  of  taking  property  without  compensation.  In  the 
ordinary  case  the  direct  taking  of  property  without  compensation 
will  be  enjoined,  irrespective  of  public  convenience,  at  least  until 
compensation  is  made.  Storck  v.  El.  Ry.  (1892)  131  N.  Y.  514; 
Chambers  v.  R.  R.  Co.  (1882)  69  Ga.  320.  But  equity  will  not  at 
the  expense  of  public  or  private  interests  lend  its  aid  to  the  protec- 
tion of  a  bare  technical  right,  as  where  the  taking,  consisting  only  of 
the  deprivation  of  easements  of  light,  air,  and  access,  actually  en- 
hances the  value  of  the  property  to  an  amount  exceeding  the  damage 
done.  Gray  v.  El.  Ry.  (1891)  128  N  Y.  499  ;  O'Reilly  v.  El.  Ry. 
148  N.  Y.  347.  Again,  Romilly,  *M.  R.  in  Wood  v.  Charing  Cross 
Ry.  (1863),  33  Beav.  290  treated  the  public  convenience  as  a  deter- 
mining factor  in  dismissing  a  bill  to  enjoin  the  further  construction 
of  a  railroad  through  the  plaintiff's  land.  The  defendant, 
required  by  charter  to  give  compensation,  under  an  honest  mistake 
as  to  the  true  value  of  the  plaintiff's  land  had  begun  work,  the 
plaintiff  making  no  objection,  without  making  full  compensation. 
And  so  even  where  an  absolute  injunction  would  have  been  granted 
at  the  inception  of  the  injury,  subsequent  relief  has  been  denied  on 
the  ground  of  public  convenience  and  disproportionate  injury  to  the 
defendant,  the  plaintiff's   injury  being  such  as  could    be  readily  com- 
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pensated  by  damages.  Becker  v.  Lebanon  R.  R.  Co.  (1898)  188  Pa. 
St.  484.  Further,  where  the  act  threatened  does  not  amount  to  any- 
thing more  than  consequential  damage  and  would  be  lawful  but  for  a 
state  constitutional  provision  that  property  shall  neither  be  taken  nor 
damaged,  without  compensation,  it  is  held  that  the  inconvenience  to 
the  public  from  granting  an  injunction  will  constrain  a  refusal  thereof 
Doane  v.  El.  Ry.  (1896)  165  111.  510;  Moore  v.  Atlanta  (1883)  70 
Ga.  611  ;  McElroy  v.  Kansas  City  (1884)  21  Fed.  257. 

In  the  principal  case  the  nuisance  created  by  the  construction 
work  was  temporary  in  character.  Further  if  the  injunction  was 
granted  and  work  proceeded  on  the  authorized  route  the  nuisance 
would  not  be  materially  lessened  and  would  be  without  remedy. 
Booth  v.  Rome  R.  R.  (1893)  140  N.  Y.  262.  If  the  work  was  de- 
layed until  the  new  route  was  authorized  the  existing  nuisance  would 
merely  be  postponed  and  then  would  be  without  remedy.  Con- 
sidering the  importance  of  the  public  interest  involved  and  the 
disproportion  between  the  injury  10  the  plaintiff  if  the  work  con- 
tinued and  to  the  delendant  if  it  was  stopped,  it  would  seem  that  the 
court  was  well  within  its  discretion  in  taking  into  account  these  prac- 
tical considerations  and  refusing  an  injunction.  The  court  also 
properly  refused  to  recognize  as  a  ground  for  an  injunction  the  pros- 
pective injury  from  the  vibration  due  to  the  running  of  trains.  There 
is  ample  time  for  the  change  in  route  to  be  authorized  before  the 
trains  begin  to  run.  Moreover  the  prospect  of  there  being  any  ap- 
preciable damage  from  the  operation  of  the  road  is  so  uncertain  and 
the  impracticability  of  determining  at  this  time  what  the  compensa- 
tion should  be,  if  indeed  the  injury  were  held  to  be  a  taking  of  prop- 
erty, is  so  patent,  that  it  is  hardly  necessary  to  resort  to  the  doctrine 
of  public  convenience  to  justify  the  refusal  to  interrupt  the  work  on 
the  second  ground  of  the  application.  Assuming  however,  that  the 
new  route  be  authorized,  but  that  the  vibration  from  the  operation  of 
the  road  does  prove  to  impair  seriously  the  plaintiffs  enjoyment  of  his 
property  it  then  will  be  an  interesting  question  under  the  New  York 
decisions,  whether  this  continuing  injury  from  vibration  be  a  taking 
of  property  within  the  meaning  of  the  constitution?  It  has  been  de- 
cided that  temporary  injury  caused  by  vibration  from  blasting,  done  in 
opening  a  route  for  a  railroad,  is  not  actionable.  Booth  v.  Rome  R. 
R.,  (1893)  140  N.  Y.  267.  But  Garvey  v.  Long  Island  R.  R. 
(1899)  159N.  Y.  323,  suggests  a  different  rule  as  to  continuing  injury. 
While  the  case  might  have  been  put  entirely  on  another  ground,  the  ac- 
tual decision  seems  to  support  the  proposition  that  permanent  vibra- 
tions, which  appreciably  affect  one's  land,  are  an  actual  taking  of  property 
for  which  compensation  must  be  made.  If  this  view  be  taken,  mere 
authorization  and  the  fact  that  the  road  is  a  public  benefit  will,  under 
previous  decisions,  be  no  ground  for  refusing  to  enjoin  its  actual 
operation  until  compensation  be  made.  Ambrose  v.  Buffalo  (1892) 
20  N.  Y.  Supp.  129  ;  Storck  v.  El.  Ry.,  supra.  It  will  be  necessary 
to  go  further  and  find  from  an  interpretation  of  the  Rapid  Transit 
Acts  that  the  nuisance  is  being  created  under  direct  governmental 
command.  Then  relief  might  be  refused,  perhaps,  under  the  doc- 
trine of  Fries  v.  N.  V.,  N.  H.  &  H.  R.  R.  Co.  (1902)  169  N.  Y. 
270,  and  Muhlker  v.  Same  (1903)  173  N.  Y.  549.  discussed  respect- 
ively in  2  Columbia  Law  Review  158,  and  3  id.  347- 


RECENT  DECISIONS. 

Bankruptcy — Discharge — Defective  Schedule.  A  voluntary  bank- 
rupt scheduled  a  note  in  the  name  of  the  payee,  though  he  knew  at  the  time 
that  the  plaintiff  was  the  holder  thereof.  Plaintiff  had  received  no  notice 
of  the  bankruptcy  proceedings  until  after  discharge.  Held,  plaintiff  can 
recover  on  the  note,  although  under  the  statute  plaintiff  had  live  months 
after  the  discovery  of  the  discharge  to  prove  its  claim  in  bankruptcy,  and 
might  have  applied  for  its  revocation  for  fraud.  Columbia  Bank  v. 
Birkett  (1903)  174  N.  Y.  112. 

§  17  subd.  3,  Bankruptcy  Law  of  1898,  which  provides  that  a  debt  is 
notreleased  by  discharge  if  not  "  duly  scheduled  in  time  for  proof  and 
allowance,  with  the  name  of  the  creditor  .  .  .  unless  such  creditor 
had  notice  or  actual  knowledge  of  the  proceedings  in  bankruptcy,"  is 
construed  to  mean,  unless  he  has  such  knowledge  or  notice  before  the 
proceedings  occur,  as  the  policy  of  the  present  statute  is  that  a  creditor 
shall  have  an  opportunity  to  protect  his  rights  in  each  successive  pro- 
ceeding as  it  occurs.  How  far  the  court  will  carry  this,  whether  failure 
to  give  notice  of  the  first  or  any  subsequent  proceeding,  or  failure  to  give 
notice  of  the  application  for  discharge  falls  within  this  decision,  is  an 
open  question.  The  case  seems  to  be  one  of  first  impression  on  the 
point  involved. 

Bankruptcy  — Rights  of  Creditors — Executions.  Sheriff  levied  under 
an  execution  upon  a  judgment  obtained  within  four  months  of  the  filing  of 
the  petition.  Held,  that  the  proceeds  of  the  execution  sale,  held  by  the 
sheriff,  must  be  paid  to  the  trustee  in  bankruptcy,  under  §  67,  f,  of  the 
Bankruptcy  Act.     Clarke  v.  Larremore  (1903)  188  U.  S.  4S6. 

The  statute  declares  that  all  levies  obtained  within  four  months  of  the 
filing  of  the  petition  shall  be  deemed  null  and  void  upon  bankruptcy 
except  as  to  bona  fide  purchasers  for  value.  £  67,  f,  Bankruptcy  Act  of 
1898.  The  holding  in  the  principal  case  is  that  as  the  levy  was  void  and 
the  property  passed  to  the  trustee,  the  sheriff  must  hold  the  proceeds  of 
the  sale  for  the  trustee.  /;/  re  Filler  at  h  (1899)  95  Fed.  121;  in  re 
Franks  (1899)  95  Fed.  635.  This  seems  to  be  so  irrespective  of  whether 
or  not  title  passes  to  the  judgment  creditor  upon  the  sheriff's  sale,  on 
which  point  there  may  be  some  doubt  in  New  York.  Baker  v.  Ken  worthy 
(1869)  41  N.  Y.  215  ;  Nelson  v.  Kerr  (1S74)  59  N.  Y.  225  ;  Wehle  v. 
Conner  (1877)  69  N.  Y.  546  ;  Kingston  Bank  v.  Eltinge  (1S69)  40  N.  Y. 
391  ;  Levor  v.  Seller  (1902)  69  App.  Div.  33.  It  would  seem  that  under 
the  theory  of  this  case  the  proceeds  could  be  followed  into  the  hands  of  a 
judgment  creditor,  but  the  court  declines  to  express  an  opinion  on  this 
point.  See  Levor  v.  Setter,  supra;  in  re  Blair  (1900)  102  Feci. 
If  the  title  passes  to  the  judgment  creditor  on  the  sale  of  the  property,  it 
is  difficult  to  see  how  mere  change  of  possession  from  the  sheriff  to  the 
creditor  can  change  the  latter's  rights.     Baker  v.  Kenworthy,  supra. 

Carriers — Assumption  of  Control  by  Shipper.  The  plaintiff  sues  the 
defendant  company  for  alleged  negligence  in  failing  to  properly  bed 
stock  cars,  resulting  in  injury  to  his  cattle.  The  defendant  alleges  that 
the  plaintiff  undertook  to  give  directions  as  to  the  bedding  and  on 
completion  said  it  was  satisfactory.  Held,  defendant's  allegation  con- 
stituted a  defense.  Texas  Central  R.  Co.  v.  O'Laughlin  (Tex.  1903)  72 
S.  W.  610. 

When  the  shipper  assumes  control  and  directs  method  of  shipment 
the  carrier  is  not  liable  for  resulting  injuries,  since  they  are  caused  by 
shipper's  act.  Roderick  v.  R.  R.  Co.  (1873)  7  W.  Va.  54;  Miltimore  v. 
R.  R.  Co.  (1875)  37  Wis.  190.     It  is  also  held  that  if  the  shipper  assents 
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to  the  preparations  of  the  carrier  he  assumes  the  risk.  Harris  v.  R.  R. 
Co.  (1859)  20  N.  Y.  232.  To  excuse  the  carrier  in  case  of  mere  assent, 
however,  it  would  seem  that  the  shipper  must  have  knowledge  of  any  de- 
fect or  should  possess  an  equal  skill  in  the  loading,  otherwise  his  assent 
should  not  negative  a  reliance  on  the  superior  experience  of  the  carrier. 
If  the  carrier  knows  that  the  packing  or  loading  of  the  shipper  may  lead 
to  injury  and  fails  to  notify  him  or  provide  against  it.  the  shipper  may 
recover  for  the  carrier's  negligence.  Kinnick  Bros.  v.  Chicago  R.  Co. 
(1886)  69  Iowa  665;  Powell  v.  Pa.  R.  Co.  (1859)  32  Pa.  St.  414. 

Carriers — Bill  of  Lading  Incorporating  Statute — Construction. 
Butter  was  shipped  upon  the  defendant's  vessel  for  carriage  from  New 
York  to  London,  under  bills  of  lading  incorporating  £  3  of  the  Harter 
Act.  The  butter  was  damaged  through  the  negligent  operation  of  the 
refrigerating  apparatus  by  the  crew.  Held,  the  refrigerating  apparatus 
being  necessary  to  the  seaworthiness  of  the  vessel,  negligence  in  the 
management  thereof  was  a  "  fault  or  error  in  the  management  of  the  ves- 
sel," and  the  defendants  were  excused.  Row  son  x.  Atlantic  Transport 
Co.  (1903)  L.  J.  72  K.  B.  87. 

The  Harter  Act  (U.  S.  Stat,  at  Large,  Vol.  27,  C.  105,  Sec.  3)  provides 
that  if  the  owner  of  the  vessel  shall  exercise  due  diligence  to  make  the 
vessel  in  all  respects  seaworthy,  he  shall  not  be  held  liable  for  damage  re- 
sulting from  "  faults  or  errors  .  .  in  the  management  of  the  said 
vessel."  The  term  "  seaworthy  "  is  held  to  apply  to  a  vessel  relative  to 
her  cargo;  i.  e.,  seaworthiness  means  that  the  ship  and  her  equipment 
shall  be  fit  for  the  purpose  of  carrying  properly  the  particular  goods. 
The  Thames  (1894)  61  Fed.  Rep.  1014;  Maori  King  v.  Hughes  (1895) 
65  J.  L.  Q.  B.  168.  In  the  principal  case  the  vessel  would  not  have  been 
seaworthy  without  a  refrigerating  appara  us  in  good  order.  Since  it  was 
in  proper  order  at  sailing,  the  Act  was  complied  with,  and  fo-  the  fault 
in  management  the  defendant  is  excused.  There  is  no  American  deci- 
sion wherein  a  similar  question  has  been  raised  since  the  passing  of  the 
Act. 

Conflict  op  Laws — Foreign  Attachment  as  a  Defense  to  an  Action  on 
Contract.  The  plaintiff  in  each  action,  residing  in  New  Jersey,  rendered 
services  to  defendant  in  that  State.  The  amounts  due  were  garnished  in 
West  Virginia.  One  of  the  latter  actions  had  proceeded  to  judgment;  the 
other  was  pending.  Held,  the  attachments  cannot  be  pleaded  in  defense 
to  these  actions.  Bailey  v.  Penn.  R.  Co.  (N.  J.  1903)  54  Atl.  R.  248; 
Naylor  v.  Same  (id.  j 

These  cases  cannot  be  disposed  of  in  the  same  way.  That  a  judg- 
ment in  a  foreign  jurisdiction,  prior  to  the  commencement  of  the  action, 
is  pleadable  in  bar,  Sa7'age's  Case  (1692)  1  Salk.  291,  and  a  mere  attach- 
ment, without  condemnation,  before  the  writ  is  purchased,  ought  to  be 
pleaded  in  abatement  of  the  writ,  Brook  v.  Smith  {  v  94)  1  Salk.  280,  rep- 
resent the  English  doctrine,  followed  by  a  majority  of  the  courts  in  this 
country.  Drake  on  Attachments,  §§  700,  706;  Embree  and  Collins  v. 
Hanna  >  1809)  5  Johns.  10 1.  This  view  is  strengthened  by  the  comity 
clause  of  the  Federal  Constitution.  C.  R.  I.  &>  P.  R.  Co.  v.  Sturm  (1899) 
174  I*.  S.  710;  How  land  v.  c'.  R  1.  &<>  P.  R.  Co.  (1896)  134  Mo.  474. 
The  source  of  the  confusion  in  the  State  courts  lies  in  the  attempt  to  de- 
fine the  situs  of  the  debt  for  purposes  of  jurisdiction.  For  purposes  of 
garnishment,  the  situs  of  the  debt  is  with  the  garnishee,  wherever  he 
may  be  sued.  Minor,  Conflict  of  Laws,  £  125  and  note  p.  519.  On  prin- 
ciple, there  is  no  valid  reason  tor  not  allowing  a  judgment,  after  attach- 
ment, to  be  pleaded  in  bar,  and  a  pending  action  to  operate  as  a  stay, 
where  jurisdiction  is  made  out  in  the  foreign  court. 

Constitutional  Law — Interstate  Commerce — Lottery  Tickets.  The 
Act  of  Congress  of  March  2,  1895.  c.  191,  sec.  i,  provides  for  the  punish- 
ment of  any  one  who  shall  cause  lottery  tickets  to  be  carried  from  one 
State  to  another.     The  petitioner  in  habeas  corpus  was  held  under  a  war- 
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rant  issued  on  a  complaint  based  upon  this  statute,  charging  him  with 
causing  lottery  tickets  to  be  carried  from  Texas  to  California  by  an  ex- 
press company.  Held,  the  statute  was  constitutional,  as  an  exercise  of 
the  power  to  regulate  interstate  commerce.  The  Lottery  Case  (1903)  188 
U.  S.  321.     See  Notjis,  p.  410. 

Contracts — Agreement  as  to  Jurisdiction.  Plaintiff  and  defendant 
entered  into  a  contract  to  be  performed  partly  in  Italy  and  partly  in  the 
United  States,  and  it  was  stipulated  that  the  Italian  courts  should  have 
exclusive  jurisdiction  over  actions  thereon.  This  stipulation  was  setup  as 
a  defense  to  an  action  on  the  contract  brought  in  Massachusetts.  Held, 
the  stipulation  was  not  so  unreasonable  or  such  an  abnegation  of  legal 
rights  that  the  court  will  refuse  to  enforce  it.  Mitte?i>hal  et  al.  v.  Mas- 
cagui  CMass.  1903)  66  N.  E.  425. 

It  is  generally  held  that  a  stipulation  in  a  contract  which  ousts  the 
courts  of  all  jurisdiction  over  that  contract  is  invalid.  San/ord  v. 
Accident  Ass.  (1895)  147  N.  Y.  326;  Guaranty  Co.  v.  Ry  Co.  (1891)  139 
U.  S.  137.  But  any  stipulation  which  affects  the  cause  of  action,  not  the 
remedy,  is  valid,  as  that  an  appraisal  of  damage  shall  be  made  before 
suit  is  brought,  Eldridge  v.  Fuhr  (1894)  59  Mo.  App.  44,  or  that  any 
action  shall  be  brought  before  a  certain  time.  his.  Co.  v.  Phoenix  Co. 
(1858)  31  Pa.  St.  448.  An  agreement,  however,  to  submit  all  differences 
to  arbitration  is  void.  Stephenson  v.  Ins.  Co.  (1866)  54  Me.  55.  The 
principal  case,  though  supported  by  a  former  Massachusetts  case,  Daley 
v.  People's  Ass.  (1901)  178  Mass.  13,  appears  to  be  contra  to  the  weight 
of  authority  nor  is  it,  as  stated  in  the  opinion,  according  to  the  New 
York  doctrine.     Benson  v.  Building  Ass.  (1903)  174  N.  Y,  83. 

Contracts — Cancellation  by  Court — Revival  of  Prior  Contract.  The 
defendant  engaged  the  plaintiff  to  procure  certain  contracts.  The  plain- 
tiff's compensation  was  to  be  the  excess  of  the  contract  price  over  a 
certain  fixed  sum.  Later  upon  plaintiff's  representation  that  he  could 
not  obtain  contracts  in  excess  of  the  sum  fixed,  it  was  reduced.  The 
plaintiff  immediately  procured  a  contract  much  in  excess  of  either  sum, 
which  contract  was  duly  entered  into  by  the  defendant.  The  plaintiff 
sued  for  his  compensation  and  the  defendant  set  up  fraud  in  inducing 
the  second  contract  of  agency.  Held,  the  plaintiff  was  entitled  to  re- 
cover compensation  on  the  basis  of  the  original  agreement.  Hale  Ele- 
vator Co.  v.  Hale  (111.  1903)  66  N.  E.  249. 

Save  the  few  authorities  cited  in  the  principal  case  and  an  intimation 
in  the  opinion  in  Oakley  v.  Ballard  (1846)  1  Hempst.  475,  there  seems 
to  have  been  no  previous  adjudication  exactly  in  point.  It  would  seem, 
however,  that  the  court,  in  the  exercise  of  its  discretionary  equitable 
powers,  was  fully  justified  in  allowing  the  defense  only  on  terms  that 
the  defendant  should  pay  in  accordance  with  the  first  contract  of  agency. 
This  put  the  parties  exactly  where  they  were  at  the  time  of  the  fraudu- 
lent act. 

Contracts — Moral  Consideration.  Defendant  proposed  to  settle  with 
creditors,  among  whom  was  plaintiff,  by  giving  securities  at  an  arbitrary 
valuation  of  8o5V  °f  their  face  value  and  his  "  moral  obligation  "  to  later 
take  back  the  securities  at  such  valuation.  Plaintiff  agreed  and  released 
defendant.  Held,  that  such  moral  obligation  was  a  sufficient  considera- 
tion to  support  a  subsequent  promise  by  defendant  to  take  back  the 
securities.      7  ay  lor  x.  Hotchkiss  (1903)  80  N.  Y.  Supp.  1042. 

It  is  almost  universally  held  that  if  a  debtor  is  discharged  by  some 
positive  statute  or  by  operation  of  law  a  moral  obligation  to  pay  the 
debt  remains  and  will  support  a  subsequent  promise  to  pay.  Turling- 
ton v.  Slaughter  (1875)  54  Ala.  195.  On  the  other  hand  if  a  release  is 
given  by  a  creditor  voluntarily  no  such  moral  obligation  survives. 
Mason  v.  Campbell  (1S80)  27 'Minn.  54;  Stafford  v.  Bacon  (N.  Y. 
(1841)  1  Hill  532.  Inasmuch  as  the  release  in  the  principal  case  was  given 
voluntarily  it  seems  to  be  difficult  to  support  the  decision,  for  it  permits 
the  parties,  by  express  acknowledgment  to  make  valid  as  a  consideration 
something  which  the  law  declares  to  be  invalid. 
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Contracts — Nudum  Pactum.  Defendant,  plaintiff's  judgment  creditor, 
recovered  a  judgment  for  $226.  He  agreed  to  satisfy  this  if  plaintiff 
would  pay  him  $50  and  give  his  note  for  $50,  provided  the  note  was  paid 
at  maturity.  Plaintiff  paid  the  cash  and  the  note,  obtaining  a  receipt 
in  full,  but  defendant  refused  to  satisfy  the  judgment.  Held,  defend- 
ant's promise  was  without  consideration  and  unenforceable.  Shanley  v. 
Koehler  (N.  Y.  1903)  80  App.  Div.  566. 

The  doctrine  that  the  payment  of  part  of  a  debt  is  not  a  sufficient 
consideration  upon  which  to  found  a  promise  to  satisfy  the  whole,  though 
often  criticized,  Clayton  v.  Clark  (1S96)  74  Miss.  499,  is  the  general  rule 
both  in  England  ana  the  United  States.  Foakes  v.  Beer  (1884)  9  App. 
Cas.  605  ;  Ins.  Co.  v.  Kink  (1884)  no  111.  538.  The  courts,  however,  in- 
terpret the  rule  strictly,  and  it  is  held  in  most  jurisdictions  that  the  giving 
of  a  promissory  note  by  the  debtor,  since  he  is  not  bound  so  to  do,  will 
support  the  creditor's  promise,  Sibree  v.  Tripp  (1846)  15  M.  &  W.  22,  but 
see,  contra,  Parrott  v.  Colby  (N.  Y.  1875)  6  Hun.  55.  The  principal 
case  may  be  reconciled  with  the  general  rule  if  the  note  is  considered 
to  have  been  taken  merely  as  a  means  of  getting  the  money  and  not  in 
and  for  itself.  Bliss  v.  thwarts  (1875)  65  N.  Y.  444.  But  the  receipt  in 
full  given  by  the  creditor  would  seem  to  come  within  the  rule  of  McKen- 
zie  v.  Harrison  (1890)  120  N.  Y.  260,  that  such  a  receipt  is  evidence  of 
a  gift  by  the  creditor  of  the  remainder  of  the  debt. 

Contracts — Nudum  Pactum.  Plaintiff  entered  into  a  contract  with  W 
&  B  whereby  he  was  to  transfer  certain  promissory  notes  in  exchange  for 
a  promissory  note  of  W  &  B.  He  refused  to  perform  unless  there  were 
more  names  on  the  note  of  W  &  B  and  they  obtained  the  signature  of  de- 
fendant who  set  up  lack  of  consideration.  Held,  W.  &  B,  in  obtain- 
ing defendant's  signature,  waived  the  first  contract,  and  the  considera- 
tion for  defendant's  promise  was  the  transfer  of  the  notes  to  W  &  B. 
Merchants  Xat.  Bank  of  Cincinnati  v.  Ryan  (Ohio  1903)  66  N.  E.  526. 

The  question  whether  or  not  the  performance  or  promise  to  perform 
an  existing  contractual  duty  is  a  good  consideration  on  which  to  support 
a  promise  has  been  answered  by  the  courts  in  various  ways.  In  England 
and  some  few  American  jurisdictions  it  is  held  that  if  the  duty  is  owing 
the  promisor  there  is  no  consideration  but  if  the  duty  is  owing  a  third 
person  there  is  consideration.  Scotson  v.  Pegg  (1861)  6  H  &  N  295., 
Humes  v.  Decatur  Co.  (1893)  Q8  Ala.  461.  In  Massachusetts  there  is 
good  consideration  in  both  cases.  Where  the  duty  is  owing  the  promisor 
the  subsequent  contract  is  considered  in  and  of  itself  to  be  a  rescission  of 
the  former.  Rollins  v.  Marsh  (1880)  128  Mass.  116.  In  New  York,  and 
generally,  it  is  held  that  this  second  contract  will  not  have  this  effect 
unless  such  is  the  agreement  between  the  parties,  Vanderbilt  v.  Schreyer 
(1883)91  N.  Y.  392,  Lingenfelder  v.  Brewing  Co.  (1S90)  103  Mo.  578, 
and  hence  there  can  be  no  consideration  for  the  second  contract.  Nor  by 
the  weight  of  authority  will  the  promise  to  fulfill  or  the  fulfillment  of  a 
duty  owing  a  third  person  be  a  good  consideration.  Reynolds  v.  Nugent 
(1865)  25  Ind.  328. 

Corporations — Illegal  Incorporation — Stockholders'  Liability  Inter 
Sese.  Plaintiff  was  minority  stockholder  in  an  association  acting  as 
a  corporation,  a  bona  fide  attempt  to  incorporate  having  failed.  He  sued 
the  defendant,  majority  stockholder,  for  an  accounting  on  a  partnership 
basis.  Held,  as  no  partnership  was  intended,  they  were  not  liable  as 
partners  inter  sese,  but  were  bound  by  the  terms  of  the  charter,  that  rep- 
resenting the  contract  between  the  parties.  Cannon  v.  Brush  Electric 
Co.  et  at.  (Md.  1903)  54  Atl.  121.     See  Notes,  p.  408. 

Corporations — Merger.  The  Northern  Securities  Company,  an  inde- 
pendent corporation,  acquired  the  majority  of  the  stock  of  the  Northern 
Pacific  and  Great  Northern  Railways,  in  pursuance  of  an  agreement  be- 
tween the  stockholders  of  these  railways.  Held,  this  put  the  control  of 
the  N.  P.  R.  and  the  G.  N.  R.  in  the' hands  of  the  Northern  Securities 
Company,   and,   therefore,  as  it  thus   had  the  power  to  restrain   trade 
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between  states,  there  was  a  violation  of  the  Anti-Trust  Act  of  1890,  as 
judicially  interpreted.  United  States  v.  Northern  Securities  Co.  et  at. 
(C.  C,  D.  Minn.  1903)  120  Fed.  721.     See  Notes,  p.  404. 

Criminal  Law — Bribery  of  Officer — Illegal  Arrest.  Petitioner 
was  illegally  arrested  and  offered  the  officer  money  to  release  him.  A 
statute  made  it  a  misdemeanor  to  bribe  an  officer  to  permit  any  person  in 
his  custody  to  escape.  Held,  the  arrest  being  illegal,  the  statute  did  not 
apply.     Ex  parte  Richards,  (Tex.  1903)  72  S.  W.  838. 

The  case  was  decided  on  the  authority  of  Moore  v.  State  (Tex.  1902) 
69  S.  W.  521.  The  latter  case  seems  to  be  the  result  of  a  wrong  interpre- 
tation of  an  earlier  Texas  case,  Moseley  v.  State  (1888)  25  Tex.  App.  515, 
where  an  officer  was  held  guilty  for  accepting  a  similar  bribe  although 
the  arrest  was  illegal.  The  court  in  that  case  put  its  decision  on  the 
ground,  not  that  the  defendant  was  estopped  to  set  up  the  illegality 
because  it  was  his  act,  as  intimated  in  Moore  v.  State,  supra,  but  that 
the  illegality  of  the  arrest  was  irrelevant  and  immaterial.  The  court 
said:  "The  law  abhors  even  a  tendency  to  official  corruption  and  it  is 
official  corruption  that  this  statute  is  intended  to  punish."  At  common 
law  the  crime  of  briberv  was  the  presenting  "  to  the  official  mind  the 
idea  of  money  not  merited,  but  as  a  return  for  a  wrong  act  or  for  fresh 
haste  in  doing  a  right  one."  2  Bishop's  Criminal  Law,  8th  ed.  §  85  n, 
1,  2.  The  question  of  the  jurisdiction  of  the  officer  bribed  to  do  the  act 
is  immaterial  as  the  thing  sought  to  be  prevented  is  official  corruption. 
State  v.  Ellis  (1868)  33  N.  J.  L.  102. 

Criminal  Law — Reasonable  Doubt — Instructions.  The  court  in  in- 
structing the  jury  told  them  that  a  reasonable  doubt  was  "  such  a  doubt 
as  the  jury  were  able  to  give  a  reason  for"  and  not  a  possible  or  imag- 
inary doubt.  Held,  the  instructions  were  not  erroneous.  State  v. 
Ration  (Kan,  1903.)  71  Pac.  840. 

Something  more  than  the  mere  weight  of  evidence  of  the  civil  trial  is 
required  to  convict  of  crime.  This  requisite  is  usually  defined  as  belief 
beyond  a  reasonable  doubt.  It  would  seem  that  the  analysis  of  reason- 
able doubt  given  by  the  court,  though  supported  by  considerable  au- 
thority [accord:  The  People  v.  Guidici  (1885)  100  N.  Y.  503;  Hodge  v. 
The  State  (1892)  97  Ala.  37;  Emery  v.  The  State  (1899)  101  Wis.  627; 
contra:  Klycew.  State  (1900)  78  Miss.  450;  Morgan  v.  The  State  (1891)  48 
Ohio  St.  371],  was  the  result  of  attempting  a  judicial  definition  where  it  is 
peculiarly  the  province  of  the  juror  to  define  for  himself.  The  funda- 
mental requirement  is  not  so  much  the  power  to  give  specific  reasons  as 
that  there  be  a  moral  certainty.  Miles  v.  U.  S.  (1880)  103  U.  S.  304; 
Commonwealth  v.  Webster  (Mass.  1850)  5  Cush.  295.  Aldf.rson  B., 
seems  to  best  convey  the  true  idea  when  he  says  the  jury  must  be  satis- 
fied "  that  the  facts  were  such  as  to  be  inconsistent  with  any  other 
rational  conclusion  than  that  the  prisoner  was  the  guilty  person." 
Hodge's  Case  (1838)  2  Lewin  C.  C.  227. 

Domestic  Relations— Dower — Fraudulent  Sale.  -The  plaintiff  sought 
to  enforce  her  inchoate  right  of  dower  against  her  husband,  one  of  the 
defendants,  who  by  collusion  with  the  other  defendant,  a  corporation,  of 
which  he  owned  nearly  all  the  stock,  sold  to  it  by  a  foreclosure  sale  the 
mortgaged  property  in  which  the  plaintiff  claimed  dower.  Held,  equity 
would  not  permit  dower  to  be  destroyed  bv  such  a  conspiracy.  Poillon 
v.  Poillon  et  al.  (1903)  N.  Y.  Supr.  Ct.,  Apl.  Term  (unreported). 

In  reaching  this  equitable  result  it  was  not  necessary  for  the  court  to 
disregard  the  sound  and  well  established  principle  that  a  corporation  is 
an  entity,  separate  and  distinct  from  its  shareholders.  The  Queen  v. 
Arnaud  (1846)  L.  J.  16  Q.  B.  (n.  s.)  50,  and  that  the  corporation  and 
not  the  stockholders  own  the  corporate  property.  Gallagher  v.  Ger- 
mania  Brewing  Co.,  (1893)  53  Minn.  214.  As  equity  in  its  desire  to  pro- 
tect dower  will  set  aside  a  sale  made  by  a  husband  immediately  before 
death  with  intent  to  deprive  the  wife  of  dower,  if  the  grantee  was  cogni- 
zant of  this  intent,  Brewer  v.  Council,  (Tenn.  1S51)  11  Hump.  500,  or  a 
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fraudulent  conveyance  immediately  before  marriage,  if  the  conveyance 
was  voluntary,  Swainew.  Perine  (1821)  5  Johns.  Ch.  482,  so  a  fortiori 
equity  should  set  aside  a  sale  made  after  marriage  by  the  husband  to  a 
purchaser  who  knows  the  sale  is  to  deprive  the  wife  of  dower,  Buzick  v. 
Buzick  (1876)  44  Iowa  259,  and  this  would  be  true  whether  the  grantee 
was  a  natural  or  an  artificial  person. 

Equity — Injunction  — Public  Convenience.  In  constructing  the  subway 
in  Park  Avenue,  an  unauthorized  deviation  from  the  specifications  brought 
the  work  nearer  to  plaintiff's  house  than  before.  The  Acts  authorizing 
the  work,  however,  permitted  amendment  of  the  specifications.  Plain- 
tiff sought  to  enjoin  the  construction,  alleging  that  a  nuisance  was  being 
maintained  and  that  from  the  operation  of  the  subway  material  injury 
from  vibration  would  result.  Held,  an  injunction  must  be  refused.  Bar- 
ney v.  City  of  New  York,  (1903)  39  Misc.  714.     See  Notes,  p.  413. 

Evidence — Impeachment — Refreshing  Memory  of  Witness.  Plaintiff's 
witness  unexpectedly  gave  adverse  testimony,  in  conflict  with  prior  state- 
ments in  an  affidavit,  and  counsel  was  allowed  to  cross-examine  from  the 
affidavit,  having  proved  that  it  was  verified  by  the  witness.  Held,  not 
an  abuse  of  discretion;  the  rule  that  a  party  cannot  impeach  his  own  wit- 
ness does  not  preclude  inquiry  as  to  such  statements,  directed  to  refresh- 
ing his  memory.     Maloney  v.  Martin  (1903)  80  N.  Y.  Supp.  763. 

The  principal  case  follows  Bullard  v.  Pearsall  (1873)  53  N".  Y.  230. 
A  party,  surprised  by  hostile  testimony  from  his  own  witness,  contradic- 
tory to  former  statements  or  testimony,  is  permitted,  by  the  weight  of 
authority,  to  cross-examine  him.  Greenleaf,  Evidence,  15th  ed.  £  444  (a), 
McNerney  v.  Reading  City  (1892)  150  Pa.  611;  but  is  not  permitted  to 
assume  an  attitude  repugnant  to  his  general  representation  of  the  credi- 
bility of  the  witness.  White  v.  State  (1888)  87  Ala.  24.  Such  proof 
should  not  be  admitted  without  accurate  definition  of  the  time,  place  and 
occasion  df  making  the  previous  statements.  St.  Clair  v.  U.  S.  (1894) 
154  U  S.  134  at  150;  17  &  18  Vict.  c.  125,  Sec.  22.  The  trial  court  is 
given  a  large  discretion.  Fisher  v.  Hart  (1892)  149  Pa.  232.  In  Putnam 
v.  United  States  (1896)  162  U.  S.  687,  the  surprise  doctrine  is  rejected. 
The  court  holds  also  that  the  right  to  refresh  the  memory  of  the  witness 
is  confined  to  the  introduction  of  matter  contemporaneous  with  the  occur- 
rences as  to  which  the  witness  is  called  upon  to  testify.  The  tendency  is 
to  restrict  the  exception  to  the  impeachment  rule. 

Evidence — Privilege  of  Counsel.  In  summary  proceedings  to  dispos- 
sess a  tenant  where  the  question  was  whether  an  ancestor  of  tenants  was 
in  possession  under  a  lease  from  plaintiff's  ancestor,  held,  it  was  not  an 
invasion  of  the  privilege  of  counsel  to  require  counsel  for  tenants,  by  sub- 
poena duces  tecum,  to  produce  the  lease  which  it  was  claimed  had  been 
signed  by  tenant's  ancestor,    fones  v.  Reilly  (1903)  174  N.  Y.  97. 

Before  the  enactment  of  the  provision  requiring  parties  to  an  action  to 
be  examined  at  the  instance  of  the  adverse  party,  a  party  could  not  be 
compelled  to  produce  papers  to  be  used  against  him  as  evidence.  This 
privilege  extended  to  the  attorney  for  the  possession  of  the  attorney  was 
considered  the  possession  of  the  party.  Bank  of  L'tica  v.  Hillard  ( N.  Y, 
1826)  5  Cowen  419.  But  it  was  the  province  of  the  court  to  determine 
whether  the  documents  were  privileged.  Cope  land  v.  Watts  (1S15)  1 
Starkie  95.  Inasmuch  as  by  a  change  in  the  law  a  defendant  can  now  be 
compelled  to  produce  documents  in  his  possession,  the  decision  in  the 
principal  case  that  an  attorney  may  be  required  to  produce  any  paper 
which  his  client  could  have  been  compelled  to  produce  is  correct,  for  the 
privilege  of  the  attorney  was  the  privilege  of  the  client.  Mitchell's  Case 
(1861)  12  Abb.  Prac.  249. 

Evidence — Privilege  of  Witness — Incriminating  Answer.  In  proceed- 
ings against  the  keeper  of  a  gambling  house,  the  relator  was  summoned  as 
a  witness.  He  refused  to  answer  certain  questions  on  the  ground  that 
the  answers  would  tend  to  incriminate  him.     N.  Y.  Penal  Code  §  342,  in 
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the  chapter  relating  to  "Gaming,"  provides:  "No  person  shall  be  ex- 
cused from  giving  testimony  upon  any  investigation  or  proceeding  for  a 
violation  of  this  chapter,  upon  the  ground  that  such  testimony  would  tend 
to  convict  him  of  a  crime;  but  such  testimony  cannot  be  received  against 
him  upon  any  criminal  investigation  or  proceeding."  Held,  §  342  falls 
short  of  granting  complete  immunity  to  the  witness,  and  therefore,  con- 
travenes N.  Y.  Const.  Art.  I,  §  6,  which  provides  that  no  person  can  be 
compelled  in  any  criminal  case  to  be  a  witness  against  himself,  and  hence 
the  defendant  was  not  in  contempt  in  refusing  to  testify.  People  ex.  re  I. 
Lewissohn  v.  O'Brien  (1903)  80  N.  Y.  Sup.  816. 

This  decision  is  directly  opposed  to  People  v.  Kelley  (1861)  24  N.  Y. 
74,  where  it  was  held  that  the  constitution  did  not  protect  a  witness  from 
a  question  which  might  be  the  means  of  furnishing  other  evidence 
against  him  in  some  future  proceeding.  Higdon  v.  Heard  (1853)  14  Ga. 
255;  Bidgoodv.  State  (1888)  115  Ind.  275;  La  Fontaine  v.  Southern  Un- 
derwriters (1880)  83  N.  C.  132  accord.  Emery's  Case  (1871;  107  Mass. 
172  and  Cullen  v.  Commonwealth  (1873)  24  Grat.  624  are  contra.  The 
similar  provision  in  the  Federal  Constitution  was  passed  upon  by  the 
Supreme  Court  in  Counselman  v.  Hitchcock  (1891)  142  U.  S.  547.  People 
v.  Kelley,  supra,  was  disapproved  and  it  was  held  that  a  witness  should 
be  protected  in  every  case  in  which  complete  immunity  against  future 
prosecution  for  the  offense  to  which  the  question  relates,  was  not  given. 
In  People  v.  Forbes  (1894)  143  N.  Y.  219  the  precise  question  in  People 
v.  Kelley  was  not  before  the  court,  but  they  fully  approved  of  the  doctrine 
of  Counselman  v.  Hitchcock,  supra. 

Insurance — Accident  Policy— Subrogation.  The  holder  of  an  accident 
policy  was  injured  through  the  negligence  of  a  railway  company  with 
which  he  settled  and  then  sued  the  insurer  for  the  stipulated  indemnity 
of  $10  a  week.  The  action  was  resisted  on  the  ground  that  the  settle- 
ment had  deprived  the  insurer  of  his  right  of  subrogation  against  the 
railway  company.  Held,  the  doctrine  of  subrogation  is  not  applicable  to 
accident  insurance,  and  the  insured  might  recover.  j£tna  Life  Ins.  Co. 
v.  Parker  &•»  Co.  (Texas  1903)  72  S.  W.  168. 

The  case  is  sound.  In  fire  and  marine  insurance  the  contract  is 
strictly  one  of  indemnity,  and  the  insurer  is  therefore  entitled  to  set-off 
in  an  action  on  the  policy,  any  sum  the  insured  has  recovered  from  the 
party  who  caused  the  loss,  or  to  the  insured's  right  of  action  against  such 
party.  Ins.  Co.  v.  R.  R.  Co.  (1878)  73  N.  Y.  399  ;  Liverpool  Steam  Co. 
v.  Phenix  Ins.  Co.  (1889)  129  U.  S.  397  at  462.  Life  insurance  is  not  a 
contract  of  indemnity,  Dalby  v.  Assurance  Co.  (1854)  15  C.  B.  365  and 
subrogation  is  not  allowed.  Conn.  Mutual  v.  N.  Y.  <&■=  N.  H.  R.  R. 
(1856)  25  Conn.  265;  Ins.  Co.  v.  Brame  (1877)  95  U.  S.  754.  The 
principal  case  is  based  on  the  analogy  between  life  and  accident  insur- 
ance. The  contract  in  each  is  not  to  indemnify,  but  to  pay  a  certain 
stipulated  sum  on  the  happening  of  a  certain  event. 

Insurance — Agency — Estoppel.  Plaintiff  took  out  insurance  with  defend- 
ant and  after  loss  sued,  the  insurance  company  defending  on  the  ground 
that  representations  in  the  application  were  untrue.  Plaintiff's  state- 
ments to  defendant's  agent  were  true  but  the  agent  inserted  false  state- 
ments in  the  application.  The  plaintiff  then  signed  the  application  which 
contained  an  express  limitation  on  the  agent's  authority.  Held,  the  de- 
fendant was  estopped  to  deny  the  truth  of  the  representations.  Fidelity 
Mut.  Fire  Ins.  Co.  v.  Lowe  (Neb.  1903)  93  N.  W.  749. 

The  decision  is  in  accord  with  the  weight  of  authority.  Hartford 
Life &>  Annuity  Ins.  Co.  v.  Gray  (1875)80  111.  28;  Rogers  v.  Phoenix  Ins. 
Co.  (1889)  121  Ind.  570  ;  Kisterv.  Lebanon  Mut.  Ins.  Co.  (1889)  128  Pa. 
St.  553  ;  Stone  v.  Hawkeye  Ins.  Co.  (1886)  6S  Iowa  737  ;  Hanson  v.  I  he 
Milwaukee  Mechanics'  Mutual  Ins.  Co.  (1878)  45  Wis.  321  ;  Bennett  v. 
Agrl  Ins.  Co.  of  Watertown  (1887)  106  N.  Y.  243.  To  reach  this  result 
the  courts  have  broken  the  parol  evidence  rule,  and  have  ignored  the 
negligence  of  the  insured  in  signing  the  application  without  knowing  its 
contents,  and  the   limitation  to  the    agent's    authority  brought  to  the 
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notice  of  the  insured  through  the  application.  On  strict  legal  principle 
the  opposite  conclusion  should  have  been  reached.  N.  Y.  Life  Ins. 
Co.  v.  Fletcher  (1886)  117  U.  S.  519  ;  Ryan  v.  World  Life  Ins.  Co.  (1874) 
41  Conn.  168  ;    Wilson  v.  Conway  Fire  Ins.  Co.  (1856)  4  R.  I.  141. 

Insurance — Reduction  of  Policy  by  Insurer— Remedy  of  Insured.  De- 
fendant association  issued  certificates  promising  to  pay  $5,000  on  the 
death  of  the  member  holding  same.  A  subsequent  by-law  reduced  the 
amount  payable  on  certificates  previously  issued  to  $2,000.  One  holder 
treated  the  contract  as  broken  and  sued  for  the  premiums  paid.  Held, 
he  could  recover.  Black  v.  A.  L.  of  H.  (C.  C.  E.  D.  Pa.  1903)  120  Fed! 
580.  A  second  holder,  after  notice  of  the  by-law,  tendered  dues  on  the 
$5,000  policy,  which  defendant  declined.  The  holder  then  sued  for  dam- 
ages for  breach  of  contract.  Held,  (Parker,  C.  J.,  Bartlett  and  Mar- 
tin JJ.,  dissenting),  there  had  been  no  breach,  as  the  by-law  was  void 
and  the  original  contract  unimpaired,  plaintiff's  remedy  being  to  keep 
the  contract  alive  by  a  regular  tender  of  premiums  or  to  apply  to  a  court 
of  equity  to  restrain  the  defendant  from  proceeding  under  its  void  by-law. 
Langan  v.  A.  L.  of  H.  (1903)  174  N.  Y.  266. 

It  seems  impossible  to  support  the  New  York  case.  The  insured,  on 
a  breach  by  the  insurer,  may  rescind  the  contract  and  recover  the  pre- 
miums paid,  Meade  v.  Ins.  Co.  (N.  Y.  1875)  51  How.  Prac.  Rep.  1,  or  he 
may  sue  for  the  breach  and  recover  damages.  Id.,  note;  Keener  on 
Quasi-Contracts  298.  See  also  McKee  v.  Ins.  Co.  (1859)  28  Mo.  383. 
The  case,  therefore,  must  rest  entirely  on  the  proposition  that  there  was 
no  breach  by  the  defendant.  But  the  doctrine  of  anticipatory  breach  is 
certainly  recognized  in  New  York.  Burtis  v.  Thompson  (1870)  42  N.  Y, 
246,  and  it  would  sesm  that,  aside  from  the  by-law  cutting  down  the 
policies,  the  defendant  broke  the  contract  when  it  declined  the  premiums 
and  refused  to  recognize  the  original  policy  as  still  in  force.  The  Federal 
case  is  well  supported  by  authority.  McKee  v.  Ins.  Co.,  supra  ;  Ins. 
Co.  v.  McAden  (Pa.  1885)  1  Atl.  256  ;  Van  Warden  v.  Assurance  So- 
ciety (1896)  99  la.  621. 

Libel — Privileged  Communication — Judicial  Proceedings.  In  an  action 
for  libel  the  plaintiff  claimed  that  the  defendant,  in  a  bill  filed  to  enjoin 
the  issuance  of  certain  bonds  authorized  at  a  city  election,  had  falsely 
accused  the  plaintiff  of  voting  illegally  at  said  election.  Held,  the  publi- 
cation being  in  a  pleading  and  being  pertinent  to  the  issue  was  absolutely 
privileged.     Crockett  v.  McLanahan  (Tenn.  1903)  72  S.  W.  950. 

It  has  always  been  the  policy  of  the  law  to  protect  absolutely  those 
who  make  statements  in  the  course  of  judicial  proceedings — provided 
such  statements  are,  on  their  face,  pertinent  to  the  issue.  Henderson  v. 
Broomhead (1859)  4  H.  &  N.  569;  Linkv.  Moore  (1895)  84  Hun  118;  fones 
v.  Brownlee  (1901)  161  Mo.  258.  Only  one  case  is  contra, — Ruohs  v. 
Baeker  (1871)  6  Heisk.  395.  It  is  there  held  that  such  statements,  when 
they  refer  to  a  stranger  to  the  record,  as  in  the  principal  case,  are  only 
conditionally  privileged. 

Mortgages — Partial  Assignment  of  Debt— Priorities.  A  mortgagee, 
after  recovering  judgment  on  the  debt  and  securing  a  decree  of  fore- 
closure, assigned  at  the  same  time  twelve-fifteenths  of  the  judgment  in 
twelve  equal  parts.  Of  these  eight  were  thereafter  transferred  to  W.  and 
the  other  four  reassigned  to  the  mortgagee.  In  an  action  to  revive  the 
judgment  and  decree,  held,  the  twelve-fifteenths  assigned  were  entitled 
to  be  satisfied  prior  to  the  three-fifteenths  never  assigned  by  the  mort- 
gagee.    Alden  v.   White  (Ind.  1903)  66  N.  E.  509.     See  Notes,  p.  411. 

Negotiable  Paper — Collateral  Security  for  Antecedent  Debt. 
The  plaintiff  received  a  note  as  collateral  security  for  an  antecedent 
debt.  The  defendants  alleged  that  they  were  accommodation  indorsers 
and  the  note  was  fraudulently  diverted.  Held,  §  51  N.  I.  L.  does  not 
change  the  New  York  rule  that  one  who  acquires  commercial  paper  as 
collateral  security  for  a  preexisting  debt  is  not  a  holder  for  value. 
Sutherland  v.  Mead et  al.  (N.  Y.  1903)  80  App.  Div.  103. 
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Prior  to  the  statute  the  authorities  were  in  an  irreconcilable  conflict, 
arising  under  the  decision  of  Kent,  C.  in  Bay  v.  Coddington,  affirmed 
(1822)  20  Johns  637.  This  holding  was  contrary  to  English  authority, 
Bosanquet  v.  Dudeman  (1814)  1  Stark  1,  and  was  subsequently  dissented 
from  by  Story  J.  in  Swift  v.  Tyson  (1842)  16  Peters  1,  holding  that  an 
instrument  taken  in  payment  of  or  as  security  for  a  pre-existing  debt 
constituted  the  transferee  a  holder  in  .  due  course.  This  rule  has  since 
represented  the  weight  of  authority  in  England  and  the  United  States.  In 
New  York,  however,  the  doctrine  of  Bay  v.  Coddington  was  reaffirmed 
in  Stalker  v.  McDonald  (1843)  6  Hill  93.  Chancellor  Kent  in  comment- 
ing upon  the  last  case  admitted  that  he  had  changed  his  opinion  and 
agreed  with  the  doctrine  of  Swift  v.  Tyson,  supra,  as  the  "  plainer  and 
better  view."  Commentaries  Vol  III  §  81,  note  b.  Underthe  statute,  £ 
51,  both  by  its  language  and  clear  intendment,  one  taking  a  bill  or  note 
in  payment  of  or  as  security  for  a  pre-existing  debt  is  deemed  a  holder 
for  value.  To  further  substantiate  this  view  we  have  the  statement  of 
its  draftsman  that  "  this  section  makes  an  important  changes  in  the  law 
of  New  York.  It  abolishes  the  rule  in  the  leading  case  of  Coddington  v. 
Bay."  Crawford's  Neg.  Inst.  Law  of  N.  Y.,  2nd  ed.,  £  51,  n.  (b). 
Only  one  case  ha->  arisen  under  the  statute  prior  to  the  principal  case  and 
that  clearly  recognizes  the  change  in  the  rule.  Brewster  v.  Shrader 
(1899)  26  Misc.  4S0.  The  importance  of  uniformity  upon  this  rule  of  com- 
mercial law  is  great  and  after,  as  was  supposed,  the  statute  had  effected 
a  concord  the  decision  in  the  principal  case  is  a  surprise. 

Negotiable  Paper — Payee  as  Holder  in  Due  Course.  The  defendant 
drew  a  check  payable  to  the  plaintiff,  giving  it  to  her  husband  to  deliver 
to  the  plaintiff  in  satisfaction  of  defendant's  indebtedness.  The  husband 
fraudulently  delivered  the  check  in  liquidation  of  his  personal  debt  to  the 
plaintiff.  Held,  the  payee,  accepting  in  good  faith  and  for  value  is  a 
holder  in  due  course  and  not  subject  to  the  defense  of  fraud.  Boston 
Steel  and  Iron  Co.  v.  Steuer  (Mass.  1903)  66  N.  E.  646. 

The  status  of  a  payee  taking  a  bill  or  check  from  a  third  party  has  not 
been  clearly  defined  either  under  the  English  Bills  of  Exchange  Act  or 
under  the  Negotiable  Instruments  Law.  Prior  to  the  Bills  of  Exchange 
Act  the  prevalent  practice  of  merchants  to  buy  bills  or  checks  payable  to 
their  creditors  was  well  recognized,  and  the  payee  was  deemed  a  holder 
in  due  course,  not  subject  to  personal  defenses  either  between  the  "  re- 
mitter "  and  the  drawer,  or  between  himself  and  drawer.  Porier  v. 
Morris  (1853)  2  E.  &  B.  89;  Watson  v.  Russel  (1862)  3  B.  &  S.  34. 
Whether  the  Bills  of  Exchange  Act  (1882)  §  29,  embodied  in  the  N.  Y. 
Negotiable  Instruments  Law  §  91  changes  this  rule  of  the  law  merchant 
is  the  question  in  the  principal  case.  According  to  the  definition  in  £  91 
sub.  sec.  4,  a  holder  in  due  course  takes  by  negotiation.  The  form  of 
transfer  in  the  principal  case  is  not  provided  lor  in  §  60  dealing  with 
negotiation.  The  decision  if  it  is  to  be  supported  must  rest  on  the 
ground  that  the  statute  was  not  intended  to  change  the  rule  of  the  law 
merchant.  This  custom  has  no  application  to  the  case  of  a  note.  Herd- 
man  v.   Wheeler  (1902)  1  K.  B.  361. 

Pleading  and  Practice — Attorney's  Lien — Enforcement  by  Equitable 
Action.  The  plaintiff,  who  had  a  written  agreement  with  his  attorney 
for  a  portion  of  the  prospective  recovery,  settled  with  the  defendant  be- 
fore judgment,  gave  a  release,  received  payment  and  went  to  Norway. 
Held,  the  lien,  given  by  §  66  N.  Y.  Code  Civ.  Proc,  attaches  to  the  fund 
created  by  the  settlement,  and  the  attorney  can  enforce  it  by  an  equitable 
action  against  the  adverse  party.  Fischer-Hansen  v.  Brooklyn  Heights 
R.  Co.  (N.  Y.  1903)  66  N.  E.  395. 

Under  the  old  Code,  the  attorney  was  given  no  protection  before 
judgment,  except  in  case  of  a  collusive  or  fraudulent  settlement,  and  then 
for  his  costs  only.  Coughlin  v.  N.  V.  C.  cV»  H  R.  R.  Co.  (1877)  71  N.  Y. 
443.  In  the  case  of  Pert  v.  AT.  Y.  C.  &*  H.  R.  R.  Co.  (1897)  152  N.  Y.  521, 
under  £66,  as  amended  in  1879,  the  attorney  was  held  to  be  an  equitable 
assignee  of  the  cause  of  action  to  the  extent  of  his  lien.     The  procedure 
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authorized  in  the  last  clause  of  §  66,  added  in  1899,  for  the  enforcement  of 
the  lien,  was  held  not  to  apply  where  the  attorney  sought  to  collect  from  the 
adverse  party.  Rochfort  v.  Metro.  St.  R'y.  Co.  (1900)  50  App.  Div.  261. 
He  was  still  held  to  the  often  inadequate  remedy  of  prosecution  to  judg- 
ment. A  successful  attempt  to  collect  the  amount  of  the  lien  in  an  action 
of  an  equitable  nature  was  made  in  Fenwick  v.  Mitchell  (1901)  34  Misc. 
617.  For  a  discussion  of  the  subject  of  attorney's  lien  and  the  rule  laid 
down  in  the  principal  case,  see  2  Columbia  Law  Review,  449. 

Real  Property — Implied  Covenant  for  Quiet  Enjoyment.  The  plain- 
tiff brought  an  action  for  breach  of  an  implied  covenant  for  quiet  enjoy- 
ment against  the  defendant  for  acts  done  by  the  owner  of  the  premises, 
the  defendant's  lessor.  Held,  a  covenant  for  quiet  enjoyment  against 
acts  of  parties  other  than  the  lessor  and  those  claiming  under  him  would 
not  be  implied.    Jones  v.  Lavington,  (1902)  L.  J.  72  K.  B.  98. 

This  decision  on  its  facts  can  be  distinguished  from  the  recent  English 
case  of  Budd-Scott  v.  Daniel  (1902)  2  K.  B.  351,  and  the  line  of  decisions 
it  follows,  3  Columbia  Law  Rrview  43,  which  hold  covenants  for  quiet 
enjoyment  against  acts  of  the  lessor  and  those  claimingunder  him  will  be 
implied,  without  the  use  of  technical  words,  from  the  relation  of  landlord 
and  tenant.  But  in  avoiding  a  decision  of  this  question,  the  court  in  the 
principal  case  gave  a  narrower  definition  to  covenants  for  quiet  enjoy- 
ment than  is  warranted  by  the  authorities.  Howard  v.  Doolittle  (1854). 
3  Duer  464;  Rawle  on  Covenants  for  7  itle,  5th  Ed.  §  91. 

Real  Property — Percolating  Waters— Correlative  Rights.  Plaintiff 
brought  an  action  to  restrain  the  defendant  from  interfering  with  and 
wasting  sub-surface  waters  which  served  in  part  to  support  a  spring  upon 
plaintiff's  land.  It  was  the  plaintiff's  business  under  its  charter  to  sup- 
ply the  city  with  water.  The  defendant  dug  a  trench  on  his  land  in 
which  he  collected  the  water  and  then  turned  it  to  waste.  Held,  though 
the  owner  of  land  may  collect  percolating  waters  thereon  for  the  improve- 
ment of  his  own  premises  or  for  his  own  beneficial  use,  he  must  not,  for 
the  sole  purpose  of  wasting  them,  divert  such  waters,  which  would  other- 
wise be  appropriated  by  his  neighbor  for  the  general  welfare  of  the  peo- 
ple.    Stillwater  Water  Co.  v.  Farmer  (Minn.  1903)  93  N.  W.  907. 

The  court  recognizes  that  it  is  taking  an  advanced  position  in  deciding 
that  the  doctrine  of  reasonable  use  and  correlative  rights  is  applicable  to 
percolating  waters.  The  decision  is  opposed  to  the  general  line  of 
authorities  and  in  fact  amounts  to  judicial  legislation.  Chatfield  x. 
Wilson  (1855)  28  Vt.  49;  1  Columbia  Law  Review  120,  133,  505;  3  id.  109. 
In  Forbell  v.  City  of  New  York  (1900)  164  N.  Y.  522.  it  was  held  that  a 
municipal  corporation  could  not  for  the  purpose  of  sale  drain  the  neigh- 
boring land  of  subsurface  water  by  an  extensive  system  of  pipes.  In  the 
principal  case  the  waste  of  the  defendant  prevented  the  plaintiff  from 
selling  the  water. 

Sales — Rescission  for  Fraud — Damages.  Plaintiff  was  induced  by  fraud 
to  sell  and  ship  goods  to  the  defendant,  who  was  totally  insolvent  and 
did  not  intend  to  pay.  On  learning  the  facts  plaintiff  rescinded  the  sale 
and  reclaimed  the  goods.  He  then  brought  an  action  for  fraud  and  de- 
ceit, alleging  as  damages  the  "  expense  incurred  in  reclaiming  and  re- 
capturing the  goods."  Held,  he  could  not  recover.  Bacon  v.  Moody 
(Ga.  1903)  43  S.  E.  4S2. 

The  case  is  clearly  wrong.  The  court  says:  "  The  action  for  deceit  is 
founded  on  the  contract,  and  proceeds  in  affirmance  of  it;  and  when  the 
vendor  rescinds  the  contract  there  is  nothing  on  which  to  base  the  action 
for  deceit.  The  remedy  by  action  for  deceit  is  totally  inconsistent  with  a 
rescission  of  the  contract."  That  an  action  for  fraud  and  deceit  is  an 
action  on  contract  is  indeed  a  new  proposition.  It  is,  of  course,  an  ac- 
tion in  tort.  Where,  after  rescission  lor  fraud,  the  defrauded  vendor  finds 
himself  still  far  from  whole,  it  is  strange  law  which  makes  him  suffer  the 
loss  and  allows  the  defrauding  vendee  to  go  absolutely  free.  The  correct 
view  was  suggested  in  an  earlier  Georgia  case.  A.  &>  L.  R.  R.  v.  Hod- 
nett  (1859)  29  Ga.   461,   at  467.     The  exact   question  is  considered  in 
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Warren  v.  Cole  (1867)  15  Mich,  265;  Lenox  v.  Fuller  (1878)  39  Mich. 
268,  and  in  Bigelow  on  Frauds,  67. 

Taxation— New  York  Special  Franchise  Tax  Law.  Held,  the  so-called 
Special  Franchise  Tax  Law,  Chap.  712  Laws  of  1899  is  not  in  violation 
of  the  home  rule  provision  (Art.  X.  sec.  2)  of  the  New  York  Constitution. 
People  ex  rel.  Metropolitan  Street  R.  Co.  v.  State  Board  of  Tax  Com- 
missioners (N.  Y.  1903)  N.  Y.  Law  Jour.,  May  11,  1903. 

The  court  in  reversing  the  Appellate  Division  holds  that  the  function 
of  assessing  the  special  franchise  is  not  exclusively  local  in  character  on 
the  ground  that  the  franchise  itself  is  not  essentially  local  but  may  ex- 
tend beyond  the  accustomed  jurisdiction  of  the  local  assessors.  The  court 
regards  the  tangible  property  as  an  inseparable  part  of  the  special  fran- 
chise which  must  be  assessed  with  it.  See  3  Columbia  Law  Review,  267, 
287, 

Torts — Interference  with  Business  Relations — Right  to  Injunction. 
Defendants,  officers  of  a  labor  union,  threatened  a  strike  unless  certain 
persons  would  break  contracts  with  plaintiff,  because  the  latter  had  re- 
fused to  recognize  defendants'  union.  Held,  plaintiff  was  entitled  to 
an  injunction  restraining  defendants  from  interfering  with  his  business. 
Beattie  v.  Callahan  (1903)  81  N.  Y.  Supp.  413. 

The  fact  that  the  defendants  procured  an  actual  breach  of  contract  be- 
tween plaintiff  and  a  third  party,  would  seem  to  bring  this  case  within  the 
principle  of  Lumley  v.  c7y<?(i853)  2  E.  &  B.  2i6cf.  Rice  v.  Man  ley  (1876)  66 
N.  Y.  385;  but  see  Ashley  v.  Dixon  (1872)  48  N.  Y.  430.  The  court,  how- 
ever, rests  its  decision  upon  the  general  right  of  plaintiff  to  pursue  his 
business  unmolested.  National  Protective  Association  v.  Cumming 
(1902)  170  N.  Y.  315,  is  distinguished  from  the  present  case  and  reliance 
is  placed  upon  Curran  v.  Galen  (1897)  152  N.  Y.  33.  [See  comment  on 
these  cases  in  2  Columbia  Law  Review  400  and  554.]  The  effect  of  the 
decision  is  that  a  desire  on  the  part  of  the  representatives  of  a  labor 
union  to  enforce  recognition  of  their  organization  by  an  employer  of  labor, 
is  not  such  a  legitimate  "  trade  motive,"  as  to  justify  interference  with 
his  business  relations. 

Torts — Negligence — Disclosure  of  Telegraph  Calls.  Defendant's 
operator  disclosed  to  a  stranger  the  "call"  for  a  certain  town.  Sub- 
sequently the  stranger  tapped  the  wires,  and,  using  the  information  thus 
obtained,  sent  a  forged  telegram  to  the  plaintiff  bank,  which  without 
negligence  on  its  part,  was  induced  to  pay  a  forged  draft.  Held,  the 
operator's  act  constituted  negligence  in  the  defendant,  the  negligence 
was  the  proximate  cause  of  the  bank's  loss,  and  the  defendant  was 
liable.  Western  Union  Telegraph  Co.  v.  Uvalde  Nat.  Bank  (Tex. 
1903)  72  S.  W.  232. 

There  is  little  authority  exactly  in  point,  but  the  decision  seems 
correct.  Telegraph  companies  are,  in  their  duty  toward  the  public, 
somewhat  analogous  to  common  carriers.  Inviting  the  confidence  of  the 
public  in  the  transaction  of  important  business,  they  incur  a  correspond- 
ing obligation  to  keep  their  communications  private.  Having  failed  in 
this  duty,  the  company  should  be  liable  for  the  consequences.  Bank  of 
Cat.  v.  W.  U  Tel.  Co.  (1877)  52  Cal.  280.  In  Pacific  Postal  Tel.  Co. 
v.  Bank  of  Palo  Alto  (1901)  109  Fed.  369,  and  Magowirkv.  W.  U.  Tel. 
Co.  (1901)  79  Miss.  632,  the  companies  were  held  liable  for  the  fraud  and 
collusion  of  their  own  agents,  and  in  Elwood  v.  Tel.  Co.  (1871)  45  N.  Y. 
549  the  company  was  held  liable  for  the  negligence  of  its  operator  in 
sending  a  forged  telegram  when  the  circumstances  of  the  sending  should 
have  raised  his  suspicions. 

Trusts — Indemnity —Liability  of  Club  Member.  The  administrator  of 
a  trustee  for  the  New  South  Wales  Club  sued  the  defendant,  a  member 
of  the  club,  for  indemnity  from  a  liability  sustained  by  reason  of  the 
trustee's  ownership  of  the  club  premises.  Held,  the  club  member  was 
not  liable  to  indemnify  the  trustee  in  the  absence  of  a  rule  of  the  club 
imposing  such  liability.  Wise  v.  Perpetual  Trustee  Co.  (1903)  72  L.  J. 
P.  C.  31.     See  Notes,  p.  407. 
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The  American  Republic  and  its  Government. — By  James  Al- 
bert Woodburn.  New  York  and  London:  G.  P.  Putnam's  Sons. 
1903.     pp.  v,  410. 

In  a  well-worked  field  it  is  difficult  to  present  the  subject  of  Civics 
in  a  new  light,  yet  Professor  Woodburn  has  marked  out  a  somewhat 
new  field  and  has  produced  an  excellent  treatise.  Bryce's  American 
Commonwealth  is  confessedly  the  model  after  which  he  has  con- 
structed a  work  of  much  smaller  dimensions.  The  aim  of  the  work 
is  best  expressed  by  the  author's  own  words:  "With  a  view  to  this 
larger  study  of  American  politics,  and  as  leading  up  to  it,  it  seems  to 
me  necessary  to  recognize  that  between  the  field  for  the  elementary 
text  books  in  Civics  and  that  of  the  advances  in  the  universities  that 
call  for  special  and  extensive  study  in  works  like  that  of  Mr.  Bryce, 
there  is  an  intermediate  field.  My  effort  has  been  to  fill  this  gap,  to 
provide  an  intermediate  book  for  advanced  courses  in  high  schools  or 
for  elementary  courses  in  colleges.  It  is  believed  that  in  this  field  of 
Civics  there  are  two  classes  of  students  well  prepared  for  more  ad- 
vanced work  than  is  ordinarily  pursued  in  high  school,  whose  interest 
will  be  more  easily  and  effectively  aroused  and  sustained  by  a  some- 
what elaborate  discussion  of  the  more  important  subjects  in  the  study 
of  the  American  Government  and  its  principles.  For  this  purpose  it 
seems  better  to  present  more  extensive  treatment  of  fewer  subjects 
than  to  reconsider  the  great  variety  of  miscellaneous  topics  usually 
contained  in  the  books  on  elementary  Civics." 

Thus  only  a  small  number  of  subjects  are  taken  up  and  these  are 
treated  with  considerable  fullness.  Under  the  caption  of  the  Prin- 
ciples of  the  Fathers  are  set  forth  the  principles  of  our  government 
as  conceived  by  those  who  founded  it,  as  set  forth  in  their  writings. 
The  nature  of  the  federal  nation  is  treated  with  considerable  fullness. 
The  following  four  chapters  deal  with  the  president,  the  senate,  the 
house  of  representatives,  and  the  judiciary.  One  chapter  is  given  to 
the  state.  Any  consideration  of  local  government  is  omitted.  In 
spite  of  the  author's  declared  intention  to  deal  with  the  subject  inten- 
sively instead  of  extensively,  it  seems  a  matter  of  regret  that  he  did 
not  find  space  for  a  chapter  discussing  the  principles  of  local  gov- 
ernment. In  most  treatises  on  Civics  either  too  much  or  too  little 
space  is  devoted  to  this  subject.  We  suffer  from  authors  who  give  us 
too  much  history  on  the  one  hand  and  from  the  compilers  of  hand- 
books on  the  other.  It  is  doubtful  if  the  happy  medium  has  been 
struck  yet.  The  last  subject  treated  is  that  of  territorial  government 
which  is  timely  as  it  deals  with  our  relations  to  our  new  possessions. 
A  rather  inexcusable  slip  is  found  in  the  fact  that  the  book  was 
allowed  to  go  to  pre«s  with  the  thrice-repeated  assumption  that  the 
Danish  West  Indies  had  already  been  ceded  to  the  United  States.  It 
is  hardly  safe  to  anticipate  history,  although  history  may  soon  verify 
the  author. 
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The  book  is  a  valuable  and  scholarly  one,  yet  it  is  doubtful 
whether  it  is  not  too  difficult  for  even  the  most  advanced  classes  in 
the  high  school.  The  ability  to  make  a  scholarly  treatise  clear  to 
immature  minds  is  an  art  in  itself. 

A  Treatise  on  the  Power  of  Taxation,  State  and  Federal,  in 
the  United  States. — By  Frederick  N.  Judson.  St.  Louis:  The  F. 
H.  Thomas  Law  Book  Co.     1903.     pp.  xxiii,  908. 

The  many  important  tax  cases  which  have  been  decided  by  the 
courts,  and  especially  by  the  Supreme  Court  of  the  United  States, 
within  the  past  few  years,  have  rendered  the  standard  works  on  the 
law  of  taxation  so  antiquated  as  to  be  almost  useless  on  many  ques- 
tions. Mr.  Judson's  work  was  therefore  needed,  and,  fortunately, 
it  compares  favorably  with  its  predecessors.  The  limitations  upon 
the  taxing  power  dealt  with  in  the  text  are  only  those  of  the  National 
Constitution  and  those  resulting  from  the  dual  form  of  government; 
but  the  text  is  supplemented  by  an  appendix  which  includes  a  con- 
venient compilation  of  the  more  important  provisions  of  the  State 
constitutions  bearing  upon  taxation.  These  restrictions  upon  the 
taxing  power  of  the  State  legislatures  might  well  have  been  made  the 
subject  of  more  extended  comment;  but  Mr.  Judson  has  left  the 
development  of  this  part  of  the  subject  to  other  writers.  It  maybe 
of  some  interest  to  note  that  the  author  of  this  work  is  also  the 
author  of  an  authoritative  "Treatise  upon  the  Law  and  Practice  of 
Taxation  in  Missouri,"  and  that  he  is  prominent  as  a  tax  reformer, 
as  well  as  in  his  profession,  being  a  member  of  the  Civic  Federation 
Taxation  Committee,  of  which  Professor  Seligman  is  chairman. 

A  Treatise  on  Commercial  Paper  and  the  Negotiable  Instru- 
ments Law. — By  James  W.  Eaton  and  Frank  B.  Gilbert.  Albany: 
Matthew  Bender.      1903.     pp.  xciii,   767. 

For  the  practising  lawyer,  this  is  the  most  desirable  one-volume 
treatise  on  Commercial  Paper,  which  has  come  under  our  notice. 
The  law-student  will  also  find  it  well  adapted  to  his  needs.  While 
the  text  is  based  upon  the  Negotiable  Instruments  Statute,  the  doc- 
trines, which  have  been  modified  by  this  legislation,  are  carefully 
stated  either  in  the  text  or  the  notes.  Undoubtedly,  the  book  is 
especially  suited  to  the  requirements  of  the  profession  in  the  twenty 
and  more  jurisdictions  where  the  Negotiable  Instruments  Law  prevails, 
but  it  is  a  safe  work  in  any  jurisdiction. 

The  notes  are  especially  valuable.  They  are  not  made  up  of 
masses  of  cited  cases,  although  their  array  of  this  sort  of  authority  is 
formidable.  They  are  replete  with  pertinent  quotations  from  other 
treatises,  with  the  forms  of  equivocal  or  unusual  instruments  which 
have  been  construed  by  the  courts,  and  with  well-selected  extracts 
from  leading  cases.  They  give  unmistakable  evidence  of  wide  read- 
ing, of  careful  thinking  and  of  sound  judgment  on  the  part  of  the 
authors. 

The  Health  Officers'  Manual. —  By  L.  L.  Bayer.  Albany: 
Matthew  Bender.      1902.     pp.  xii,  289. 

The  Health  Officers'  Manual  is  little  but  a  reprint  of  the  Public 
Health  Law  of  the  State  of  New  York,  in  some  cases  amended  up  to 
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date  and  in  rarer  cases  accompanied  by  notes  containing  the  decisions 
of  the  courts  made  in  its  interpretation.  It  is  in  no  way  a  scientific 
presentation  of  the  subject.  It  does  not  pretend  to  be  one,  but  its 
purpose  as  stated  in  the  preface  ''is  to  meet  a  demand,  throughout 
this  State,  for  a  reliable  guide  to  boards  of  health  and  health  officers 
in  their  work  of  protecting  the  life  and  health  of  the  people." 

In  addition,  however,  to  a  reprint  of  the  Public  Health  Law 
(Chapter  I)  and  miscellaneous  statutes  largely  amendatory  thereof, 
(Chapter  II)  the  book  does-  contain  a  short  treatise  on  the  powers 
and  duties  of  local  boards  of  health  (Chapter  III)  and  a  draft  of 
local  sanitary  ordinances  proposed  for  adoption  by  such  local  boards 
(Chapter  IV).  In  an  appendix  are  contained  forms  of  the  various 
papers,  reports  and  orders  made  use  of  by  health  officers. 

Chapter  III.  on  the  powers  and  the  duties  of  local  boards  is 
naturally  the  only  readable  portion  of  the  book.  This  seems  to  be 
reasonably  well  done,  although  it  cannot  by  any  means  be  regarded 
as  an  exhaustive  treatise.  The  book,  while  of  little  value  to  the  gen- 
eral student,  seems  however  to  be  a  useful  one  and  ought  to  accom- 
plish the  purpose  had  in  mind  by  its  author  when  he  compiled  it. 

Cases  on  International  Law,  selected  from  Decisions  of 
English  and  American  Courts. — Edited,  with  syllabus  and  annota- 
tions, by  James  Brown  Scott,  Dean  of  the  College  of  Law,  University 
of  Illinois.      Boston  :  The  Boston  Book  Co.      1902.     pp.  lxvii,  961. 

It  is  stated  by  the  editor  that  this  volume  was  originally  intended 
to  be  a  revision  of  the  late  Dr.  Snow's  Cases  and  Opinions  on  Inter- 
national Law,  but  that,  as  the  work  progressed,  the  changes  made 
were  so  many  and  so  radical  that  it  seemed  advisable  to  the  publisher 
to  issue  it  as  an  independent  work.  He  remarks,  however,  that  the 
arrangement  closely  follows  Dr.  Snow's,  and  is  identical  with  it  in 
most  respects.  By  the  "arrangement,"  he  means  the  general  plan  of 
the  work,  which  embraces  a  syllabus,  with  topical  citations  of 
authority,  and  following  this  the  cases.  The  citations  in  the  syllabus, 
so  far  as  they  relate  to  treatises,  generally  refer  to  the  most  recent 
works,  in  place  of  the  earlier  writers  mentioned  by  Snow.  But  it  is 
in  the  body  of  the  volume  that  the  departure  from  the  lines  laid  down 
by  Snow  is  most  noticeable.  It  will  have  been  observed  that  Dr. 
Scott  has  dropped  from  his  title  the  word  "opinions  ;"  he  has  like- 
wise dropped  the  opinions  from  his  collection,  if  we  use  the  term  to 
denote  extracts  from  the  works  of  publicists,  as  distinguished  from 
what  judges  have  said  in  decided  cases.  Snow  included  in  his 
volume  many  extracts  from  the  works  of  publicists.  Dr.  Scott  resorts 
only  to  judicial  cases,  and  by  so  doing  furnishes  a  demonstration  of 
the  extent  to  which  international  law  is  recognized  and  enforced  by 
the  courts. 

In  the  present  volume  some  of  Snow's  notes  are  preserved  intact, 
while  others  are  amplified  ;  and  in  some  instances  new  notes  are  given. 
In  some  of  the  amplified  notes,  it  might  have  been  well  if  the  editor, 
instead  of  expanding  them,  had  re-examined  the  views  expressed  in 
them.  Take,  for  example,  the  note  on  Cutting's  case  (Snow,  174; 
Scott,  300);  the  entire  discussion  is  based  on  a  misconception.  The 
United  States  expressly  admitted,  instead  of  denying,  that  a  person 
who  circulated  a  libel  in  Mexico  would  be  answerable  for  the  effects 
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in  that  country,  even  though  the  libel  was  printed  and  first  published 
in  Texas.  The  protest  of  the  United  States  was  levelled  against  the 
original  charge  against  Cutting,  under  article  186  of  the  Mexican 
Penal  Code,  which  assumes  to  punish  offences  committed  outside  of 
Mexico,  whether  by  Mexicans  or  by  persons  of  other  nationality,  to 
the  prejudice  of  Mexicans.  The  position  of  the  United  States,  in 
opposing  that  claim,  is  not  affected  by  the  invocation  of  the  "per- 
sonal "  theory  of  criminal  jurisdiction,  based  on  the  allegiance  of  the 
defendant.  Had  Cutting  been  a  Mexican,  instead  of  an  American, 
that  theory  would  have  afforded  a  perfect  answer  to  the  American 
demand  ;  but,  in  that  case,  there  would  have  been  no  demand,  for 
the  United  States  would  not  have  intervened. 

Cases  on  Criminal  Law. — By  Jerome  C.  Knowlton  and  John  D. 
Dwyer.     Chicago:  Callaghan  &  Co.    1902.     pp.  ix,   397. 

The  authors  of  this  work  have  undoubtedly  been  guided  by  the 
maxim  announced  in  their  preface  that  "No  iron  clad  method  of 
legal  education  can  bring  any  good  to  anybody."  They  have  cer- 
tainly been  untrammelled  in  the  preparation  of  this  collection  of 
cases  by  any  of  the  accepted  rules  of  sound  scholarship  and  in  the 
selection  and  arrangement  of  cases  no  particular  method  is  discern- 
able.  The  collection  is  confessedly  made  up  of  illustrative  cases  or 
in  many  instances  of  excerpts  from  opinions  selected  and  arranged 
without  reference  to  the  historical  development  of  the  subject.  There 
are  no  English  cases  and  seldom  more  than  one  case  on  any  one 
topic.  Thus  there  is  never  conflict — real  or  apparent — between 
cases  and  the  student  is  spared  the  intellectual  effort  of  doing  any 
independent  thinking  unless  perchance  he  should  be  moved  to 
inquire  why  the  case  on  jurisdiction  of  the  United  States  Courts  over 
Crime  (United  States  v.  Hudson  7Cranch  32)  was  placed  by  the  authors 
in  the  chapter  on  Definition  of  Crime,  or  why  that  same  chapter, 
although  it  contains  cases  on  Consent  of  Person  Injured,  "Entrap- 
ment into  Crime,"  Repentance  and  Withdrawal  from  the  Act  and 
other  related  topics  is  silent  on  the  subject  of  Justification  and  Self- 
defence  (as  indeed  is  every  other  chapter,  treating  justification  as  an 
independent  topic).  It  may  be  added  that  the  same  chapter  contains 
no  cases  on  the  subject  of  the  criminal  act,  or  criminal  intent.  What 
the  student's  definition  of  crime  would  be  after  reading  this  chapter 
forms  an  interesting  subject  for  speculation. 

The  authors'  subdivision  of  the  chapter  on  Parties  to  Crime  into 
(1)  Principals,  (2)  Accessories,  (3)  Corporations  is  evidence  of  the 
confusion  of  thought  which  is  apparent  throughout  the  work. 
Numerous  other  examples  of  departure  from  "iron-clad  methods" 
might  be  given  were  the  result  to  be  attained  worth  the  effort.  It  is 
not.  It  is  to  be  regretted  that  any  book  of  such  indifferent  quality 
should  ever  come  to  the  hands  of  students  preparing  to  enter  a 
learned  profession,  especially  when  it  is  remembered  that  there  have 
already  been  published  several  collections  of  cases  on  this  subject  of 
a  high  order  of  merit 

The  Law  and  Practice  in  Bankruptcy. — By  William  M.  Collier. 
Fourth  Edition,  by  William  H.  Hotchkiss.  Albany:  Matthew 
Bender.     1903.     pp.  xlii,  984. 
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A  scholarly  treatise  on  Bankruptcy  under  the  Act  of  1898  has  not 
yet  appeared.  The  preface  to  this  edition  of  Collier  stites  that 
disputed  points  are  not  elaborately  discussed,  the  work  being 
intended  for  the  practitioner  rather  than  the  student  or  expert. 

It  is  to  be  regretted  that  a  somewhat  clearer  and  fuller  treatment 
of  certain  topics  could  not  have  been  given,  even  the  practiti  iner 
having  at  times  the  need  of  rational  bases  of  distinction.  Thus  as  to 
title  of  bankrupt's  property  between  petiti  >n  and  adjudication  it  is 
said  that  "  fraud  being  absent,  it  may  be  transferred  ;  but  being 
liable  to  be  divested,  no  permanent  lien  can  attach  to  it."  (p.  508). 
Why  allow  the  bankrupt  to  sell  but  not  to  borrow  giving  security? 
The  statement  that  "Vested  remainders,  even  if  contingent  pass  " 
(p.  511)  might  be  amplified  without  loss  of  clearness.  In  the 
discussion  of  provability  of  contingent  liabilities  (p.  451),  by  careless 
proofreading  indexed  as  appearing  at  (p.  421),  no  cases  subsequent 
to  the  enactment  of  the  Act  of  1898  are  cited;  no  mention  being 
made  of  Dunbar  v.  Dunbar  180  Mass.  170,  nor  of  any  of  the  similar 
Massachusetts  cases,  nor  of  the  important  case  of  Moch  v.  Market 
Street  National  Bank  107  Fed.  897,  which  holds  that  the  liability  of  a 
bankrupt  indorser  not  absolute  at  time  of  petition,  is  provable;  and  yet 
this  last  case  is  twice  cited  sub  nomine  In  re  Gerson  6  Am.  B.  R.  11 
(pp.  406,  447)  for  the  proposition  that  an  indorser  can  prove  against 
a  bankrupt  principal,  a  point  on  which  it  bears  only  indirectly. 

The  numerous  cross  references  to  provisions  of  English  and 
earlier  United  States  acts  are  a  great  convenience.  The  text  proper 
comprises  little  more  than  one  half  of  the  book,  the  balance  being 
given  to  Statutes,  General  Orders,  Rules,  Forms  and  Indices  of 
immense  value  to  the  practitioner,  rendering  the  book  a  sufficient  and 
ready  guide. 

Casks  on  Equity  Pleading  and  Practice. — By  Bradley  M.  Thomp- 
son.    Chicago:  Callaghan  and  Company.      1903.     pp.  ix,  331. 

Aside  from  other  considerations  which  tend  to  produce  the  same 
result,  the  amount  of  time  allotted  to  courses  in  pleading  and  prac- 
tice in  most  law  schools  is  so  limited  that  case  books  in  these  courses 
must  necessarily  be  prepared  upon  a  different  plan  from  that  which 
is  usually  adopted  in  substantive  law  courses  ;  and  this  truth  has  evi- 
dently been  recognized  by  Professor  Thompson  in  the  preparation  of 
the  work  under  review. 

An  examination  of  the  book  shows  that  in  a  volume  of  little  more 
than  three  hundred  pages,  he  has  presented  a  compilation  of  cases, 
showing,  in  an  orderly  arrangement,  the  essential  features  of  a  suit  in 
equity  from  its  commencement  to  its  termination  in  a  decree,  and 
also  of  a  Bill  of  Review,  and  of  some  important  matters  of  practice 
arising  during  the  progress  of  the  suit. 

Naturally  in  a  volume  of  this  size,  there  are  few  cases  on  any 
single  topic,  and  fine  distinctions  are  not  made  prominent,  but  the 
cases  have  been  well  chosen  for  the  purpose  which  the  compiler  evi- 
dently had  in  mind,  and  it  is  believed  that  the  work  will  be  found  of 
value  for  teachers  of  the  subject  who  prefer  not  to  use  the  text  book 
or  lecture  method,  but  who  cannot  use  such  a  book  as  Langdell's 
Cases  on  Equity  Pleading  on  account  of  the  time  limit  of  the  course. 
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Reviews  to  Follow  : 

A  Brief  for  the  Trial  of  Criminal  Cases.  Austin  Abbott. 
Rochester:     Co-operative  Publishing  Co.     1902.     pp.  xx,  814. 

A  Commentary  on  the  Law  of  Mines  and  Mining  Rights. 
Two  vols.  Wilson  J.  Snyder.  Chicago:  T.  H.  Flood  &  Co.  1902. 
pp.  ci,  1464. 

The  Law  of  Real  Property  and  Other  Interests  in  Land. 
Two  vols.  Herbert  Thorndyke  Tiffany.  St.  Paul :  Keefe- Davidson  Co. 
1903.     pp.  xxxiii,  1 589. 

John  Marshall:  Life,  Character  and  Judicial  Services. 
Edited  by  John  F.  Dillon.  Three  vols.  Chicago :  Callaghan  &  Co. 
1903.    pp.  lviii,  161 5. 

Medical  Jurisprudence,  Insanity  and  Toxicology.  Henry  C. 
Chapman,  M.  D.     Philadelphia:    W.  B.  Saunders  &  Co.     1903,    pp.  329. 

Text-book  of  Legal  Medicine  and  Toxicology.  Two  vols. 
Drs.  Frederick  Peterson  and  Walter  S.  Haines.  Philadelphia :  W.  B. 
Saunders  &  Co.     1903.     pp.1500. 
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NEW  TRIALS  FOR  ERRONEOUS  RULINGS 
UPON  EVIDENCE;  A  PRACTICAL  PROB- 
LEM FOR  AMERICAN  JUSTICE. 

An  erroneous  ruling  having  been  made  and  excepted  to, 
and  the  excepting  party  having  received  an  adverse  verdict 
on  the  law  and  the  evidence,  the  great  question  on  appeal 
then  becomes,  Shall  a  new  trial  be  granted  because  of  the  erro- 
neous admission  or  exclusion  of  the  particular  piece  of  evidence  ? 
It  is  a  great  question,  because,  although  it  does  not  directly 
involve  the  tenor  of  the  rules  of  evidence,  yet  the  whole 
status  of  the  law  of  evidence,  as  well  as  the  efficiency  of  our 
methods  of  doing  justice,  is  dependent  upon  the  answer. 
Whether  that  law  of  evidence  shall  be  a  mere  means  to  an 
end— the  end  being  a  just  settlement  of  particular  contro- 
versies—,  or  whether  it  shall  be  an  end  in  itself— an  end  so 
independent  of  justice,  and  so  superior  thereto,  that  it  must 
be  attained  even  at  the  cost  of  justice — ,  this  depends 
practically  upon  whether  it  can  be  conceded  that  an 
erroneous  ruling  of  evidence  is  ipso  facto  a  ground  for  a 
new  trial. 

1.  The  orthodox  English  Rule,  and  the  Exchequer  Rule. 
The  original  and  orthodox  English  rule  was  plain.  An  er- 
roneous admission  or  rejection  of  a  piece  of  evidence  was 
not  a  sufficient  ground  for  setting  aside  the  verdict  and 
ordering   a  new  trial,  unless  upon  all  the  evidence  it  ap- 
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peared  to  the  judges  that  the  truth  had  thereby  not  been 
reached : 

1807,  R.  v.  Ball,  R.  &  R.,  133:  "Whether  the  Judges  on  a  case 
reserved  would  hold  a  conviction  wrong  on  the  ground  that  some  evidence 
had  been  improperly  received,  when  other  evidence  had  been  properly  ad- 
mitted that  was  of  itself  sufficient  to  support  the  conviction,  the  Judges 
seemed  to  think  must  depend  on  the  nature  of  the  case  and  the  weight  of  the 
evidence.  If  the  case  were  clearly  made  out  by  proper  evidence,  in  such 
a  way  as  to  have  no  doubt  of  the  guilt  of  the  prisoner  in  the  mind  of  any 
reasonable  man,  they  thought  that  as  there  could  not  be  a  new  trial  in 
felony,  such  a  conviction  ought  not  to  be  set  aside  because  some  other 
evidence  had  been  given  which  ought  not  to  have  been  received.  But  if 
the  case  without  such  improper  evidence  were  not  clearly  made  out,  and 
the  improper  evidence  might  be  supposed  to  have  had  an  effect  on  the 
minds  of  the  jury,  it  would  be  otherwise." 

Such  was  the  rule  in  the  King's  Bench,  in  criminal1  as 
well  as  in  civil  cases.2  Such  was  the  rule  in  the  Common 
Pleas,3  plainly  stated  in  Doe  v.  Tyler.  Such  was  equally  the 
practice  in  Chancery,4  when  issues  had  been  sent  to  a  jury 
in  a  common-law  court.  All  this  lasted  down  to  the  decade 
of  1830. 

In  that  decade  the  Court  of  Exchequer  in  Crease  v.  Bur- 

1i78i,  Tinkler's  Case,  R.  &  R.  133,  note  (all  the  Judges  thought  the  evidence  of  a  . 
witness  of  the  name  of  Parsons  ought  not  in  strictness  to  have  been  received  ;  but  as 
the  evidence  was  ample  without  it,  "the  Judges  did  not  think  themselves  boundtostop 
the  course  of  justice");  1807,  R.  v.  Ball,  R.  &  R.  133  (quoted  supra);  1809,  Lord  El- 
lenborough,  C.  J.,  in  R.  v.  Teal,  11  Ea*t  311  :  ('•  If  the  evidence  [as  to  character] 
had  been  admitted,  it  could  have  made  no  difference,  at  least  it  ought  not  to  have 
made  any  difference  in  the  verdict");  1810,  R.  v  Treble.  R.  &  R.  164,  Heath.  J. 
Though  there  could  not  at  this  period  be  a  new  trial  in  cases  "i  felony,  but  only  a  par- 
don of  the  prisoner,  still  the  general  judicial  tendency  of  those  tim«s  to  favor  ihe 
escape  from  the  gallows  was  such  as  to  make  up,  in  the  judicial  mind,  for  this  differ- 
ence between  the  modern  law  and  the  earlier  law  as  affecting  the  balance  of  risks. 

2i8i9,  Abbott,  C.  J.,  in  Tyrwhitt  v.  Wynne,  2B.  &Ald.  554,  559  (the  mere  errone- 
ous ruling  of  rejection  "  will  not  be  sufficient,  for  it  must  be  further  shown  and  sub- 
stantiated that,  it  they  had  been  received,  they  would  have  led  to  a  probable  conclusion 
in  favor  of  the  offering  pirty.)  In  Edwards  v.  Evans,  3  East  451,  455  (1803)  oc- 
curs a  premonitory  instance  of  the  later  rule. 

3i8o7,  Mansfield,  C.  J.,  in  Horford  v.  Wilson,  1  Taunt.  12,  14  ("  Neither  will  the 
Court  set  aside  a  verdict  on  account  of  the  admission  of  evidence  which  ought  not  to 
have  been  received,  provided  there  be  sufficient  without  it  to  authorize  the  finding  of 
the  jury");  1830,  Doe  v.  Tyler,  6  Bing.  561  (rule  explicitly  approved);  so  too,  in 
the  Federal  Supreme  Court,  for  new  trials  as  distinguished  from  writs  of  error  :  1828, 
Story,  J.,  in  M'Lanahan  v.  Ins.  Co.,  1  Pet.  170,  183  ("  In  such  cases,  the  whole  evi- 
dence is  examined  with  minute  care,  and  the  inferences  which  a  jury  n  ight  properly 
draw  from  it  are  adopted  by  the  Court  itself ;  if  therefore  upon  the  whole  case 
justice  has  been  done  between  the  parties,  and  the  verdict  is  substantially  right,  no 
new  trial  will  be  granted,  although  there  may  have  been  some  mistakes  committed  at 
the  trial  "). 

*  1805,  L.  C.  Eldon,  in  Pemberton  v.  Pemberton,  n  Ves.  50,  52  ("If  upon  the 
whole  [record]  he  is  satisfied  that  justice  has  been  done  though  he  may  think  that 
some  evidence  was  improperly  rejected  at  law,  he  is  at  liberty  to  refuse  a  new  trial  "); 
1816,  Bullen  v.  Michel,  4  Dow  297,  319,  330;  1826.  Barker  v.  Ray,  2  Russ.  76; 
1838,  L.  C.  Cottenham,  in  Lorton  v,  Kingston,  5  CI.  &  F.  269,  340  ("The  true  con- 
sideration always  is  whether  upon  the  whole  there  appears  to  be  such  a  case  as  enables 
the  judge  inequity  satisfactorily  to  administer  the  equities  between  the  pai  ties  with- 
out the  assistance  of  another  trial.") 
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rett,1  announced  a  rule  which  in  spirit  and  in  later  inter- 
pretation signified  that  an  error  of  ruling  created  per  se  for 
the  excepting  and  defeated  party  a  right  to  a  new  trial. 
The  new  Exchequer  rule  was  speedily  accepted  in  the 
other  courts;2  and  for  something  more  than  a  generation 
it  remained  the  law  of  England,  until  it  was  reformed  away, 
for  civil  causes,  in  1875.3 

The  Exchequer  rule  duly  obtained  recognition  in  the 
United  States  in  a  majority  of  jurisdictions.  In  its  most 
extreme  form,  and  in  language  exhibiting  in  the  most 
radical  manner  the  theory  that  the  rules  of  evidence  form 
an  end  in  themselves,  the  new  doctrine — which  had  indeed 
given  sporadic  signs  of  independent  growth — was  now 
rapidly  promulgated.4  During  the  last  generation,  the 
Exchequer  heresy  has  clearly  gained  the  ascendance. 

1  1835,  Crease  v.  Barrett,  i  C.  M.  &  R.  919,  932  (intimating  that  the  only  cases 
where  the  error  would  be  ineffective  were  where  the  same  fact  was  otherwise  proved  or 
not  disputed  and  where  a  verdict  in  favor  of  the  defeated  party  "would  have  teen 
clearly  and  manifestly  against  the  weight  of  evidence  and  certainly  set  aside  upon 
application  to  the  Court  as  an  improper  verdict");  1846,  Hughes  v  Hughes,  15  M.  & 
W.  701  (Alderson,  B.,  declared  the  rule  to  be  that  "the  Court  will  not  grant  a  new 
trial  if  with  the  evidence  rejected  a  verdict  given  for  the  parly  offering  it  would  be 
clearly  against  the  weight  <>f  evidence,  or  if  without  the  evidence  received  there  be 
eDough  to  warrant  the  verdict  ";  confusing  two  different  tests,  and  citing  Doe  v.  Tyler 
and  Crease  v.  Barrett  without  discrimination);  1847,  Doe  v.  Lanufie!d.  16  id.  497.  515 
(approving  Crease  v.  Barrett,  Parke,  B.,  applies  the  exception  there  stated,  and  here 
refuses  a  new  trial  since  "  no  evidence  was  improperly  rejected  tut  such  as  was  imma- 
terial and  if  admitted  would  not  have  prevented  a  nonsuit. ") 

1  1835,  Rutzen  v.  Farr,  4  A.  &  E.  53  (the  Exchequer  rule  in  Crease  v.  Barrett  fol- 
lowed, and  the  Common  Pleas  rule  in  Doe  v.  Tyler  rejtcted)  ;  1837,  Wright  v.  Tdtham, 
7  A.  &  E.  313,  330  (Denman,  C.  J.  "As  this  Court  has  so  lately,  on  full  c<  nsidera- 
tion,  and  in  conformity  with  a  decision  of  the  Court  of  Exchequer,  renounced  the 
discretion  which  was  in  that  case  [of  Doe  v.  Tyler|  exercised,  we  need  not  rep»  at  our 
reasons  for  holding  that  *  *  *  the  losing  party  has  a  right  10  a  new  trial"); 
1887,  Coleridge,  C  J.,  in  R.  v.  Gibson,  L.  R.  18  Q.  B.  D.  537,  540  ("  Until  the  pass- 
ing of  the  Judicature  Acts,  the  rule  was  that  if  any  bit  of  evidence  not  legally  admiss- 
ible, which  might  have  affected  the  verdict,  had  gone  to  the  jury,  the  party  against 
whom  it  was  given  was  entitled  to  a  new  tri  .1.") 

3  1875,  Judicature  Act,  1883,  Rules  of  the  Supreme  Court,  Order  39,  rule  6  ("  A 
new  trial  shall  not  be  granted  on  the  ground  ot  misdirection  or  of  the  improper 
admission  or  rejection  of  evidence  *  *  *  unless  in  the  opinion  of  the  Court  to 
which  the  application  is  made  some  substantial  wrong  or  miscarriage  has  been  thereby 
occasioned  on  the  trial");  1893,  Pearce  v.  Lansdowne,  69  L.  T.  Rep.  316.  The 
reform  had  originally  b^en  introduced  by  Mr.  (later  Sir)  James  F.  Stephen:  1872, 
Indian  Evidence  Act  (Stephen's  ed.),  §  167  ("  The  improper  admission  or  rejection  of 
evidence  shall  not  be  ground  t  f  itsell  for  a  new  trial  or  reversal  of  any  decision  in  any 
case,  if  it  shall  appear  to  the  Couit  before  which  such  objection  is  laised  that,  inde- 
pendently of  thr  evidence  objected  to  and  admitted,  there  was  sufficient  evidence  to 
justify  the  decision,  or  that,  if  the  rejected  evidence  had  been  received,  it  ought  not  to 
have  varied  the  decision.") 

*  1895.  Miller,  J.,  in  State  v.  Callahan.  47  La.  An.  497:  ("The  admission  of 
illegal  evidence  in  a  civil  case  is  comparatively  unimportant.  *  *  *  But  in  a 
criminal  case  *  *  *  it  is  for  the  jury  to  convict,  aod  it  is  presumed  to  act  on 
all  the  evidence  submitted.  *  *  *  It  is  the  right  of  the  accused  to  be  tried  on 
legal  evidence  alone.  *  *  *  The  conviction  must  be  by  legal  evidence  only''); 
1808,  Sewall,  J.,  in  Bartlet  v.  Delprat,  4  Mass.  708:  ("And  upon  the  whole,  although 
the  other  facts  appearing  in  this  case  leave  very  little  doubt  of  the  justice  ol  the  verdict, 
yet  as  the  competency  of  the  evidence  excepted  to  is  not  supported  by  any  of  the 
authorities  we  have  examined,  we  think  the  verdict  must  be  set  aside");   1894,  Com.  v. 
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There  are,  to  be  sure,  Courts  that  still  cling  to  the  old- 
fashioned  notion,  resting  on  the  orthodoxy  of  Doe  v.  Tyler, 
and  reiusing  to  bow  the  knee  to  the  Baal-worship  of  the 
rules  of  evidence.1  A  model  example  of  such  an  opinion 
is  the  following : 

1866,  Porter,  J.,  in  People  v.  Fernandez,  35  N.  Y.  49,  59:  "  The  cir- 
cumstances which  were  established  by  evidence,  confessedly  competent, 
were  so  conclusive  as  to  the  guilt  of  the  prisoner  that  no  honest  jury  could 
refuse  to  convict  him  of  the  crime.  To  acquit  him  would  be  to  shield 
guilt  from  justice  and  deny  the  protection  of  law  to  the  innocent.  If, 
therefore,  the  Court  below  was  right  in  holding  that  the  judge  erred  in  ad- 
mitting additional  evidence  tending  to  the  same  conclusion,  we  think  it 
was  clearly  wrong  in  reversing  the  conviction  ;  for,  upon  the  facts  disclosed, 
the  supposed  error  could  work  no  legal  injury  to  the  prisoner.  As  it  was 
shown,  beyond  all  question,  by  undisputed  and  competent  proof,  that  the 
accused  was  one  of  the  murderers,  we  are  under  no  legal  or  moral  obliga- 
tion to  assume  that  the  jury  might  have  rendered  a  false  verdict  of  ac- 
quittal but  for  the  erroneous  admission  of  other  and  needless  evidence. 
In  this  respect,  there  is  no  distinction  between  civil  and  criminal  cases. 
The  reception  of  illegal  evidence  is  presumptively  injurious  to  the  party 
objecting  to  its  admission  ;  but  where  the  presumption  is  repelled,  and  it 
clearly  appears,  on  examination  of  the  whole  record,  beyond  the  possibility 
of  rational  doubt,  that  the  result  would  have  been  the  same,  if  the  objec- 
tionable proof  had  been  rejected,  the  error  furnishes  no  ground  for  re- 
versal." 

2.  Reason  and  Practical  Working  of  the  Exchequer  Rule. 
What  can  be  said  on  behalf  of  the  Exchequer  rule?  The 
theories  advanced  to  support  it  have  been  chiefly  two. 
The  first  is  the  theory  that  a  party  has  a  legal  right  to  the 

White,  162  Mass.  403,  38  N.  E.  707;  1886,  Cobb,  J.,  in  Masters  v.  Marsh,  19  Neb. 
467  (excluding  certain  books  of  account  :  "  While  I  do  not  think  that  the  books  would 
have  proved  any  fact  of  the  least  value  in  the  case  had  they  been  properly  admitted, 
yet  the  party  presenting  them  would  scarcely  be  permitted  to  escape  the  consequence  of 
an  erroneous  ruling  on  that  ground")  ;  1874,  Cole,  J.,  in  Schaser  v.  State,  36  Wis.  434: 
("  It  may  be  shown  by  the  mo>t  irrefragable  proof  that  the  deft,  is  guilty  of  the  offense 
charged  against  him  ;  but  this  dots  not  justify  the  viola  ion  of  well  settled  rules  of 
evidence  in  order  to  secure  his  conviction).''  So,  too,  the  words  of  Mr.  Justice  Story 
have  been  forgotten  in  the  Court  which  he  distinguished  :  1894.  Waldrou  v.  Waldron, 
156  U.  S.,  380,  15  Sup.  383;  1898,  Northern  P.  R.  Co.  v.  Hayes,  C  C.  A.,  87  Fed. 
131  ('•  It  is  elementary  that  the  admission  of  illegal  evidence  over  objection  necessi- 
tates a  reversal"). 

"1885.  State  v.  Beaudet,  53  Conn.  536,  539  (if  evidence  excluded  "could  not 
properly  have  changed  the  result,  then  he  was  Dot  aggrit-ved  by  the  ruling");  1846, 
McCleskey  v.  Leadbetter,  1  Ga.  551,  556  ("  The  Courts  will  not  set  a>ide  a  verdict  on 
account  of  the  admission  of  evidence  which  ought  to  have  been  rejected,  provided 
therr  be  sufficient  without  it  to  auihorize  the  finding");  1896,  Gardner  v  R.  Co., 
135  Mo.  90.  36  S.  W.  214  ('The  judgment  was  manifestly  for  the  right  party;  and 
where  such  is  the  case,  the  judgment  will  not  be  reverstd  because  some  incompetent 
testimony  was  admitted");  1839,  State  v  Ford,  3  Strobh.528  (Earle,  J.,  dissents  as 
to  the  propriety  of  admitting  certain  evidence,  but  agrees  to  dismiss  the  motion  for  a 
new  trial ;  for  "  in  such  a  case  as  this,  where  the  prisoner's  guilt  is  very  manifest  *  *  *, 
I  think  it  would  exhibit  unnecessary  squeamishuess  to  say  he  has  not  been  legally  con- 
victed on  abundant  evidence"). 
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judicial  observance  of  the  rules  of  evidence  per  se.  The 
second  is  the  theory  that  the  judicial  consideration  ol  the 
weight  of  all  the  evidence,  as  a  motive  for  refusing  a  new 
trial,  would  be  a  usurpation  of  the  jury's  function.  The 
whole  doctrine,  no  doubt,  has  its  deepest  roots  in  the  in- 
veterate and  unconscious  professional  instinct,  which  grows 
to  venerate  unduly  the  rules  that  form  its  daily  mental  pa- 
bulum. But  there  must  at  least  be  some  ostensible  rea- 
son ;  and  these  two  have  served  in  that  capacity  : 

1835,  Parke,  B.,  in  Crease  v.  Barrett,  1  C.  M.  &  R.  919,  932:  "The 
rule  is  there  laid  down  [in  the  Common  Pleas]  much  too  generally ;  and  it  is 
obvious  that  if  it  were  acted  upon  to  that  extent,  the  Court  would  in  a  degree 
assume  the  province  of  the  jury ;  and  besides,  its  frequent  application 
would   cause  the   rules   of    evidence    to   be    less    carefully    considered.'" 

1838.  Morton,  J.,  in  Ellis  v.  Short,  21  Pick.  142,  144  ;  "  Some  of  the  ev- 
idence objected  to  was  not  only  clearly  irrelevant,  but  might  have  prej- 
udiced the  jury  against  the  plaintiff.  We  therefore  find  ourselves  constrained 
to  grant  a  new  tiial.  We  regret  that  we  find  it  necessary  to  do  this;  be- 
cause the  action  involves  no  principle  of  law,  is  attended  with  an  expense 
disproportionate  to  its  importance,  has  been  fully  and  elaborately  tried,  and 
been  brought  to  a  result,  which  was  entirely  satisfactory  and  which  there 
is  very  little  reason  to  suppose  will  be  changed  on  another  trial,  by  the  ex- 
clusion of  the  evidence  which  was  improperly  admitted.  The  English  Courts 
and  those  of  some  of  our  sister  Stales  exercise  a  much  broader  discretion  in 
relation  to  the  granting  of  new  trials  than  we  do.  Their  practice 
is  to  refuse  new  trials  for  the  improper  admission  or  rejection 
of  evidence,  whenever,  in  their  opinion,  such  erroneous  admission  or 
rejection  of  evidence,  whether  material  or  immaterial,  ought  not  to  have 
affected  the  verdict,  or  substantial  justice  has  been  done.  This  seems  to 
us  to  trench  upon  the  province  of  the  jury.  How  can  the  Court  know  how 
much  influence  each  particular  piece  of  evidence  had  upon  the  minds  of 
the  jury,  or  that  the  illegal  evidence  was  not  the  weight,  however  small  it 
may  be,  which  turned  the  balance,  and  that  without  it  the  opposite  scale 
would  not  have  preponderated  ?  To  sustain  a  verdict,  under  such  circum- 
stances, may  be  to  make  a  decision  contrary  to  the  convictions  which  the 
legal  evidence  would  have  produced  upon  the  minds  of  the  jury.  *  *  It 
is  the  province  of  the  Court  to  guard  the  decisions  of  the  jury  from  the  in- 
fluence of  foreign  or  irrelevant  matter  and  preconceived  opinions 
and  prejudices;  and  this  imposes  upon  it  the  duty,  on  proper  occasions,  of 
giving  to  the  jury  an  opportunity  to  revise  its  decisions  ;  but  never  author- 
izes it  to  weigh  the  evidence  or  to  determine  how  they  should  ultimately 
decide  upon  matters  of  fact." 

1875,  Devine,  J.,  in  Pigg  v.  State,  43  Tex.  112:  "The  refusal  of  the 
Court  to  permit  the  witness  to  answer  the  question  [an  opinion  as  to 
insanity]  deprived  the  accused  of  a  clear  legal  right.  How  far  his  defense 
may  have  been  prejudiced  by  it,  we  cannot  say.     It  is  sufficient  to  know 
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that  it  was  his  right  to  have  the  question  answered  by  the  witness,  and 
that  it  was  relied  on  as  material  to  his  defense." 

As.  to  this  theory  of  legal  right,  it  may  be  said  in  reply 
that  no  man  has  a  legal  right  to  have  his  cause  wrongly  de- 
cided,— for  that  is  what  this  "  right ''  comes  to.  He  has  in- 
deed a  legal  right  to  a  jury  trial;  and  he  has  a  right  to  a 
fair  trial  in  general.  But  these  are  ends  in  themselves,  be- 
cause the  one  by  constitution  and  the  other  by  common 
sense  of  justice  becomes  a  paramount  object.  But  none 
can  justify  the  exaltation  of  the  ordinary  rules  of  evidence, 
which  are  mere  instruments  of  investigation,  into  an  end  in 
themselves.  As  well  might  a  gardener  cut  down  a  thriving 
vine  because  his  henchman  has  used  a  hoe  instead  of  a 
spade  in  planting  it;  or  a  farmer  bring  valuable  bantams  to 
the  block  because  they  were  hatched  by  a  meddlesome 
duck  instead  of  by  their  lawful  parent.  A  glance  at  com- 
mon affairs  will  awaken  us  to  the  intrinsic  absurdity  of  the 
theory  of  "  legal  right."  As  for  the  theory  of  usurpation, 
it  ignores  the  doctrine  and  the  history  of  the  jury's  func- 
tion. It  has  always  been  under  the  control  and  correction 
of  the  trial  judge  and  the  appellate  courts.1  The  judge 
determines  questions  of  fact  upon  which  the  admissibility 
of  evidence  depends.  The  judge  draws  inferences  of  fact 
on  a  demurrer  to  evidence.  The  judge  rules  whether  the 
whole  evidence  is  sufficient  to  go  to  the  jury,  and  whether 
the  verdict  is  against  the  weight  of  evidence.  He  has 
never  been  without  this  revisory  function.  Moreover,  upon 
a  question  of  new  trial,  because  of  erroneous  ruling  on 
evidence,  the  appellate  court  is  not  asked  to  overturn  the 
verdict ;  on  the  contrary,  it  is  asked  to  let  the  verdict 
stand,  and  the  precise  question  which  the  appellate  court 
decides  is,  not  whether  the  jury  have  been  correct  or  incor- 
rect, but  whether,  subtracting  or  adding  the  evidence  ad- 
mitted or  excluded,  the  truth  seems  to  be  identical  with  the 
jury's  verdict.  This  is  a  collateral  question,  and  is  entered 
upon  merely  as  a  help  to  avoiding,  if  possible,  the  disturb- 
ance of  the  verdict.  The  "usurpation,''  if  any,  consists  in 
setting  aside  the  verdict,  not  in  confirming  it.  The  advo- 
cates of  the  Exchequer  rule  concede  that,  for  the  purpose 
of  overturning  the   verdict,  they   may  scrutinize  and  inter- 

lThe  history  of  this  is  to  be  found  in  Thayer,  Preliminary  Treatise  on  Evidence, 
I83-253- 
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fere  with  it,  so  as  to  say  that  it  goes  against  the  weight  of 
the  whole  mass  of  evidence;  vet,  for  the  purpose  of  sup- 
porting the  verdict,  they  profess  to  be  unable  to  weigh  a 
particular  piece  of  evidence,  so  as  to  say  that  it  could  not 
have  affected  the  same  weight  of  evidence.  This  is  one 
of  the  most  indefensible  cases  of  Tweedledum  v.  Tweedle- 
dee  that  has  ever  been  sanctioned  in  our  books. 

As  to  the  practical  working  of  the  Exchequer  rule,  the 
results  are  lamentable.  Whether  in  civil  or  criminal  cases, 
it  has  done  more  than  any  other  one  rule  of  law  to  increase 
the  delay  and  expense  of  litigation,  to  encourage  defiant 
criminality  and  oppression,  and  to  foster  the  spirit  of  liti- 
gious gambling.  Added  to  this  is  the  indirect  result  pro- 
duced upon  the  ever-lurking  animal  instinct  of  gregarious 
human  brutality,  which  takes  the  failures  of  criminal  jus- 
tice as  its  pretext  and  sates  itself  with  cruel  lynchings. 
That  the  law  has  gone  to  the  extremes  of  absurd  and  provok- 
ing technicality  in  applying  this  rule  is  plain  enough,  even  in 
a  casual  glance  through  the  reports.  Some  of  the  instances 
of  its  enforcement  would  seem  incredible  even  in  the  justice 
of  a  tribe  of  African  fetish  worshippers.1  As  types  of 
what  is  done  in  a  lesser   way   every    dav  in  every  court, 

■The  following  instances  have  been  here  and  there  noted,  and  could  be  multiplied 
by  the  score:  1896,  Louisville  &  N.  R.  Co.  v.  Miller,  1 16  Ala.  6o->.  19  So.  989  (more 
than  a  dozen  exceptions  to  rulings  on  evidence;  one  only  of  these  being  found  wrong, 
though  no  substantial  prejudice  was  asserted,  a  new  trial  was  granted);  1896,  Louis- 
ville &  N.  R.  Co  f.  Malone.  id.  20  So.  33  (similar;  here  there  *ere  twenty  rulings  and 
exceptions);  1878.  People  v.  Bell,  53  Cal.  119  (here  the  defendants  testimony  that  the 
deceased,  with  whose  murder  he  was  charged,  was  habitually  profane,  was  erroneously 
allowed  to  be  contradicted  by  the  prosecution,  and  though  the  matter  was  held  to  have 
"  had  no  reference  whatever  to  the  guilt  or  innocence  of  thedelen  iant,'"  a  new  trial  was 
orde  ed,  solely  on  this  error);  1897,  Murphy  v.  Hacker,  67  Mii.u.  510,  70  N.  W.  799  (new 
trial  granted  solely  because  of  a  single  improper  contradicrion  of  a  witness  on  a  col- 
lateral point);  1894.  Carpenter  v.  Lingenfelter,  42  Neb.  728,  60  N.  W.  1022  (new  trial 
granted  for  allowing  the  contradict  ion  of  a  witness  on  a  1  immaterial  point);  1899.  State 
v.  J-.fferson.  125  N.  C.  712,  34  S.  E.  648  (a  mob  had  almost  lynched  the  accused,  at  the 
time  of  the  arrest;  but  a  ne«  trial  was  awarded  on  the  merest  quibbleof  evidence,  while 
O  mceding  that  the  whole  evidence  ' '  warranted  conviction  ");  1897,  Cutler  v.  Skeels.  69  Vt. 
'54.  37  Atl.  228  (eighteen  exceptions;  a  new  trial  tranted  simply  because  the  plaintiffs 
counsel  in  his  address  said  that  he  knew  his  clients  to  be  of  good  reputati-  n  and  that  this 
was  the  be>t  kind  of  evidence  for  them);  1806,  Carver  v.  U.  S.  160  U.  S.  553,  16  Sup. 
388,  17  Sup.  128  (adyin^  declaration  was  sanoioned  as  admissible,  but  the  deceased  on 
a  subsequent  day  had  said  to  an  inquirer  that  her  former  dt  claration  ' '  wa>  true  in  every 
particular:"  this  being  erroneously  admitted,  a  new  trial  was  granted  solely  becau.-eof 
the  error;  later  the  case  was  again  revetsed  in  164  U.  S.,  694,  17  Sup.  228).  1  he  Fed- 
eral Supreme  Court  has  been  especially  callous  in  pushing  the  technical  rule  to  ex- 
tremes, notably  in  its  tteaiment  01  some  of  the  rulings  of  the  late  Judge  Fdrker,  of 
the  Arkansas  District,  one  <.f  the  greatest  1  rial  judges  of  the  Ftdeial  bench,  whose 
work  for  law  and  order  in  that  region  was  inestimable;  examples  may  be  found  in 
Allen  v.  U.  S.,  tnedin  1893.  reversed  in  150  U.  S.  551,  reversed  again  in  157  U.  S.  675, 
finally  affirmed  in  1896  in  164  U.  S.  492,  17  Sup.  154;  in  Stair  v  U.  S.,  r»veised  in 
1894,  in  153  U.  S.  614,  and  again  in  1897,  in  164  U  S.  627,  17  Sup.  223;  and  in  Brown 
v.  U.  S.,  reversed  three  time-,  in  15c  U.  S.  93.  159  U.  S.  joo,  and  164  U.  S  221.  These 
cases  give  to  volume  164  of  the  Federal  Supreme  Court  reports  a  discreditable  mark  in 
our  jurisprudence. 
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they  would  explain  well  enough,  even  if  there  were  no  fur- 
ther reason,  why  poor  men  may  hesitate  to  send  their  cause 
to  trial, — why  a  rich  oppressor  or  a  desperate  criminal  may 
hope  to  tire  out  all  endeavors  to  do  justice  on  him,  — why 
the  decisive  question  for  the  suitor  before  litigation  often 
is,  not  who  is  right,  but  who  can  longest  endure,— why 
ignorant  mobs  have  a  patent  pretext  for  distrusting  the  dis- 
tant gallows  and  substituting  a  near-by  tree  or  stake.  Just 
so  long  as  an  erroneous  ruling  on  evidence,  however  tri- 
fling, is  described  by  the  highest  judges  (and  in  many  courts 
it  habituallv  is)  as  "  working  a  reversal,"  just  so  long  will 
the  reproach  of  technicality  and  futility  mark  our  litiga- 
tion. Until  the  rules  of  evidence  cease  to  be  assimilated 
to  the  play  of  a  hand  at  whist  or  the  operations  ot  an  auto- 
matic cash-register,  they  must  remain,  as  often  as  not,  the 
instruments  ol  injustice. 

Nor  have  there  been  wanting  sage  and  courageous 
warnings  from  the  Bench  against  the  downward  tendencies 
of  the  modern  rule.  Many  judges— usually,  though,  as  dis- 
senters—have recorded  their  protests  against  its  theory  and 
their  condemnation  of  its  results.  Their  words  and  their 
example  have  remained  thus  far  without  avail ;  but  the 
time  will  come  when  they  must  be  heeded  : 

1897,  Brannon,  J.,  diss.,  in  State  v.  Musgrave,  43  W.  Va.  672,  28  S.  E. 
813:  "If  we  could  say  there  was  any  misstep  in  matter  of  law  in  this 
long  trial,  it  is  one  of  very  immaterial  character,  weighing  not  a  feather  in 
the  trial,  utterly  inadequate  to  justify  the  reversal  of  a  long,  laborious  trial 
bearing  to  us  the  face  of  having  been  full,  patient,  and  fair.  The  scope 
of  harmless  error,  is  in  these  days,  widming.  Courts  do  not  nowadays, 
even  in  grave  trials,  reverse  such  trials  for  trivial  errors,  evidently  not 
affecting  them  ;  so  light,  and  plainly  playing  so  unimportant  a  part  as  not 
to  be  appreciably  influential  or  prejudicial  when  the  whole  trial,  all  in  all, 
is  regarded.  In  days  gone  by,  technicalities  and  rigid  procedure  sprang 
up  and  were  enforced  to  defend  accused  parties  against  the  demand  of 
monarchic  power  for  conviction,  and  they  then  answered,  '  Good  pur- 
pose ; '  but  in  this  country  there  is  not  the  same  need  of  them,  as  the  dan- 
ger now  is  that  the  guilty  will  go  free,  and  something  is  necessary  to  pro- 
tect the  public  against  crime.  The  great  press  is  declaiming  against  the 
courts  for  lax  administration  of  criminal  law.  The  New  York  World  re- 
cently stated  that  statistics  show  that  for  10  years  past  only  2.20  per  cent, 
of  homicides  have  been  punished,  and  that  the  people  are  afraid  of  the 
courts,  and  for  quick  justice  resort  to  lynch  law  ;  and  further  says  that 
this  is  attributable  to  the  laxity  and  languor  with  which  the  law  is  en- 
forced, the  quibbles,  subtleties,  and  technicalities  of  the  courts  fortressing 
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criminals,  and  causing  the  administration  of  justice  to  appear  a  mere 
mockery.  Such,  I  observe,  is  now  almost  the  universal  expression  of  the 
press.  I  would  not  overturn  the  solemn  verdicts  of  juries  rendered  after 
fair  trials,  and  approved  by  the  trial  court,  unless  1  could  see  that  on  the 
whole  case  something  substantially  wronging  the  prisoner  had  been  done. 
I  would  therefore  affirm." 

1897,  Haight,  J.,  diss,  in  People  v.  Koerner,  154  N.  Y.  355,  48  N.  E. 
730  :  "  I  am  unwilling  to  join  in  the  affirmance  of  a  case  of  this  character 
where  the  accused  has  not  had  the  benefit  of  a  fair  and  impartial  trial ; 
but,  in  cases  where  no  reasonable  doubt  with  reference  to  the  guilt  of  the 
accused  exists,  I  think  we  ought  not  to  send  a  case  back  for  errors  which 
cannot  and  ought  not  to  affect  the  result  reached  by  the  jury.  If  any  pub- 
lic good  is  to  be  accomplished  by  the  administration  of  the  criminal  law, 
punishment  should  follow  the  commission  of  crime  with  reasonable  dis- 
patch. The  Legislature  has  given  this  Court  broad  powers  with  reference 
to  the  granting  or  refubing  of  new  trials  ;  and,  while  it  is  our  duty  to 
fully  protect  the  rights  of  the  accused  and  see  to  it  that  no  innocent  person 
is  punished,  we  should  not  forget  that  there  is  a  public  interest  involved, 
which  it  is  also  our  duty  to  regard." 

1898,  Whitfield,  J.,  diss.,  in  Lipscomb  v.  State,  75  Miss.  559.  23  So. 
210,  228.  "  It  must  thus  be  clear,  beyond  all  cavil,  that  this  appellate  tribunal 
is  not  a  helpless  prisoner,  bound  in  the  fetters  of  some  supposed  hard  and 
fast  rule  requiring  it  to  reverse  cases  where,  —  first,  erroneous  instiuctions 
have  been  given  ;  or,  second,  proper  instructions  have  been  refused  ;  or, 
third,  competent  testimony  has  been  excluded  ;  or,  fourth,  incompetent 
testimony  admitted;  or,  fifth,  improper  argument  has  been  allowed;  or, 
sixth,  the  trial  court  has  erred  in  its  rulings  on  the  pleadings, —  on  the 
ground,  merely,  that  such  action  of  the  Court,  of  the  one  kind  or  the  other, 
constitutes  error  in  law  merely.  Every  one  of  these  propositions  is  laid 
down  as  settled  law.  *  *  *  With  all  deference,  it  seems  to  me  that 
my  brethren  have  clearly  confounded  the  primary  function  of  the  jury  to 
pass  on  the  evidence  and  find  the  defendant  guilty,  if  satisfied  beyond  a 
reasonable  doubt,  and  the  power  which  this  appellate  tribunal  exercises  in 
reviewing  that  finding  of  the  jury.  When  the  Court  so  reviews  the  finding 
of  a  jury  in  a  criminal  case,  and  reverses,  as  it  repeatedly  has  done,  on  the 
sole  ground  that  the  evidence  was  manifestly  insufficient  to  warrant  the 
verdict  of  guilty,  or  affirm  the  jur)'s  finding  of  guilt  when  that  verdict  is 
clearly  right  on  the  law  applicable  to  the  case  and  the  competent  testimony 
in  the  case,  as  it  has  also  repeatedly  done,  this  Court  is  not  usurping 
the  jury's  primary  function,  and  passing  originally  upon  the  guilt  or 
innocence  of  the  defendant,  but  is  manifestly  exercising  its  undoubted 
appellate  power  of  reviewing  and  upholding  or  vacating  the  finding  of  the 
jury,  as  the  case  made  may  demand,  in  accordance  with  settled  rules  of 
law  governing  appellate  jurisdiction.  The  practical  inquiry  is  the  true 
inquiry,  and  the  practical  rule  must  always  be  *  *  *  that  where 
substantial  justice  has  been  done,  and  the  right  result  has  been  reached  on 
competent  testimony  under  the  law  applicable  to  the  case,  and  no  other 
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reasonable  verdict  could  be  rendered  than  the  one  which  was  rendered,  a 
reversal  should  not  follow.  The  administration  of  justice  is  a  practical 
thing.  It  should  be  administered  in  a  practical  way,  so  as,  while  not 
denying  to  any  defendant  any  substantial  right  to  which  he  is  entitled  by 
the  law  of  the  land,  to  protect  society  from  violators  of  the  law,  and  to 
secure  the  punishment  of  guilty  men  properly  convicted."1 

3.  Future  of  the  Exchequer  Rule.  What  is  to  be  the 
remedy  ?  Unfortunately,  it  does  not  seem  to  be  merely  in 
legislation.  The  fetters  of  the  pernicious  rule  of  the  Ex- 
chequer were  not  forged  by  mere  precedent,  but  by 
professional  habit  and  tendency.  They  cannot  be  struck 
ofl  by  a  simple  statute.  This  has  been  tried;  but  in  vain. 
There  was  already,  at  the  very  beginning,  ample  precedent 
and  tradition  for  the  better  principle  ;  yet  the  judges  of 
the  King's  Bench  and  the  Common  Pleas  and  of  our  own 
Courts,  when  they  could  choose,  made  deliberate  choice  of 
the  worse  way.  So,  too,  when  legislation  has  sought  to 
turn  them  back,  they  have  persisted  nevertheless,  driven  by 
this  same  strong  technical  instinct.  In  many  jurisdictions 
there  are  statutes  which  expressly  authorize  and  command 
that  a  new  trial  shall  be  granted  only  when  justice  requires 
it,  and  their  object  was  to  abolish  the  Exchequer  rule. 
What  was  the  consequence?  In  New  York,  for  example, 
both  the  earlier  statute2  and  the  later  statute3  have 
proved  alike  ineffectual.     In  New    Jersey  the    same  fate 

1  See  also  a  strong  opinion  by  Wallace,  J.,  diss.,  in  People  v.  Stanley  (1874),  47 
Cal.  113,  119. 

a  N.  Y.  St.  1855,  c.  337  (a  new  trial  may  be  granted  if  the  appellate  court  is 
satisfied  "that  the  verdict  against  the  prisoner  was  against  the  weight  of  evident e  or 
against  law,  or  that  justice  requires  a  new  trial");  1858,  Cancemi  v.  People,  16  N.  Y. 
507  (new  trial  granted  for  an  erroneous  ruling  on  character-evidence,  merely  because  it 
was  ^calculated  to  mislead  the  jury  as  to  the  weight  which  the  evidence  should 
receive");  1873,  Stokes  v.  People,  53  N.  Y.  174  (the  deceased's  threats  communicated 
were  admitted,  but  some  tnreits  uncommunicated  were  erroneously  rejected;  a  new 
trial  was  granted,  although  the  admission  of  the  excluded  evidence  would  simply  have 
added  to  the  number  of  threats  proved). 

3  Here  for  awhile  something  was  achieved;  and  then  the  practice  fell  back  into 
the  old  rut :  N.  Y.  Code  Cr.  Proc  §542  (the  Court  shall  ''give  judgment  without  regard 
to  technical  errors  or  defects,  or  to  exceptions  which  do  not  affect  the  substantial  rights 
of  the  pa-tits  ');  1806,  Gray,  J.,  in  People  v  Hoch,  150  N.  Y.  301,  44  N.  E  976 
("  The  spirit  of  this  legislation,  as  is  its  letter,  is  that  if  the  accused  has  had  a  fair  trial 
upon  his  accusation,  and  if  this  Couit  is  salaried  that  the  conviction  is  sufficiently 
supported  by  competent  evidence,  that  conviction  shall  stand");  1897,  People  v. 
Conroy.  153  N.  Y.  185.  47  N.  E.  258  (preceding  case  approved);  1897,  People  v. 
Burgess,  153  N.  Y.  561,  47  N.  E.  889  (same):  1897,  People  v.  Strait,  148  N.  Y.  566, 
47  N.  E.  1090  ("  That  statute  [C.  Cr.  P.  §  542]  is  but  little  more  than  a  codification  of 
the  previouslv  established  rule  *  *  * ;  neither  that  rule  nor  the  ^tute  affects  the 
well-established  principle  that  the  rejection  of  competent  and  material  evidence,  which 
is  harmful  to  the  defend  tnt  and  excepted  to,  presents  an  error  requiring  a  reversal. 
Such  a  ruling  affects  a  'substantial  right,'  even  though  the  appellate  court,  with  the 
rejected  evi  ience  before  it,  would  still  co  'ie  to  the  same  couclu=ion  reached  by  the  jury; 
the  defendant  has  the  right  to  insist  thU  material  and  legal  evidence  offered  by  him 
shall  be  received  and  submitted  to  the  jury  "). 
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ensued1.  Occasionally,  indeed,  the  true  spirit  has  been 
communicated, — as  in  Kentucky.2  But  on  the  whole  the 
effort  has  been  fruitless.  By  an  emasculating  interpreta- 
tion, or  by  a  virtual  obliteration,  the  statutes  remain  substan- 
tially null.  Professional  instinct  from  within,  and  pro- 
fessional pressure  from  without — the  demands  of  the  bar 
to  be  allowed  to  win  by  technicalities — ,  have  been  too 
strong. 

But  the  thing  can  be  done.  It  has  been  done.  In 
England,  to-day,  the  whole  odious  practice  of  misusing  the 
rules  of  evidence  as  petty  stratagems  in  litigious  tactics 
has  passed  away.  In  the  reports  of  decisions,  there  now 
occur  annually  not  more  than  five  rulings  upon  points  of 
evidence,  as  against  more  than  five  hundred  in  the  re- 
ports of  the  United  States,— and  that  in  a  community 
almost  half  as  populous  as  ours  but  more  than  twice  as 
litigious.  The  reformatory  legislation  in  England,  com- 
mencing with  the  Common  Law  Procedure  Act  of  1852 
and  culminating  in  the  Judicature  Act  of  1875  and  the 
Rules  of  Court  of  1883,  seems  to  have  been  based  upon  a 
profound  professional  revolution,  and  to  have  signified  not 
merely  a  change  of  rules  but  a  change  of  spirit.  The  same 
thing  is  possible  among  us.  No  doubt  the  contributing 
conditions   to    such    a  change    must    be    numerous.       But 

'  N.  J.  St.  1894,  May  9,  c.  163  (new  trial  is  to  be  granted  where  any  "manifest 
wrong  or  injury  "  has  been  suffered);  1897,  Kohl  v.  State,  59  N.  J.  L.  445,  37  Atl.  73 
(murder;  the  trial  judge  told  the  jury  that  a  question  was  whether  there  was  a  motive, 
in  particular,  whether  the  deceased  had  any  money;  the  defendant's  mother,  with 
whom  the  deceased  lived,  had  said  on  the  direct  examination  that  the  deceased  showed 
no  large  sums  of  money,  and  on  the  cross-examination,  that  he  had  no  money  but  a 
dollar  a  week;  she  was  then  allowed  to  be  contradicted  by  B,  who  testified  that  she 
had  elsewhere  said  the  deceased  had  $800 ;  this  statement,  however,  it  was  ruled,  not 
being  precisely  inconsistent  with  her  direct  examination,  and  not  being  available  to 
impeach  the  cross-examination  where  she  had  been  made  the  examiner's  own  witness, 
was  therefor  inadmissible,  and  hence  there  was  no  evidence  to  show  that  he  had  money, 
except  this  contradiction;  "  for  that  reason  alone,  the  judgment  in  my  opinion  should 
De  reversed  and  a  new  trial  granted  ").  This  ruling  apparently  led  to  another  statute, 
which  makes  a  further  effort  to  control  the  judicial  mania  (Si.  1898,  c.  237,  §  13CV)  by 
adding  that  "no  judgment  shall  be  reversed  *  *  *  for  any  error  except  such  as 
shall  or  may  have  prejudiced  the  defendant  in  maintaining  his  defence  upon  the 
merits"). 

»  Ky.  Cr.  C.  1877,  §  340  ("  A  judgment  of  conviction  shall  be  reversed  for  any 
error  of  law  to  the  defendant's  prejudice  appearing  on  the  record");  St.  1880,  Mar.  4 
(amended  by  adding  :  "  whenever  upon  the  consideration  of  the  whole  case  the  Court 
is  satisfied  that  the  substantial  rights  of  the  defendant  have  been  prejudiced  thereby  "); 
1880,  Rutherford  v.  Com.,  78  Ky.  639,  643  (dealing  with  the  trial  Court's  erroneous 
refusal  to  allow  the  defendant  to  be  present  at  a  view  ;  "  If  all  the  evidence  that  the  jury 
could  have  received  on  the  view  *  *  *  had  been  excluded,  it  is  clear  that  the  ver- 
dict must  have  been  '  guilty  of  murder  ';  under  such  circumstances,  we  are  authorized 
in  saying  that  the  record  affirmatively  shows  that  the  error  complained  of  was  not 
'  prejudicial'  to  the  defendant."). 
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among  the   marks  of  regeneration   there   must   surely  be 
found  two  vital  ones : 

First,  the  judge  must  cease  to  be  merely  an  umpire  at 
the  game  of  litigation.  To-day  he  is  little  more.  This, 
to  be  sure,  is  in  part,  the  continuance  of  a  tradition,  inherited 
from  the  spirit  of  gentlemanly  sportsmanship  which  domi- 
nated the  administration  of  British  justice.  But  it  has  been 
intensified,  instead  of  lessened,  by  the  spirit  of  strenuous 
struggle  and  unrestrained  persistence  which  drives  the  bar 
of  our  country  to  wage  their  contests  to  the  extreme  of 
technicality.  The  judge  weakly  resigns  himself  to  the 
position  of  "  a  mere  automaton,  or  at  most  the  attitude  of 
the  presiding  officer  of  a  deliberative  assembly,  with  no 
greater  powers  than  those  of  announcing  the  utterances 
or  conclusions  of  others."1  To  this  many  circumstances 
conspire.  But  it  is  an  old  and  a  marked  tendency  among 
us;  and,  until  it  is  rooted  out,  that  early  warning  of  one  of 
the  Nestors  of  our  judiciary  will  still  be  worth  heeding : 

1852,  Nisbet,  J.,  in  Cook  v.  State,  11  Ga.  53,  57:  "  It  is  to  be  feared,  in 
these  days  of  reform,  that  the  Judges  will  be  so  strictly  laced,  as  to  lose  all 
power  of  vigorous  and  heathful  action.  I  have  but  little  fear  of  judicial 
power  in  Georgia  so  aggrandizing  itself,  as  to  endanger  any  of  the  powers 
of  other  departments  of  the  government ;  or  to  endanger  the  life  and 
liberty  of  the  citizen  ;  or  to  deprive  the  Jury  of  their  appropriate  functions. 
The  danger  rather  to  be  dreaded  is  making  the  Judges  men  of  straw,  and 
thus  stripping  the  Courts  of  popular  reverence,  and  annihilating  the  popular 
estimate  of  the  power  and  sanctity  of  the  law."2 

Secondly,  the  maudlin  sentimentality  of  judges  in  crim- 
inal cases  must  cease.  Reverence  for  the  Constitution  is 
one  thing,  and  a  respect  for  substantial  fairness  of  proce- 
dure is  commendable  ;  but  the  exaltation  of  technicalities  of 
every  sort  merely  because  they  are  raised  on  behalf  of  an 
accused    person  is    a  different  and  a   reprehensible  thing. 

1  1885,  Poch6,  J.,  in  State  v.  Ford,  37  La.  An.  443,  461. 

1  The  following  case  illustrates  the  way  in  which  this  has  been  brought  about 
partly  by  the  unlicensed  efforts  of  the  bar:  1897,  Davis  v.  State,  51  Neb.  301,  70  N.  W. 
984  (the  trial  judge's  instruction  was:  "  If  the  jury  find  from  the  evidence  that  all  the 
incriminating  circumstances  *  *  *  [leave  a  reasonable  doubt],  then  you  should  by 
your  verdict  acquit  him  ";  the  phrase  "  incriminating  circumstances"  was  objected  to 
by  the  defence  as  unfair;  but  the  Supreme  Court  rejected  this  claim  in  the  following 
language:  "  It  never  was  the  intention  of  the  law  that  the  district  judges  of  the  state 
should  abdicate  their  reason  because  a  man  was  on  trial  charged  with  the  commission 
of  a  crime;  nor  does  the  law  of  the  land  place  the  district  judges  in  a  straight  jacket  in 
criminal  trials,  nor  make  of  them  mere  machines  to  repeat  certain  general  propositions 
of  law  in  their  instructions."  What  was  needed,  however,  was  a  stem  rebuke,  which 
should  fittingly  condemn  the  unscrupulous  callousness  of  counsel  capable  of  obstruct- 
ing the  course  of  justice  by  such  impudent  quibbles. 
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There  seems  to  be  a  constant  neglect  of  the  pitiful  cause  of 
the  injured  victim,  and  the  solid  claims  of  law  and  order. 
All  the  sentiment  is  thrown  to  weight  the  scales  for  the 
criminal — that  is,  not  for  the  mere  accused,  who  may  be 
assumed  innocent,  but  for  the  man  who  upon  the  record 
plainly  appears  to  be  the  villain  that  the  jury  have  pro- 
nounced him  to  be.  We  have  long  since  passed  the  period 
(as  a  modern  judge  has  pointed  out)1  "  when  it  is  possible 
to  punish  an  innocent  man  ;  we  are  now  struggling  with 
the  problem  whether  it  is  any  longer  possible  to  pun- 
ish the  guilty."  The  dignity,  the  truth,  and  the  lofty  in- 
spiration of  great  constitutional  principles  are  frittered 
away  and  degraded.  While  on  the  one  hand  certain  funda- 
mental ideals  of  political  liberty  have  come  to  be  lightly 
questioned  as  impracticable  or  cynically  ignored  as  obso- 
lete, on  the  other  hand  the  constitutional  safeguards  of 
procedure  and  evidence  are  invoked  with  such  fatuous 
frequency  and  such  misplaced  technicality  that  their  re- 
spect is  lowered  and  their  true  purposes  are  defeated.  "  I 
do  not  understand,"  protested  a  great  judicial  interpreter 
of  the  organic  law,2  "  that  the  Constitution  is  an  instrument 
to  play  fast  and  loose  with  in  criminal  cases,  any  more  than 
in  any  other;  or  that  it  is  the  business  of  Courts  to  be  astute 
in  the  discovery  of  technical  difficulties  in  the  punishment 
of  parties  for  their  criminal  conduct."  Yet  they  seem  to 
make  it  their  business.  A  false  sentiment  misapplies  their 
energies.  This  they  must  unlearn.  The  epoch  of  govern- 
mental oppression  has  passed  away  ;  the  epoch  of  individ- 
ualistic anarchy  has  taken  its  place.  They  must  learn  the 
lesson  of  transferring  the  emphasis  of  their  sympathies,— a 
lesson  more  than  once  read  to  them  by  the  voices  of  their 
own  fellow-members  of  the  judiciary  : 

1805,  Smith,  B.,  on  the  trial  of  Mr.  Justice  Johnson,  in  29  How.  St. 
Tr.  353:  "  There  may  indeed  be  a  tame  and  creeping  and  tradesmanlike 
mode  of  administering  the  law  conceived  ;  but  it  is  not  one  which  meets 
my  ideas  of  the  duties  or  station  of  a  judge.  Laws  are  but  means ;  and 
though  it  be  not  our  province  to  legislate  but  to  interpret,  yet  we  should 
not  forget  or  fail  to  further  the  end  and  object  of  those  laws  which  we  are 
called  upon  to  construe,  namely,  the  preservation  of    public    morals,    the 

1893,  Freeman,  J.,  in  Roper  v.  Territory,  7  N.  Mex.  372. 
'  1883,  Cooley,  J.,  in  People  v.  Murray,  52  Mich.  291. 
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promotion  of  social  order,  and  the  establishment  of  good  government,  of 
our  liberties,  and  of  the  constitution. 

1873,  McCoy,  J.,  in  Eberhart  v.  State,  47  Ga.  598, 610  :  "  We  have,  how- 
ever, no  sympathy  with  that  sickly  sentimentality  that  springs  into  action 
whenever  a  criminal  is  at  length  about  to  suffer  for  crime.  It  may  be 
a  sign  of  a  tender  heart  but  it  is  also  a  sign  of  one  not  under  proper 
regulation.  Society  demands  that  crime  shall  be  punished  and  criminals 
warned,  and  the  false  humanity  that  starts  and  shudders  when  the  axe 
of  justice  is  ready  to  strike  is  a  dangerous  element  for  the  peace  of  society. 
We  have  had  too  much  of  this  mercy.  It  is  not  true  mercy.  It  only 
looks  to  the  criminal.  But  we  must  insist  upon  mercy  to  society,  upon 
justice  to  the  poor  woman  whose  blood  cries  out  against  her  murderers. 
That  criminals  go  unpunished  is  a  disgrace  to  our  civilization ;  and  we 
have  reaped  the  fruits  of  it  in  the  frequency  with  which  bloody  deeds 
occur." 

John  H.  Wigmore. 
Northwestern  University  Law  School,  Chicago. 
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LONDON. 

At  the  commencement  of  the  last  century  the  common 
law  doctrine  of  conspiracy  as  affecting  combinations  to 
raise  or  lower  wages  was  thoroughly  examined  in  our 
courts  by  eminent  counsel  and  judges  with  reference  to  its 
applicability  to  New  World  conditions.  Such  combinations* 
in  so  far  as  they  tended  to  alter  the  so-called  natural 
market  values  of  labor,  by  interfering  with  competition, 
were  deemed  restraints  of  trade,  infringing  public  right, 
and,  therefore,  indictable.  To-day  they  are  authorized 
by  statutes  both  with  us  and  in  England  ;  and  at  the  close 
of  the  nineteenth  century  a  President  of  the  United  States, 
before  laying  a  corner-stone  with  the  perfunctory  trowel, 
joined  a  labor  union  for  the  sake  of  regularity;  and  his 
successor  also  enrolled  in  a  widely  ramified  organization  of 
manual  workers  with  which  he  had  not  been  particularly 
identified  as  a  wage  earner.  The  time  has  come,  appar- 
ently, 

"  Quand  on  conspire, 
Quand  sans  frayeur 
On  peut  se  dire-  conspirateur." 

Judges  and  textwriters  alike  admit  the  difficulty,  if  not 
impossibility,  of  defining  "  unlawful  conspiracy,"  which, 
like  fraud,  must  be  often  spelled  out  from  the  circum- 
stances of  the  case.  Even  Mr.  Wright,  in  his  exhaustive 
collection  of  English  cases,  modestly  says,  "  No  intelligi- 
ble definition  of  '  conspiracy  '  has  yet  been  established. 
The  object  of  these  sections  is  to  collect  material  for  such 
a  definition."1 

The  weight  of  judicial  authority  is  that  a  combination 
to  increase  or  lower  wages  was  not  made  an  offence  by 
statute;    but  was   a  conspiracy    under   the    common    law 

1  The  Law  of  Criminal  Conspiracy  and  Agreements,  Philadelphia  edi- 
tion (1887)  pp.  11-12.     cf.  State  v.  Bumham  (1844)  15  N.  H.  396  at  402; 
States.  Donaldson  (1867)  32  N.  J.  L.  151  at  152  ;  Smith    v.  People  (i860) 
25  111.   17  at  23  ;  State  v.  Glidden  (1887)   55  Conn.  46  at  68. 
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adopted  by  certain  States  of  our  Union  as  applicable  to  their 
conditions  when  born  into  Statehood.1 

But  the  first  enunciation  of  the  broad  rule  that  an 
agreement  is  an  indictable  conspiracy  at  common  law, 
although  only  to  do  that  which  the  parties  thereto  might 
as  individuals,  lawfully  do,  is  attributed  to  the  case  of  The 
Tubwomen  v.  The  Brewers  of  London.  Just  who  the 
Tubwomen  were  we  are  not  told,  or  why  they  had  trou- 
ble with  the  Brewers,  or  what  that  trouble  was.  Eo  nomine 
they  enter  the  law  reports  on  Monday,  November  6th, 
1721,  in  company  with  the  King  and  the  Journeymen  Tay- 
lors of  Cambridge,2  whose  case  notwithstanding  severe 
criticism  is  still  cited  as  authority.3  These  tailors  were 
found  guilty  of  conspiring  amongst  themselves  to  raise 
their  wages  and  it  was  urged  in  arrest  of  judgment,  among 
other  errors,  that  no  crime  appeared  upon  the  face  of  the 
indictment,  which  only  charged  them  with  conspiracy  and 
refusal  to  work  at  so  much  per  diem,  whereas  they  were 
not  obliged  to  work  at  all  by  the  day,  but  only  by  the  year,4 
and  that  the  indictment  should  conclude  contra  formam 
statuti, — since  it  was  by  statutes  that  journeymen  tailors 
were  prohibited  to  enter  into  any  contract  or  agreement 
for  advancing  their  wages5  and  the  offence  made  criminal  ;6 
but  the  Court  held  that  although  the  indictment  charged 
refusal  to  work  except  for  more  than  statutory  wages,  yet 
it  was  not  for  refusing  to  work,  but  for  conspiring,  that 
they  were  indicted,  "  and  a  conspiracy  of  any  kind  is  illegal 

1  State  v.  Buchanan  (1821)  5  Har.  &  J.  317  and  the  cases  cited; 
Trial  of  the  Boot  and  Shoemakers  of  Philadelphia,  pamphlet  (1806)  ; 
Trial  of  the  Journeymen  Cordwainers  of  New  York,  pamphlet  (1810), 
Yates'  Select  Cases  ;  less  fully  as  People  v.  Melvin  (t8io)  2  Wheeler's  Crim. 
Cases  262;  Trial  of  Twenty-four  Journeymen  Tailors,  Phila.  (1827)  ;  Com- 
monwealth ex  rel.  Chew  v.  Carlisle,  Hall  (1822)  Journ.  Juris,  225;  s.  c. 
Brightley's  N.  P.  36  ;  People  v.  Fisher  (1835)  i4\Vend.  9;  Commonwealth 
v.  Hunt  (1842)45  Mass.  m  reversing  Thacher's  Crim.  Cases  609 ;  State 
v.  Norton  (1850)  23  N.  J.  L.  33;  Master  Stevedores  v.  Walsh  (1867)  2 
Daly  1  ;  State  v.  Stewart  (1887)  59  Vt.  273  ;  National  Protective  Ass'n  v. 
Cummings  (1902)  170  N.  Y.  315;  (contra)  and  State  v.  Burnham  and 
other  cases  {supra).  There  is  no  conspiracy  at  common  law  in  U.  S. 
courts  but  Federal  judges  go  to  common  law  to  ascertain  in  actions  for 
conspiracy  under  the  statute  the  meaning  of  the  term,  U.  S.  v.  Martin 
(1870)  4  Cliff.  156;  Pettibone  v.  U.  S.  (1892)  148  U.  S.  197  at  203. 

2(i72i)  8  Mod.  11. 

3  Matter  of  Davies(i90i)  168  N.  Y.  89  a!  101;  Quinn  v.  Leathern  [1901] 
A.  C.  495- 

45Eliz.  Ch.  4.        57  Geo.  1  Ch.  13.         e  2  &  3  Edw.  VI  ch.  15. 
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although  the  matter  about  which  they  conspired  might  have  been 
lawful  for  them  or  for  any  of  them  to  do  if  they  had  not  con- 
spired to  do  it,  as  appears  in  the  case  of  the  Tubwomen  v.  The 
Brewers  of  London  (a)  'V  and  also  that  "  the  indictment  need 
not  conclude  contra  formam  statuti  because  it  is  lor  a  con- 
spiracy which  is  an  offence  at  common  law.'*  The  omission 
to  cite  any  report  as  sponsor  for  the  Tubwomen  on  their 
first  appearance,  has  given  rise  to  grave  suspicions  and 
made  them  the  Mrs.  Harrisses  of  the  law  reports,  whose 
existence  some  have  denied,  while  others  identify  their  case, 
and  probably  correctly,  with  the  King  v.  Starling,  or  Ster- 
ling, and  other  brewers,  which  is  said  to  have  brought  into 
the  law  the  new  principle,  that  it  is  criminal  for  A  to  com- 
bine with  others  to  do  that  which  acting  alone  he  may  law- 
fully do.  From  the  rule  attributed,  with  the  sweeping 
generality  of  the  indicative  mood,  to  the  Tubwomen's  Case 
innumerable  absurdities  may  be  deduced  by  the  most  wit- 
less and  have  been  by  the  witty;  and  of  late  the  principle 
involved  has  been  as  broadly  denied  :  yet  its  basic  idea, 
stated  in  the  subjunctive  form,  still  influences  judicial  de- 
cision ;  being,  after  all,  a  phrasing  of  the  Horatian  wisdom 
sit  modus  in  rebus.  A  thousand  things  innocent  in  detail 
may  be — though  they  are  not  always  necessarily  so — 
harmful  in  combination.  A  grain  of  powder,  to  use  the 
illustration  of  Erie,  J.,  and  Lord  Brampton,  explodes 
harmlessly  where  the  explosion  of  a  pound  works  havoc.  A 
drop  of  water  following  the  Mississippi's  channel  is  benefi- 
cent, infinitesimally,  perhaps,  by  the  very  fact  of  its  com- 
bination with  others;  but  the  multitudinous  drops  combining 
to  force  their  way  out  of  the  channel,  break  down  levees 
and  monopolize  the  dry  land,  illustrate  the  potentialities  of 
evil  in  the  simultaneous  exertion  of  forces  that,  operating 
in  detail  or  reasonable  combination,  work  for  good.  But 
while  the  doctrine  attributed  to  the  case  of  the  Tubwomen 
was — as,  perhaps,  they  were— unduly  broad,  we  may  well 
ask  whether  it  was  more  so  than  the  converse  rule  ex- 
pressed with  equal  latitude  in  some  judicial  opinions  of  to- 

1  Our  italics.  The  case  is  quoted  from  the  2d  edition  of  Modern  by 
Mr.  Leach  (1795)  who  says  that  he  "  has  done  his  best  endeavors  to  supply 
the  defects  of  the  former  wretched  edition  "  published  forty  years  before. 
"  This  case  was  twice  argued  and  here  both  arguments  are  blended  to- 
gether."    No  citation  follows  "  (a)  "  in  the  foot-note  of  the  Tailor's  case. 
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day  that  "  workingmen,"  i.  *\,  manual  workers  and  em- 
ployees, may  not  only  lawfully  abstain  or  desist  from  work 
unsatisfactory  to  them  by  reason  of  its  nature  or  compen- 
sation, but  may  go  further  and  not  only  by  indirection  but 
even  by  direct  means  force  employers  to  discharge  ser- 
vants because  the  latter  have  become  distasteful  to  or- 
ganized bodies  of  laborers  either  as  "  scabs  ''  or,  perhaps, 
only  as  members  of  rival  organizations.1  It  may,  there- 
fore, be  worth  while  to  examine  some  cases  wherein  the 
rule  of  the  Tubwomen  has  been  considered. 

Grose,  J.,  apparently  following  The  Taylors  of  Cam- 
bridge, said  in  Mawbey's  Case2  wherein  magistrates  were 
charged  with  conspiring  to  pervert  the  course  of  justice  by 
producing  false  certificates :  "  In  many  cases  an  agreement 
to  do  a  certain  thing  has  been  considered  as  a  subject  of 
indictment  for  a  conspiracy,  though  the  same  act  if  done 
separately  by  each  individual  without  any  agreement 
among  themselves  would  not  have  been  illegal.  As  in  the 
case  of  journeymen  conspiring  to  raise  their  wages,  each 
may  insist  on  raising  his  wages  if  he  can;  but  if  several 
meet  for  the  same  purpose,  it  is  illegal  and  the  parties  may 
be  indicted  for  conspiracy."3  In  1806  divers  boot  and  shoe 
makers  were  indicted  and  tried  in  the  Mayor's  Court  of 
Philadelphia4  for  conspiring  to  do  no  future  work  except 
for  higher  prices  ;  to  prevent  by  threats,  menaces  and  inter- 
ferences other  artificers  from  working  at  prices  less  than 
those  fixed  by  the  conspirators;  to  unite  in  a  club  with 
unlawful,  arbitrary  by-laws   for  the  government  of  them- 

1  See  Special  Term  Judgments  in  Beattie  v.  Callanan  vacating  a  tem- 
porary injunction  restraining  defendants  from  maliciously,  by  threats, 
causing  persons  to  break  contracts  with  plaintiff  because  he  had  affronted 
a  "walking  delegate"  [rev'd  (1901)  67  App.  Div.  14;  73  N.  Y.  Supp.  518] 
and  dismissing  the  complaint  at  trial  on  its  merits  upon  the  supposed  au- 
thority of  Natl.  Protection  Assn.  v.  Cummings,  supra  [also  rev'd  (1903)  81 
N.  Y.  Supp.  413]. 

2  (1796)  6  T.  R.  619. 

3  Daley,  F.  J.,  in  Master  Stevedores  v.  Walsh,  supra,  said  that  this 
statement  is  only  by  way  of  illustration,  and  denied  that  any  reported  case 
so  held,  the  like  expression  by  Recorder  Levy  in  the  Philadelphia  Boot- 
makers Case  being  obiter ;  and  Erie,  J.,  in  his  treatise  on  the  Law 
Relating  to  Trades-Unions,  says  that  this  dictum  of  Grose  was  not  perti- 
nent to  the  adjudication  or  supported  by  examples,  and  if  true,  can  be  so 
only  where  simultaneity  is  the  essence  of  the  criminality  of  the  act :  cf. 
Hilton  vs.  Eckersley  (1856)  6  E.  &  B.  47  at  53  &  69. 

4  Trial  of  the  Boot  and  Shoemakers  of  Phila.,  supra. 
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selves  and  other  artificers,  and  to  work  for  no  master  who 
should  employ  anyone  working  for  less  than  prescribed 
wages,  or  breaking  any  of  said  by-laws ;  all  this  to  the 
prejudice  and  oppression  of  masters  and  of  other  journey- 
men and  against  the  peace  of  the  commonwealth.  Several 
witnesses  were  called  to  support  the  bill,  of  whom  the 
principal  was  Job  Harrison,  who,  on  arriving  in  this 
country  in  1794,  had  been  notified  that  unless  he  joined  the 
Journeymen  Cordwainers  he  would  be  "scabbed,'' — a  term 
explained  to  him  as  meaning  that  no  other  man  would  sit 
on  the  seat  where  he  worked,  or  board  or  lodge  in  the  same 
house,  or  work  for  the  same  employers  with  him  if  he  in- 
curred that  ban.  Having  a  large  family,  he  joined  the 
organization.  Being  a  skillful  workman  his  employer 
promised  him  extra  pay  if  he  could  make  light  dress  shoes 
after  the  London  fashion.  He  succeeded,  obtained  his 
own  price,  and  was  contentedly  supporting  his  family 
when  the  Cordwainers',  in  order  to  increase  the  pay  of 
boot  makers,  ordered  a  "  turn  out."  Job  protested  that  he 
had  nothing  to  do  with  boots,  received  good  pay  for  mak- 
ing shoes,  and  with  a  sick  wife  and  young  family  "  was  not 
able  to  stand  it.''  But,  said  he,  "  All  the  remonstrances  I 
could  make  were  of  no  use,  I  must  turn  out ;  unless  my 
employer  would  pay  their  price  for  making  boots  I  must  re- 
fuse to  make  shoes.  At  that  time  I  was  from  hand  to 
mouth  and  in  debt  owing  to  the  sickness  of  my  family,  and 
market  work  was  only  from  3s.  to  3s.  6d.  a  pair  (Job  was  get- 
ting 9s.  a  pair  for  his  better  work).  1  concluded  at  the  time 
I  would  turn  a  scab  unknown  to  them,  and  I  would  con- 
tinue my  work  and  not  let  them  know  it.  I  did  not  desire 
more  wages  than  I  got ;  more  could  not  be  looked  for  nor 
could  not  be  given."  So  he  actually  became  a  member  of 
the  "tramping  committee,"  whose  business  was  "  to  watch 
the  Jers  that  they  did  not  scab  it."  It  has  been  well  said 
that  liars  are  begotten  of  tyranny  on  fear ;  and  Job  striving 
to  support  his  family  by  work  at  satisfactory  wages  lied, 
but  in  vain.  Unable  to  deceive  a  neighbor,  Swayme, 
he  said  to  him,  "  Swayme,  you  know  my  circumstances  ; 
my  family  must  perish  or  go  to  the  bettering  house  unless 
I  continue  my  work."  And  Swayme — answering  that  he 
knew  the  case  was  desperate,  "  but  a  man  had  better  make 
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any  sacrifice  than  turn  a  scab  at  that  time," — reported  his 
friend.  Thereupon  the  unpaid  tramping  committee  on 
which  Job  had  disingenuously  served  was  cut  down  to  one 
salaried  man,  forerunner  of  the  "  delegate  "  and  "  business 
agent,"  while  Job  turning  at  bay  worked  openly  for  his 
employer,  who  stood  by  him  with  splendid  loyalty,  or  ob- 
stinacy, paying  him  full  wages  and  holding  out  for  many 
months  against  the  strikers  at  what  was  the  then  great  loss 
of  $4,000  in  a  year.  There  was  evidence  in  the  case  of  the 
threats  and  violence  always  unfortunately  coincident  with 
attempts  by  one  set  of  men  to  keep  others  from  work.  But 
the  main  issue  was  the  criminality  of  the  conspiracy  to 
raise  wages.  To  this  point  Mr.  Hopkinson  for  the  prose- 
cution, admitting  every  man's  right  to  work  for  such  wages 
as  suited  him  and  to  refuse  to  work  upon  unsatisfactory 
terms,  cited  Blackstone,1  that  every  confederacy  to  do  acts 
prejudicial  to  others  is  indictable,  as  to  raise  wages,  etc., 
Hawkins,2  "  when  divers  persons  confederate  together  in 
order  to  prejudice  a  third  person  it  is  indictable  as  highly 
criminal  at  common  law  *  *  *  journeyman  confederat- 
ing and  refusing  to  work  unless  at  increased  prices  is  in- 
dictable *  *  *  a  conspiracy  to  do  an  unlawful  act 
though  nothing  be  done  or  to  maintain  another  in  any 
matter  whether  it  be  true  or  false  is  indictable ;"  and  also 
the  Taylors  of  Cambridge  and  the  Tubwomen.  The  de- 
fence answered  that  a  principle  so  absolutely  contrary  to 
the  spirit  of  free  institutions  might  "  be  adapted  to  the 
meridian  of  London,  Paris,  Madrid  or  Constantinople,  but 
can  never  suit  the  free  State  of  Pennsylvania3,  which  had 
not  adopted  it  from  the  common  law,  and  resorted  to  the 
7ednctio  ad  absurdum,  always  invoked  against  the  Tub- 
women.  Franklin  argued  that  under  its  doctrine  literary 
and  charitable  societies  would  be  criminal  combinations, 
while  Rodney,  with  him,  declared  in  lighter  vein  that  "  a 
country  dance  would  be  criminal,  a  cotillion  unlawful,  even 
a  minuet  conspiracy,  and  nothing  but  a  hornpipe  or  a  solo 
could  be  stepped  with  impunity:''  and  stoutly  denied  the 

1  Vol.  IV.,  page  136,  Christian's  edition. 

2  Hawkins   P.  C.  Ch.,  72,   Sec.  2,  note ;  the  notes  are   those   of   Mr. 
Leach,  also  editor  of  Modern  Reports. 

3  Cf.  Gibson,  J. ,  in  Com.  v.  Carlisle,  supra. 
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authority  of  Modern,  citing  Burrows'  marginalia  condemn- 
ing them.1  He  further  argued  that  the  proposition  cited 
from  the  Tubwomen's  Case  was  obiter  dictum  in  so  far  as  it 
transcended  the  fair  boundary  of  the  Tailors'  case  and 
added,  "  I  should  have  been  very  glad  to  have  seen  this 
celebrated  case  of  the  Tubwomen:  I  believe  it  is  not  to 
be  found,2  if  such  a  case  exists  let  it  be  produced  and  I  will 
endeavor  to  answer  it.  If  the  gentlemen  are  not  able  to 
produce  it,  no  answer  is  necessary  ;  for  et  non  existente  & 
non  apparente  eadem  est  lex."  This  resourceful  and  ingeni- 
ous argument,  in  default  of  better,  did  not  avail.  The  re- 
corder charged  that  "  the  authority  cited  from  8  Mod. 
Rep.  does  not  rest  merely  upon  the  reputation  of  that 
book.  *  *  *  It  is  adopted  by  Blackstone,  and  laid 
down  as  the  law  by  Lord  Mansfield  1793,  that  an  act  inno- 
cent in  an  individual,  is  rendered  criminal  by  a  confederacy 
to  effect  it.''  The  jury  found  defendants  guilty  and  they 
were  fined  $8  each  and  costs.3 

On  December  12,  1809,  the  NewYork  Cordwainers  being 
charged  with  conspiracy  it  was  moved  in  General  Sessions 
of  the  Peace,  Mayor  DeVVitt  Clinton,  presiding,  to  quash 
the  indictment  which  set  up  that  defendants,  intending  to 
form  an  unlawful  club  or  combination  to  govern  themselves 
and  other  workmen  in  said  art  and  unlawfully  extort  money, 
etc.,  with  by-laws,  etc.,  conspired  and  agreed  that  no  mem- 
ber would  work  for  any  master,  who,  after  notice  given  to 
discharge  one  not  a  member  of  the  combination,  should 
continue  to  employ  the  same,  or  who  should  employ  any 
violator  of  said  by  laws,  who  had   not  paid  a  fine  imposed 

1  "  A  miserably  bad  book  entitled  '  Modern  cases  in  Law  and  Equity,'  " 
1  Burr.  386.  "  N.  B. — Wannell's  Case  being  here  cited  from  8  Mod.,  267. 
The  court  treated  that  book  with  the  contempt  it  deserves  and  they  all 
agreed  that  the  case  was  wrong  stated  there  (I  mean  the  old  edition 
of  that  book)''  3  Burr.,  1326. 

2  An  able  member  of  the  Michigan  Bar  expressed  a  few  years  ago  like 
scepticism,  as  did  a  western  judge  after  a  vain  quest  for  the  elusive  Tub- 
women. 

3Three  years  later  Tomlins'  Law  Dictionary  (1809)  under  the 
title  "  Conspiracy,"  said  :  '•  Journeymen  confederating  and  refusing  to  work 
unless  for  certain  wages,  may  be  indicted  for  a  conspiracy,  notwithstand- 
ing the  statutes  which  regulate  their  work  and  wages  do  not  direct  this 
mode  of  prosecution  ;  for  this  offense  consists  in  the  conspiring  and  not  in 
the  refusal,  and  all  conspiracies  are  illegal  though  the  subject  matter  of 
them  may  be  lawful.  See  the  case  of  the  Tubwomen  v.  The  London 
Brewers,  8  Mod.  Rep.,  11.  320."     The  citation  at  320  is  of  Starling's  Case, 
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for  breach  thereof;  and  also  indirectly  to  prevent  Edward 
Whitess  from  following  his  trade,  and  to  impoverish  him 
by  refusing  to  work  for  certain  persons  who  employed 
him  ;  and  to  increase  wages,  and  to  refuse  to  work  for  any 
one  who  should  have  more  than  two  apprentices  at  the 
same  time  to  learn  their  art,  and  indirectly  to  impoverish 
divers  other  persons  named.  For  the  defendants,  Sampson1 
attacked  the  whole  system  of  common  law,  and  declared 
that  no  American  opinion  sanctioned  the  doctrine  of  the 
criminality  of  agreements  by  workingmen  to  raise  wages, 
except  Recorder  Levy's,2  the  soundness  of  which  he  dis- 
puted, arguing  that  it  rested  chiefly  on  the  authority  of 
Hawkins'  statement  that  "all  confederacies  whatever, 
wrongfully  to  prejudice  a  third  person  are  highly  criminal 
at  common  law,  as  where  divers  persons  confederate  to- 
gether by  indirect  means  to  impoverish  a  third  person  "  ;  a 
rule  applicable  only  to  common  law  conspiracies,  that  is  to 
say,  maintenance  and  false  and  malicious  accusations  of  in- 
dictable offences  which  were  crimina  fa/si.3  He  denied 
that  Hawkins  ever  wrote  "  that  all  confederacies  are  unlaw- 
ful though  the  object  of  them  be  lawful,"  a  doctrine  which, 
he  said,  was  taken  from  the  case  of  The  Journeymen 
Taylors,  decided  in  1721,  whereas  Hawkins'  book,  published 
in  1 7 16,  did  not  contain  this  dictum  taken  from  "  the  worst 
book  of  English  reports  under  which  the  shelf  groans."4 
Reviewing  all  cases  cited  in  Hawkins'  original  note,  includ- 
ing Rex  v.  Alderman  Sterling,5  he  said  that  this  was  a  case 
referred  to  from  the  "  miserable  bad  bo  <k  by  the  title  of 
The  Tubwomen  v.  The  Brewers  of  London."  It  seemed  to 
puzzle  the  counsel  in  Philadelphia,  and  it  puzzles  us  no  less, 
to  divine  who  these  same  Tubwomen  could  be.  *  *  * 
The  solution  of  the  difficulty  may  be  this  :  There  was 
formerly  in  the   Exchequer  a  barrister  called  the  Tubman, 

1  Reported  by  Wm.  Sampson,  Esq.,  of  counsel  supra. 

2  In  the  Philadelphia  Boot  and  Shoe  Makers  Case,  supra. 

3  Cf.  Turner's  Case  (1810)  13  East  228  wherein  Lord  Ellenborough 
C.  J,  (citing  Godb.  444)  said  that  all  conspiracy  cases  proceeded  upon  the 
theory  that  the  combination  was  to  effect  its  object  by  falsity ;  and  that  an 
indictment  of  conspiracy  to  commit  a  mere  civil  trespass  would  not  lie.  Cf . 
Queen  v.  Daniell  (1704)  6  Mod.  99. 

5  Also  citing  Burrowes'  marginalia,  supra. 

6  Which  he  cited  only  from  1  Lev.  The  case  is  reported  (1665)  1  Sid 
174  ;  1  Keb  650  ;  655  ;  675  ;  682  ;  &  1  Levinz  125. 
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who  was  a  King's  counsel  and  had  precedence.  It  might 
have  been  his  duty  to  file  this  information  ;  and  the 
cause  which  would  improperly  have  been  entitled  The 
Tubman  v.  The  Brewers,  was  still  more  so  called  The  Tub- 
women  v.  The  Brewers,  by  the  reporter,  whom  the  Court 
of  Kings  Bench  states  to  have  been  a  misstater  of  cases.  It 
was  about  gallon  beer.  Gallons  and  tubs  have  some  af- 
finity, gallons  being  but  the  diminutive  of  tubs.  Sic  canibus 
catulos  simi/is,sic  matribus  hcedos.  And  between  the  tubman 
and  the  tubwomen  there  is  but  a  syllable.  A  reporter  so 
ignorant  of  men  and  things  might  mistake,  as  was  his  habit, 
and  send  forth  the  case  in  this  report  with  this  whimsical 
title."  Mr.  Sampson  also  contended  that  Starling's  Case  laid 
down  no  such  principle  as  that  attributed  to  The  Tub- 
women's;  for  the  Judges  in  the  former  admitted  that,  as  a 
general  principle,  meeting  and  consulting  to  impoverish 
private  individuals,  as  the  excisemen  were1,  could  not  main- 
tain a  public  prosecution,  but  that  the  case  was  exceptional 
in  that  it  affected  the  King's  revenue  ;  or  as  Sampson  put  it 
*'  The  principle  of  the  decision  seems  truly  to  have  been 
this,  that  reges  habent  longas  manus."  Mr.  Colden,  also  for 
the  defence,  argued  that  combinations  to  raise  wages  could 
only  be  punished  as  conspiracies  under  the  statutes  of 
laborers,  prior  to  which  no  case  could  be  found  condemning 
them  ;  and  that  the  Cambridge  Taylors'  Case  was  grounded 
upon  statute.2  On  the  other  hand  Riker,  for  the  prosecu- 
tion, argued  that  by  the  common  law  of  England  adopted 
in  New  York,  the  conspiracies  charged  were  criminal.  He 
said  :  M  This  conspiracy  unnaturally  to  force  the  price  of 
labor  beyond  its  natural  measure  is  as  dangerous  as  any 
kind  of  monopoly,  and  if  it  be  tolerated,  as  well  may  be 
regrating,  forestalling,  and  every  other  pernicious  combina- 
tion. Suppose  all  the  bakers  in  New  York  were  to  refuse 
to  bake  till  they  received  an  exorbitant  remuneration. 
Suppose  the  butchers  should  enter  into  a  similar  combina- 

1  But  Wyndham  J.  in  Keeble's  Report  deemed  them  public  persons, 
see  infra. 

2  Cf.  National  Protective  Ass'n  v.  Cummings,  supra.  Mr.  Sampson 
said  that  these  statutes  were  "  The  lineal  descendants,  the  lawful  and 
immediate  issue  of  pestilence  and  public  calamity  "  :  and  cited  Espinella's 
letters  to  the  effect  that  the  poverty  and  pain  of  the  English  working 
classes  is  such  that  "  The  workmen  in  certain  manufacturing  towns  in 
England  exhibit  the  strange  phenomena  of  green  hair  and  red  eyes." 
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tion  ;  and  if  there  be  impunity  for  them,  why  shall  not  all 
other  artisans  do  likewise  ?  What  will  become  of  the  poor, 
whose  case  the  counsel  takes  so  feelingly  to  heart  ?  The 
rich  will,  by  their  money,  find  supplies;  but  what  will  be 
the  sufferings  of  the  poor  classes  ?  "  And  then  he  advanced 
an  hypothesis  that  seems  both  strange  and  familiar  to-day  : 
"  Suppose  that  some  rich  speculators,  acting  upon  similar 
principles,  should,  in  a  cold  winter,  combine  to  purchase 
up  all  the  wood,  and  refuse  to  sell  it  but  at  an  extravagant 
advance,  should  we  have  no  law  to  protect  the  poor  against 
such  oppression?"  "  And  would  it  be  argued  that  without 
an  express  statute  the  law  could  furnish  no  remedy."1  As 
such  acts  would  be  against  the  public  good,  and  immoral  in 
a  high  degree,  they  would  therefore  fall  under  the  animad- 
version of  the  general  law  ;  and,  as  offences  against  the 
whole  community,  be  subject  to  public  prosecution." 
Emmett,  with  Riker,  controverting  the  proposition  that 
conspiracy  does  not  he  at  common  law  except  in  connection 
with  crimina  falsi,  which  were  infamously  punished,  citing 
Cope's  Case2,  argued  that  Hawkins  rested  on  good  author- 
ities, of  which  the  most  important  is  Starling's  Case,  holding 
that  "either  a  conspiracy  unlawfully  to  prejudice  other  in- 
dividuals or  the  public  at  large,  is  an  offence,"  and  that  "  all 
confederacies  whatever  wrongfully  to  prejudice  a  third  per- 
son are  highly  criminal  "  at  common  law  in  this  country.3 
Admitting  some  cases  in  Modern  to  have  been  badly 
reported,  he  maintained  that  others  had  never  been  ques- 
tioned, and  that  East,  the  most  recent  authority  on  crown 
law,  relied  upon  the  Taylors'  Case  in  stating  the  principle 
that  "  an  indictment  lies  whenever  either  the  conspiracy  is 
entered  into  for  a  corrupt  and  illegal  purpose  [or  for  the 
use  of  unlawful  means  to  effect  a  legal  purpose],  although 
such  purpose  be  not  effected,"  a  doctrine  broadly  laid  down 
in  the  Taylors'  Case,  and  supported  by  that  of  The  Tub- 
women   v.  The   Brewers   of    London4,  "which,"  he    said, 

1  See  Peo.  v.  Sheldon  (1890)  66  Hun  590  afd.  (1893),  139  N.  Y.  251  ; 
Cummings  v.  Union  Blue  Stone  Co.  (1900)  164  N.  Y.  401. 

2  (171 8)  1  Stra.  144;  conspiracy  to  ruin  a  card  maker  by  putting 
grease  into  his  paste;  and  Sir  Francis  Delaval's  Case  (1763)  3  Burr  1434 
conspiracy  to  assign  a  woman  with  her  consent  to  immoral  purposes. 
Cf.  Note  Skinner  v.  Gunton,  1  Wm.  Saunders  230. 

3  3  Wilson's  Lectures  118. 

4  This  is  an  argument  that  an  overt  act  need  not  be  proved  and  not 
that  what  A  may  lawfully  do  may  be  the  purpose  of  a  conspiracy. 
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"  has  puzzled  not  only  the  opposite  counsel,  but  those  in  a 
neighboring  State  have  examined  the  question  to  know 
where  that  case  is  to  be  found  and  what  it  means.  My 
learned  friend,  however,  has  settled  into  the  belief  that  it 
means  the  case  of  The  King  v.  Alderman  Sterling  and 
others,  already  commented  upon.  In  this  I  concur,  al- 
though not  for  the  reasons  he  assigns,  for  it  having  been 
tried  and  decided  in  the  Kings  Bench,  the  tubman  of  the 
Court  of  Exchequer  could  have  nothing  to  say  to  it  ;  and 
even  if  he  had  I  do  not  see  why  its  being  conducted  by  an 
officer,  called  the  tubman  of  the  court,  should  entitle  it  to 
be  called  the  Tubwomen's  Case  (J).  The  truth,  I  presume, 
is  that  the  small  beer,  called  gallon  beer,  mentioned  in  that 
report  as  being  sold  to  the  poor,  was  hawked  about,  as 
similar  beverages  are  in  many  countries,  and  sold  in  the 
streets  by  women  who,  from  their  occupation  and  the 
vessels  in  which  was  contained  the  article  they  sold,  were 
called  tubwomen.  And  when  the  brewers  of  London  com- 
bined not  to  make  or  permit  any  more  such  beer  to  be 
made,  by  which  the  occupation  of  these  women  was  ruined, 
it  is  very  probable  that  their  interest  and  activity  against 
the  brewers  made  them  conspicuous  personages  in  the 
cause  and  procured  that  name  for  the  case.  Be  that,  how- 
ever, as  it  may,  the  case  of  King  v.  Sterling  undoubtedly 
contains  the  principle  that  supports  the  case  in  8  Mod.;  that 
any  conspiracy  to  do  a  wrongful  act,  tending  to  public  injury  or 
the  impoverishment  of  third  person  is  indictable  (2)."  It  would 
thus  appear  that  if  Sterling's  Case  be,  in  fact,  the  same  with 
that  of  the  Tubwomen,  it  was  not  cited  by  these  learned 
counsel  for  the  broad  proposition  attributed  to  the  latter  in 
the  Taylors'  Case,  but  rather  to  the  point  that  the  agree- 

1  So  Mr.  Wright  (page  42),  impugning  the  authority  of  the  Taylors' 
Case,  points  out  that  while  the  defendants  were  tailors  of  Cambridge,  the 
case  is  made  to  turn  on  7  Geo.  1  c.  13,  which  only  applied  to  the 
metropolis. 

2  Our  italics.  Here  again  it  is  to  be  noted  that  the  italicized  proposi- 
tion is  not  that  attributed  to  the  Tubwomen,  namely,  that  the  conspiracy 
is  indictable,  although  the  act  with  which  it  is  concerned  may  be  lawfully 
done  by  individuals.  Mr.  Emmett  further  offered  from  the  Liber  Assiza- 
rum  27  Ed.  m  page  138,  139,  a  list  of  matters  to  be  inquired  of  by  in- 
quest of  office  in  the  King's  Bench,  including  covin  or  alliance  of  mer- 
chants to  raise  the  price  of  wool,  as  ancient  authority  to  show  that 
conspiracies,  whose  gravamen  was  impoverishment  of  the  people,  were 
common  law  offences  not  dependent  upon  the  plague  or  the  Statute  of 
Laborers. 
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ment,  tending  to  impoverish   third  persons,  was  unlawful 
and  indictable  even  without  an  overt  act.      The  reporters 
of  the  King  v.  Sterling  do  not  entirely  agree.      They  are 
not  in  accord  even  as  to  the  punishment  inflicted.      Siderfin 
says,  "  Et  puis  Us  fueront  fine  in  2,000  marks.     Scil.   Chescun 
forsque  est  100  marks  &  il  500,"  an  inaccurate  computation, 
since  there  were  sixteen  defendants  besides  Sterling.  Keble 
says,  "  The  court  fined   him  (Sterling)  300  marks  and  the 
rest  100  marks  apiece  as  the  first  warning;"   and   Levinz 
says,  "  Thereupon  they  fined  Sterling  1,000  marks  and  the 
others  300  marks  each."     The  information  as  set  out  in  Sid- 
erfin,1 "  fuit prefer r  vers  S.  &  les  auters,  Brewers  de   Lond' 
pur  ceo  que  t/s  fueront  de  confederacy ;  ont  conspire  pur  deprender 
le  Gallon  Trade  {que  est  ceo  per   que  les  povers  sont  supply^  & 
pur  cause  les  povers  de  mutiny  vers  les  Fermors  del  Excise,  Et 
V  information  ouster  recite  que  lou  L excise  est  settle  sur  le  Roy 
per  Act  de  Parliament  &  part  de  son  Revenue   Les  Defendants 
ont  per  combination  &  confederacy  endeavour  p  depauperate  les 
Fermors  del  Excise."  Upon  plea  of  "Rien  culp"  the  jury  found 
defendants  "  Culp  de  rien   forsque  le  conspiration  pur  depau- 
perate les  Fermors  del  Excise.      Et  fuit  move  pur  quash  cet 
Information"    because    there    was    no    allegation  of  vi  ct 
armis ;  but  the  court  held  this  unnecessary,  because  "  Con- 
federacies  &  conspiracies   ne   sont  properment   ove  Force  mes 
secret  et  occult  sans  overt  poyar  :  "a    and,  more  important, 
because  defendants  were  found  guilty  of  no  offence,  since 
they    were   acquit    of    everything  "  forsque  l'impoverish- 
ing  del  Fermors,  &  nest  ascun  offence  punishable  per  nostrc 
Ley  pur  depauperate  auter  al  intent  de  inrich  moy  mesme  come 
per  vender  commodities  al  cheaper  rates".3     But  the  court, 
after  many  debates,  more  fully  set  out  in   Keble,  sustained 
judgment  for  the  king  upon  the  ground   that  the  verdict 
related  to  the  information,  which  recited  that  the  excise 
was  part  of  his  revenue,  and,  therefore,  that  to  impoverish 
the  farmers  was  to  wish  to  make  them  incapable  of  paying 
the  king  his  due.      "  Et  comment  la  ne  poit  estre  conspiracy 
sans  ascun  overt  act  de  plusors,  uncore  Us  touts  agree  que  le  con- 

1  I  Sid.  174.         2  Our  italics.     Citing  29  Ass.  45;  Stamford  95  F. 

3  This  is  the  argument  still  brought  forward  in  defence  of  all  combi- 
nations, whether  of  capital  or  labor.  Cf.  Mogul  SS.  Co.  v.  MacGregor 
(1889),  23  Q.  B.  D.  598;  [1892]  A.  C.  25. 
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federacy  icy  est  act  punishable  pur  que  judgment  serra  done  pur 
le  Roy,"  that  is  to  say,  it  was  recognized  that  there  was  not 
a  conspiracy  but  a  confederacy,  and  that  the  offence  com- 
mitted was  punishable  solely  because  it  related  to  the  king; 
and,  accordingly,  the  court  imposed  a  mere  fine,  instead  of 
the  villainous  punishment  attaching  to  conspiracy,  and 
even  refused  to  hear  testimony  to  aggravate  the  offence  in 
order  to  increase  the  fine. 

Levinz  reports  the  information  as  charging  that  defend- 
ants "did  factiously  and  unlawfully  assemble  themselves 
and  conspire  to  impoverish  the  Excisemen,  and  made 
Orders  that  no  Small  Beer  called  Gallon  Beer  should  be 
made  for  such  or  so  long  a  time  to  be  sold  to  the  Poor,  nor 
no  ale  but  of  such  a  price,  with  intent  to  move  the  Common 
People  to  pull  down  the  Excise  House  and  bring  the 
Excisemen  into  the  Hatred  of  the  People,  and  to  impoverish 
and  disable  them  from  paying  their  Rent  (being  118,000  £' 
per  annum)  to  the  King.*'  Being  found  guiltv  of  assembling 
and  consulting  to  impoverish  the  excisemen,  but  not  guilty 
of  the  residue,  defendants  urged  in  arrest  of  judgment 
that,  having  been  found  guilty  only  of  conspiring  without 
any  act  done — not  being  guilty  of  making  the  orders — they 
were  not  punishable  at  the  King's  suit,  but  only  at  the  suit 
of  the  private  persons,  the  Excisemen,  if  they  were 
endamaged,  also  that  the  contriving  to  impoverish  the 
Excisemen  was  uncertain  in  meaning,  as  it  may  have  been 
by  bringing  actions  against  them  for  just  debts.  But  the 
Court  holding  that  the  conspiracy  tended  to  the  Publick 
because  it  concerned  the  king's  revenue  ;  that  the  verdict 
relating  to  the  charge,  to  wit,  factious  and  unlawful  con- 
spiracy, well  enough  explained  what  kind  of  impoverish- 
ment was  intended;  and  that  "  A  conspiracy  to  do  an 
unlawful  thing  is  punishable  without  any  Overt  act  done,"1 
gave  their  opinions  that  judgment  should  be  given  for  the 
king;  Hyde,  Twysden  and  Kelynge  saying  "  That  the  bare 
Conspiracy  in  this  Case  to  diminish  the  King's  revenue, 
without  any  act  done  is  fineable.''2     Keble  reports  Keeling 

Siting  "9  Co.  Rep.  Poulters  (sic)  Case"  Moor  788,  and  Lord  Gray's, 
Scrogg's  and  Midwinter's  Cases,  (1636)  in  the  Star  Chamber.  Not  so 
Siderfin. 

1  Citing  27  Ass.  44;  43  Ass.  20. 
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of  opinion  "that   this  bare  conspiracy   is  a  great  Crime, 
where  it  is  to  do  that  which  is  evil,  although  to  private 
person     *     *     *     but     whatever      concerns      the     King's 
Revenue  is  publick."    Windham,  that  "  They  are  acquitted 
of  Conspiracy,  which  properly  is  where  it  is  to  Indict  men 
for  their  Lives,  and    this   is    that   whereon    the  Writ  lieth 
*     *     *     if  it  were  a  conspiracy,  there  ought  to  have  been 
some   Overt  Act  expressed1     *     *     *     I   do  conceive  the 
defendants  found   Guilty  of  Confederacy,  as  in  the  Poult- 
erer's Case;"  and  also  that  the  "customers"  were  publick 
persons:  Twisden,  that  defendants  were  guilty  of  unlawful 
Assembly  and   Conspiracy,  which   was  all  one  with   Con- 
federacy;   and    that    while    intent   is   fluctuating    and    not 
punishable  until  acted  on,  it  is  sufficiently  evidenced  by  the 
act  of  assembly  and  consulting;  also  that  the  King's  Treas- 
ure is  publick:  Hyde,  that  the  jury's  finding,  that  "it  was 
factiose   illicite   and  unlawfully    assemblaverunt  and   congre- 
gaverunt"  was  sufficient  for  them  to  give  judgment,  and 
that  such  assemblies  are  punishable  as  prohibited  by  law 
though    no   act   be   done;    that   the    King's  Revenue  was 
publick   and   that  it  would   be  punishable  to  conspire  to 
deprive  a  private  person  of  his  Rents,  though  not  so  great. 
And  thus    we    find    that   in    the   separate  opinions  of  the 
judges,  as  well  as  in  the  court's  judgment,  there  is  assertion, 
not  of  the  broad  rule  attributed  to  The  Tubwomen's  Case, 
but,    at    most,  of   the    doctrine   that   overt   acts    are    not 
necessary  to  make  out  the  offense,  whether  of  confederacy 
or  conspiracy,  in  addition  to  an  unlawful  agreement;  and 
that  the  real  point  of  the  decision  was  the  depauperating  of 
the  king's  farmers    and  therefore  his  revenue,  which  some 
opined   might  also  be  an  offence  in  the  case  of  a  private 
person.     Therefore,  if  the  Tubwomen's  Case  be  identical 
with  Sterling's,  its  principle  was  misstated  in  the  Taylors' 
case,    prior   to   which    the   nearest    approximation    to   the 
doctrine   attributed    to  the  Tubwomen    was  expressed  in 
Thorpe's  Case2  by  counsel  who,  arguendo,  said  "  That  which 
is  lawful  for  one  man  to  do  may  be  made  unlawful  to  do  by 
conspiracy:  for  instance  it  is  lawful  for  any  brewer  to  brew 
small  beer,  but  if  several  shall  conspire  to  brew  no  strong 
but  all  small  beer,  on  purpose  to  defraud  the  king  of  his 
1  This  corresponds  with  Siderfin.  2  (1696)  5  Mod.  221. 
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duties,  such  conspiracy  is  unlawful.  And  so  it  was  held  in 
Sir  Samuel  Sterling's  Case,  who,  because  he  could  not  farm 
the  excise,  did  confederate  with  several  brewers  to  brew 
small  beer  only."  This  statement  in  the  subjunctive  is  very 
different  from  that  of  the  broad  indicative  in  the  Tub- 
women's  Case.  But  in  Queens.  Daniel1,  wherein  two  were 
charged  with  enticing  a  servant  from  his  master,  Holt,  C.  J., 
said,  "  The  case  of  Sterling  was  directly  of  a  public  nature 
and  levelled  at  the  government  and  the  git  of  the  offence 
was  its  influence  on  the  public  and  not  the  conspiracy,  for 
that  must  be  put  into  execution  before  it  is  a  conspiracy;" 
and  he  was  also  of  opinion  that  a  conspiracy  to  do  a  private 
wrong  was  not  indictable.2 

If  the  Tubwomen's  rule  be  transposed  from  the  indic- 
ative to  the  subjunctive,  as  it  was  quoted  in  Thorpe's  Case, 
and  made  to  read  "  A  conspiracy  may  be  illegal  although 
the  matter  about  which  defendants  conspired  might  have 
been  lawful  for  them  or  any  of  them  to  do,  if  they  had  not 
conspired  to  do  it,"  thus  limiting  its  generality,  it  will  be 
found  to  be  still  approved  by  high  authority.  Indeed  it 
was  pronounced  to  be  settled  law  in  the  People  v.  Fisher3, 
wherein  the  Court  held  a  conspiracy  of  shoemakers,  to 
increase  wages  by  coercing  masters  and  other  workmen  by 
indirect  means,  to  be  indictable  under  the  Revised  Statutes 
of  New  York,  which  early  classified  criminal  conspiracies 
and  provided  that  overt  acts  should  be  alleged  and  proved4, 

1  Supra. 

2  This  obiter  also  seems  to  follow  Siderfin  but  to  be  against  the 
weight  of  the  dicta  in  Keble  from  which  it  appears  that  the  judges, 
although  they  regarded  the  excisemen  as  public  persons,  seemed  also  of 
opinion  that  the  writ  would  lie  for  the  conspiracy  to  depauperate  a  private 
person.  In  King  v.  Eccles  (1783)  3  Doug.  337,  Lord  Mansfield  held  that 
an  indictment  charging  conspiracy  by  indirect  means  to  deprive  Booth,  a 
a  tailor,  from  exercising  his  trade  and  reduce  him  to  poverty,  was  good 
without  stating  the  means;  and  Lord  Coleridge  said  in  Mogul  SS.  Co.  v. 
McGregor,  supra,  that  for  the  principle  involved  the  decision  was  as  good 
law  as  when  uttered. 

3  (1835)  14  Wend.  9,  at  16.  This  case  has  been  cited  with  approval 
down  to  our  own  time.  See  Hooker  v.  Vande water  (1847)  4  Den.  349 
at  343;  Johnston  Han-ester  Co.  v.  Meinhardt  (1880)  9  Abb.  N.  C.  393  at 
399;  Leonard  v.  Poole  (1889)  114  N.  Y.  371  at  377;  Old  Dominion  SS. 
Co.  v.  McKenna  (1887)  18  Abb.  N.  C.  262  at  282  ;  Peo.  v.  Milk  Exchange 
(1895)  145  N.  Y.  267  at  274:  Peo.  v.  Sheldon,  supra ;  State  v.  Donaldson 
and  other  cases  supra. 

*  See  note  to  Revised  Statutes  Part  IV  Ch.  1  Title  6  Sec.  8  Vol.  II 
p.  576 ;  the  note  Vol.  Ill  p.  828  Edition  1838  assigns  the  revisers  reasons 
for  providing  by  Sec.  10  that  no  agreements  except  to  commit  felony  on 
the  person,  arson  or  burglary  shall  be  deemed  conspiracy  without  overt  act. 
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and  placed  the  decision  squarely  upon  the  principle  that 
"competition  is  the  life  of  trade."  But  we  are  told  that 
the  decisions  so  holding  were  founded  upon  exploded  ideas 
of  political  economy  ;  and  that  no  act  which  an  individual 
may  do  lawfully  can  become  unlawful  because  done  by 
many  in  combination  ;  and  no  lawful  act  can  become  un- 
lawful merely  because  done  with  an  evil  motive.  Such 
general  propositions  seem  to  be  as  open  to  criticism  as  the 
equally  broad  rule  of  the  Tubwomen.  As  to  the  former 
proposition :  It  has  been  said  recently  by  high  authority, 
entitled  to  great  deference  and  respect,  "  Whatever  one 
man  may  do  alone  he  may  do  in  combination  with  others 
provided  they  have  no  unlawful  object."1  Does  this 
dictum  afford  a  working  principle?  And  what  are  we  to 
understand  by  the  term  "  unlawful  "  in  the  proviso  ?  Does 
it  mean,  "  actionable  civilly  or  criminally;"  or  "void,  as 
unenforceable  at  law,"  or  "  the  converse  of  the  biblical 
'  lawful  and  right  ?' "  If  the  dictum  means  that  men  in  com- 
bination may  do  by  legal  methods  for  legal  ends  whatever 
an  individual  may  so  do,  it  only  states  what  has  probably 
always  been  the  common  law.8  If  it  means  that  because 
combinations,  formerly  indictable,  are  now  legalized  by 
statute  for  certain  trade  purposes  or  disputes,  therefore 
many  in  combination  may  do  without  legal  liability  every- 
thing that  an  individual  might  do  without  subjecting  him- 
self to  a  civil  or  criminal  action,  then  it  would  seem  to  be 
too  broadly  stated.  And  if  it  implies  that  a  combination 
may  not  do  for  an  "  unlawful  object"  what  an  individual 
might  lawfully  do  for  the  same  object,  it  admits  that  the 
multitude  of  actors  may  still,  if  operating  in  concert  to  the 
prejudice  of  others,  render  actionable  what  an  individual 
might  do  without  legal  liability. 

As  to  the  latter  proposition  :  in  Quinn  v.  Leathern3 
Lord  Macnaghtan  said,  "  The  sum  ot  Allen  v.  Flood  is 
what  was  said  by  Parke  B.  in  Stevenson  v.  Newnham,  '  An 
act    which  does   not  amount   to  a  legal  injury  cannot  be 

1  National  Protective  Ass'n  v.  Cummings,  supra,  at  321. 
1  Cf.  Lord  Bramwell  in  Mogul  Appeal  [1892]  A.  C.  at  47. 
s  [1901]  A.  C.  495,  at  508. 
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actionable  because  it  is  done  with  a  bad  intent.'"1  But  in 
Leathem's  case  all  the  Lords  agreed  that  Flood's8  was 
decided  on  a  theory  that  the  evidence  proved  not  a  con- 
spiracy, not  even  a  threat,  but  only  a  warning  by  Allen, 
the  sole  defendant,  to  the  employer  of  the  plaintiffs,  Flood 
and  Taylor,  that  union  men  would  adopt  a  certain  course 
if  Flood  and  Taylor  were  not  discharged.  Now,  as  it  is 
lawful  under  any  circumstances  for  an  individual  to  give 
such  a  warning  as  was  given,  Flood's  motive  did  not  render 
actionable  his  otherwise  legal  act.  Thus  the  generality  of 
the  decision  was  limited  by  the  facts  found  to  the  case  of 
an  individual  only,  and  does  not  necessarily  apply  to  cases 
of  conspiracy.3  Motive  or  intent  to  commit  public  injury 
or  private  oppression  or  to  interfere  with  the  rights  of 
others  cannot  be  so  absolutely  severed  from  the  idea  of 
conspiracy  ;  for,  while  the  gist  of  that  offence  is  the  agree- 
ment, the  animus  or  purpose  of  the  agreement  is  also 
regarded.  In  the  leading  American  case  of  Common- 
wealth v.  Carlisle4  upon  a  motion  to  discharge  under  writ 
of  habeas  corpus  certain  master  shoemakers  indicted  for 
conspiracv  to  reduce  wages,  Gibson,  J.,  refusing  the  appli- 
cation, said  in  one  of  the  most  lucid  opinions  rendered  upon 
conspiracy,  and  one  constantly  quoted  "  I  take  it,  then,  a 
combination  is  criminal  wherever  the  act  to  be  done  has  a 
necessary  tendencv  to  prejudice  the  public  or  to  oppress 
individuals  by  unjustly  subjecting  them  to  the  power  of 
the  confederates  and  giving  effect  to  the  purposes  of  the 
latter  whether  of  extortion  or  mischief.  According  to 
this  view  of  the  law  a  combination  of  employers  to  depress 
the  wages  of  journevmen  below  what  they  should  be,  if 
there  was  no  recurrence  to  artificial  means  by  either  side, 
is  criminal";    and  again,  "Where  the  act  is  lawful  for  an 

1  [ 1 853]  13  C.  B.  at  297.  This  was  an  action  for  wrongfully  and 
maliciously  seizing  goods  as  and  for  a  distress  for  more  rent  than  was 
really  due.  Held  that  the  distress  not  being  actionable  per  se,  would  not 
be  made  so  by  using  the  word  maliciously.  But  if  malice,  i.  <?. ,  intent, 
motive,  is  an  element  of  the  "  legal  injury,"  this  dictum  would  not  seem 
to  apply. 

2 [1898]  A.  C.  1. 

3  In  fact  Lord  Davey  said  in  Allen  v.  Flood,  supra,  at  172.  "  This,  I 
will  remind  your  Lordships,  is  not  a  case  of  conspiracy.  I  do  not  say 
whether  if  it  were,  it  would  or  would  not  make  an  essential  difference. 

4  Supra. 


464  COLUMBIA  LA  W  REVIEW. 

individual  it  can  be  the  subject  of  a  conspiracy,  when  done 
in  concert,  only  where  there  is  a  direct  intention  that  injury 
shall  result  from  it,  or  where  the  object  is  to  benefit  the 
conspirators  to  the  prejudice  of  the  public  or  the  oppres- 
sion of  individuals,  and  where  such  prejudice  or  oppression 
is  the  natural  and  necessary  consequence"1;  and  again 
"The  motive  may  also  be  as  important  to  avoid  as  to 
induce  an  inference  of  criminality.  The  mere  act  of  com- 
bining to  change  the  price  of  labor  is  perhaps  evidence  of 
impropriety  of  intention  but  not  conclusive;  for  if  the 
accused  can  show  that  the  object  was  not  to  give  an  undue 
value  to  labor,  but  to  foil  their  antagonists  in  an  attempt 
to  assign  to  it,  by  surreptitious  means,  a  value  which  it 
would  not  otherwise  have  they  would  make  out  a  good 
defence."2  A  distinction  then  is  to  be  drawn  in  gauging 
the  quality  of  acts  alleged  to  be .  in  restraint  of  trade, 
oppressive,  or  to  the  public  harm,  according  as  they  are 
done  solely  to  further  one's  own  interest — although  at  the 
expense  of  another — or  to  injure  that  other  without,  as  it 
is  said,  "just  excuse3  "  ;  which  is  only  the  modern  way  of 
saying  what  was  urged  for  the  defence  in  Starling s  case. 
"  Nest  ascun  offence  punishable  per  nostre  Ley  pur  depauperate 
auter  al  intent  de  inrich  moy  mesme  per  vender  commodities  al 
cheaper  rates" ;  and  this  is  the  doctrine  of  the  Mogul 
Case.4  No  act  amounts  to  a  legal  injury  civilly  action- 
able unless  damage  results  ;  and,  of  course,  in  the  absence 
of  legal  damage,  evil  motive  alone  cannot  give  rise  to  a 
cause  of  action.  But  where  A  is  wronged  by  B,  the  latter's 
liability,  i.e,  whether  A  has  a  cause  of  action  even  on  the 
civil  side  of  the  law,  may  depend  upon  the  intent  or  motive 
with  which  the  act  complained  of  was  done.  Thus  the 
privilege  of  the  occasion  allows  an  employer  to  speak 
frankly  to  one  seeking  references  as  to  his  servant ;  but 
an  evil  motive,  whether  evidenced  by  actual  malice  or 
gross  carelessness,  destroys  the  privilege  of  the  occasion. 
An  arrest,  otherwise  lawful,/,  e.,  justifiable,  may  by  its  rao- 

1  Cf.  Farmers'  Loan  &  Trust  Co.  v.  Northern  Pacific  R.  R.  [ 1 894 J 
60  Fed.  803  modified  by  Arthur  et  al.  v.  Oakes  [1894]  63  Fed.  310. 

2This  would  afford  to  employers  ordering  a  lockout  a  defence  if  they 
did  so  to  meet  a  strike.     Cf.  Hilton  v.  Eckersley,  supra. 

3  Quinn  v.  Leathern,  supra.  *  Supra. 
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tive  give  ground  for  an  action  of  malicious  prosecution  ; 
and  the  same  element  of  motive  differentiates  the  use  from 
the  abuse  of  process. l 

So  that,  however  pretty  the  theory  may  be  that  com- 
binations of  men  may  do  lawfully  what  each  individual  of 
them  may  do,  and  that  the  motive  with  which  they  act 
does  not  affect  their  liability,  the  preponderance  of  judicial 
opinion  recognizes  the  obvious  fact  that  the  multitude  may 
coerce  and  ruin  a  man  by  simultaneity  in  doing  acts,  which, 
if  done  by  an  individual,  would  be  either  lawful  or  so 
harmless  as  to  be  not  actionable,  even  if  actuated  by  bad 
motives.  Thus  in  the  Mogul  Case,  in  the  Queen's  Bench 
Division,  Bowen,  L.  J.,  said2  "Of  the  general  proposition, 
that  certain  kinds  of  conduct  not  criminal  in  any  one  indi- 
vidual may  become  criminal  if  done  by  combination  among 
several,  there  can  be  no  doubt.  The  distinction  is  based 
on  sound  reason,  for  a  combination  may  make  oppressive 
or  dangerous  that  which  if  it  proceeded  only  from  a  single 
person  would  be  otherwise,  and  the  very  fact  of  the  com- 
bination may  show  that  the  object  is  simply  to  do  harm, 
and  not  to  exercise  one's  just  rights  *  *  *  and  it  may  be 
observed  in  passing  that  as  a  rule  it  is  the  damage  wrong- 
fully done  and  not  the  conspiracy  that  is  the  gist  of  actions 
on  the  case  for  conspiracy."  And  Fry,  L.  J.,  said  the  act 
may  be  unlawful  (a)  because  unlawful  in  each  of  the  agree- 
ing parties  if  he  did  it  alone  or  (b)  "  because  though  lawful 
in  one  it  is  unlawful  in  two  or  more."3  And  in  the  same 
case  in  the  House  of  Lords,4- the  Earl  of  Halsbury,  L.  C, 
said  "My  Lords,  I  do  not  deny  that  there  are  many  things 
which  might  be  perfectly  lawfully  done  by  an  individual, 
which,  when  done  by  a  number  of  persons  become  unlaw- 
ful";6 and  Lord  Bramwell  said,  "It  has  been  objected  by 
capable  persons,  that  it  is  strange  that  that  should  be  un- 

1  Lord  Herschell  in  Allen  v.  Flood,  supra,  at  125  considers  this  "an 
exceptional  case  "  ;  and  that  in  actions  of  libel  and  slander  legal  liability 
does  not  depend  on  the  presence  or  absence  of  malice ;  but  that  even  if 
it  could  be  established  that  in  a  certain  well-defined  class  of  cases  "  it  is 
settled  law  that  an  evil  motive  renders  actionable  acts  otherwise  innocent, 
that  is  surely  far  from  shewing  that  such  a  motive  always  makes  acts 
prejudicial  to  another  which  are  otherwise  lawful."  Query  :  is  not  con- 
spiracy one  of  the  class  of  cases  in  which  evil  motive  so  operates? 

2  23  Q.  B.  D.  at  616.         3  S.  C.  624. 

4  Supra,  at  38.         5  (1892)  A.  C.  at  38. 
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lawful  if  done  by  several  which  is  not  if  done  by  one,  that 
the  thing  is  wrong  if  done  by  one,  if  wrong  when  done  by 
several ;  if  not  wrong  when  done  by  one,  it  cannot  be  when 
done  by  several.  I  think  there  is  an  obvious  answer, 
indeed  two;  one  is  that  a  man  may  encounter  the  acts  of  a 
single  person,  yet  not  be  fairly  matched  against  several. 
The  other  is,  that  the  act  when  done  by  an  individual  is 
wrong,  though  not  punishable,  because  the  law  avoids  the 
multiplicity  of  crimes,  de  minimis  non  curat  lex,  while  if  done 
by  several  it  is  sufficiently  important  to  be  treated  as  a 
crime."1  So  in  Quinn  v.  Leathern,  Lord  Brampton  quot- 
ing approvingly  the  words  of  Lord  Bramwell  in  Druitt's 
Case  2  that  "the  liberty  of  a  man's  mind  and  will  to  say 
how  he  should  bestow  himself  and  his  means,  his  talent  and 
industry,  was  as  much  a  subject  of  the  law's  protection  as 
was  that  of  his  body,  said :  "  Much  consideration  of  the 
matter  has  led  me  to  be  convinced  that  a  number  of  actions 
and  things  not  in  themselves  actionable  or  unlawful,  if 
done  separately  without  conspiracy,  may,  with  conspiracy, 
become  dangerous  and  alarming."8  And  Lord  Lindley 
said4  that  the  important  proposition  laid  down  in  Allen  v. 
Flood  is  that  "An  act  otherwise  lawful  although  harmful 
does  not  become  actionable  by  being  done  maliciously  in 
the  sense  of  proceeding  from  a  bad  motive,  and  with  intent 
to  annoy  or  harm  another.'  That  is  not  new  doctrine  but 
never  before  so  fully  expounded.  Criminal  responsibility 
was  not  considered,  for  it  would  revolutionize  criminal  law 
to  say  it  does  not  depend  on  intent,  and  civilly  it  only 
applies  to  acts  involving  no  breach  of  duty,  no  wrong  to 
anyone.  But  all  wrongful  acts  done  intentionally  to 
damage  a  particular  individual  and  actually  damaging  him 
are  civilly  actionable;  and  on  this  Temperton  v.  Russell6 
may  be  upheld,  although  Esher,  M.  R.,  went  too  far  in 
holding  that  an  evil  motive  would  render  actionable  a  law- 
ful act  whether  anything  wrong  was  done  or  not."     And 

1  (1892)  A.  C.  at  45.        2  [1867]  10  Cox  C.  C.  592. 

8  (1901)   A.  C.  at  530.     Citing  the  Mogul  Case  and  those  of  Eccles, 
Mawbey  and  The  Cambridge  Taylors  resting  on  The  Tubwomen,  supra. 

4  (1901)  A.  C.  at  533. 

6  [^93]  1  Q-  B.  435,  715.     Lord  Macnaghten  also   said  that  Allen  v. 
Flood  did  not  in  the  least  shake  the  authority  of  Temperton  v.  Russell. 
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again  he  says : '  "It  was  contended  at  the  bar  that  if  what  was 
done  in  this  case  had  been  done  by  one  person  only,  his 
conduct  would  not  have  been  actionable;  and  that  the  fact 
that  what  was  done  was  effected  by  many  acting  in  concert 
makes  no  difference.  My  Lords,  one  man  without  others 
behind  him  who  would  obey  his  orders  could  not  have 
done  what  these  defendants  did.  One  man  exercising  the 
same  control  over  others  as  these  defendants  have  could 
have  acted  as  thev  did,  and,  if  he  had  done  so,  I  can 
see  that  he  would  have  committed  a  wrong  towards  the 
plaintiff  for  which  the  plaintiff  could  have  maintained  an 
action."  Yet  again  he  says :  "  My  Lords,  it  is  said  that  con- 
duct which  is  not  actionable  on  the  part  of  one  person  can- 
not be  actionable  if  it  is  that  of  several  acting  in  concert. 
This  may  be  so  where  many  do  no  more  than  one  is  sup- 
posed to  do.  But  numbers  may  annoy  and  coerce  where 
one  may  not.  Annoyance  and  coercion  by  many  may  be 
so  intolerable  as  to  become  actionable,  and  produce  a  result 
which  one  alone  could  not  produce."2  And  all  the  Lords 
agreed,  in  Quinn  v.  Leathern,  that  Lumley  v.  Gye3  was 
rightly  decided,  wherein  it  was  held  actionable  maliciously 
to  persuade  a  singer  to  break  her  contract  with  her  im- 
pressario.4 

The  latest  reported  English  case  in  which  the  judicial 
mind  has  essayed  to  grope  its  way  in  the  labyrinth  of  con- 
flicting metaphysical  dicta  that  abound  in  this  branch  of  the 
law  is  Glamorgan  Coal  Co.  v.  South  Wales  Miners'  Fed- 
eration.5 Seventy-four  owners  oi  collieries  brought  action 
against  the  Federation  and  its  executive  officers  to  recover 
damages  for  maliciously  procuring  certain  workmen  of 
plaintiff's  to  break  their  contract.  Bigham,  J.,  who  passed 
on  the  law  and  facts,  found    that  it  was  to  the  interest  of 

1  (1901)  A.  C.  at  537. 

2  Citing  Vegelahn  v.  Guntner  (1896)  167  Mass.  92  to  the  point  that 
coercion  may  be  exercised  without  physical  violence. 

3  [1853  j  2  E  &  B  216. 

4  It  is  argued  that  it  is  wrong  to  persuade  an  employee  to  break  a 
fixed  contract,  although  permissible  to  persuade  him  to  quit  indefinite  ser- 
vice;  and  that  the  word  "maliciously  "  was  not  necessary  to  sustain  the 
judgment  in  this  case:  wherein  it  was  also  said  by  Wightman,  J.,  that  the 
Statute  of  Laborers  (25  Ed.  in)  sequent  on  the  plague,  applied  only  to 
manual  laborers,  whereas  the  common  law  remedies  were  limited  to  no 
description  of  servants. 

5[iqo3]   1  K.  B.  118. 
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both  parties  to  maintain  a  high  price  for  coal,  but  that  they 
differed  in  policy,  the  defendants,  with  no  intent  to  injure 
the  masters,  proclaiming  "stop  days,"  so  as  to  limit  pro- 
duction contrary  to  the  owners'  views  of  their  interest. 
The  Court  said  that  in  all  the  cases  cited  to  him  of  recov- 
eries for  procuring  breach  of  contract  the  element  of  actual 
malice  was  regarded  as  essential,1  thus  differing  with 
Crompton,  J.,  in  Lumley  v.  Gye,  whose  dictum  that  "  with 
notice  "  is  equivalent  to  "  wrongfully  and  maliciously  "  the 
Court  did  not  consider  good  law,  if  it  meant  that  a  mere 
notice  of  the  contract's  existence  raises  an  irrebuttable  pre- 
sumption of  malice;  since  that  would  prevent  a  brother 
from  persuading  a  sister  to  quit  an  unhealthf  ul  employ  ment> 
and  render  everyone  who,  with  such  notice,  should  employ 
B,  who  had  broken  a  contract  with  A,  guilty  of  tort  toward 
A.  From  the  cases  cited  the  Court  deduced  the  rule  that 
what  a  man  does  in  the  use  of  his  own  property  or  exercise 
of  his  own  trade  for  his  own  advantage  is  not  actionable, 
although  it  injure  another  and  seem  selfish  and  unreason- 
able;  while  the  same  thing  is  actionable,  if  done  on  purpose 
to  harm  or  to  injure  another,  without  reference  to  the 
actor's  own  lawful  gain,  or  the  lawful  enjoyment  of  his  own 
rights;  in  the  decision  of  which  question  the  good  sense  of 
the  tribunal  before  which  it  came  would  have  to  analyze 
the  circumstances  and  discover  on  which  side  of  the  line 
each  case  fell.  Having  found  in  the  discharge  of  this  func- 
tion that  the  acts  of  the  individual  defendants  were  not 
unlawful  or  malicious,  and  that  there  is  good  authority  for 
saying  that  a  combination  entered  into  for  the  mere  purpose 
of  doing  a  lawful  act  cannot  constitute  an  actionable  con- 
spiracy, unless  entered  into  with  a  malicious  intention  of 
damaging  the  plaintiff,  and  actually  causing  him  damage; 
the  Court  found  for  the  defendants  ;  but,  adding,  in  obvious 
and  excusable  incertitude,  the  suggestion  that  in  the  event 
of  reversal  it  would  be  necessary  to  look  into  the  matter  of 
damages,  urged  the  parties  to  agree  among  themselves. 

What  are  we  to  conclude  then,  from  this  examination 
of    the  Tubwomen's  rule?     Apparently   this:    That  at  no 

1  Citing  Lumley  v.  Gye,  supra  ;  Bowen  v.  Hall  [1881],  6  Q.  B.  D.  333. 
The  Mogul  case,  supra;  Reg.  v.  Rowlands  [1851]  17  Q.  B.  671  ;  and 
other  cases  supra. 
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time  has  every  confederation  of  men  for  a  common  purpose 
been  unlawful  ;  but  at  every  time,  and  at  the  present 
moment,  such  a  combination,  whether  of  laborers  or 
capitalists,  may  become  liable  civilly,  and,  except  as  the 
common  law  has  been  modified  by  statute,  criminally, 
although  its  purpose  be  only  to  do  that  which  its  individual 
members  might  do  without  incurring  legal  liability  ;  further- 
more, that  such  combinations  may  be  unlawful  in  the  sense 
of  being  unenforceable  inter  se,  even  when  they  do  not  sub- 
ject their  members  to  liability  in  actions,  civil  or  criminal. 
We  also  seem  justified  by  weight  of  authority  in  concluding 
that,  while  the  existence  of  malice  alone  does  not  give  rise 
to  a  cause  of  action,  bare  intent  being  fluctuating,  as  said  in 
Starling's  case,  and  not  actionable,  and  while,  generally 
speaking,  the  motive  of  a  sole  actor  will  not  subject  him  to 
legal  liability  for  an  act  within  his  right,  and  involving  no 
breach  of  legal  duty,  even  though  damage  result  therefrom 
to  a  third  person,  nevertheless  liability  for  crimes,  of  which 
conspiracy  is  one,  does  depend  upon  intent,  except  in  cer- 
tain statutory  offences  absolutely  forbidden  ;  and  so,  too, 
in  a  well-defined  class  of  civil  cases,  including  not  only 
libel,  malicious  prosecution  and  abuse  of  process,  but  also 
cases  of  fraud,  evil  intent  is  the  criterion  by  which  legal 
liability  is  fixed.  Nor  are  we  without  authority  for  saying 
that  such  an  expression  as  "  There  can  be  no  conspiracy  to 
do  a  lawful  act "'  is  a  mere  begging  of  the  question.  To  be 
sure,  the  gist  of  conspiracy  is  an  agreement :  but  an  agree- 
ment to  do  something  harmful  and  unjustifiable,  not  some- 
thingbeneficial ;  to  infringe  the  rights  of  those  against  whom 
the  conspiracy  is  directed,  not  merely  to  exercise  rights  to 
the  incidental  injury  of  third  persons;  and  consequently  the 
intent  of  the  conspirators  becomes  an  element  in  determin 
ing,  not  only  their  criminal,  but  also  their  civil,  liability  ; 
especially  now  that  the  remedy  of  those  aggrieved  is 
coming  to  be  that  of  injunction  and  not  that  by  indictment. 
Finally  we  may  still  say,  as  did  Mr.  (afterwards  "Sir") 
James  Fitz- James  Stephen  forty  years  ago:  "  The  law  of  con- 
spiracy as  it  stands  is  an  awkward  and  unsightly,  but  in 
some  respects  highly  convenient,  patch  upon  an  old  and 

ragged  garment." 

William  A.  Purrington. 


THE  STEEL  CORPORATION  CASES. 

On  April  i,  1902,  the  directors  of  the  United  States 
Steel  Corporation  adopted  a  resolution  providing  for  a  con- 
version of  $200,000,000  of  its  preferred  capital  stock  into 
second  mortgage  bonds  of  the  corporation,  to  be  effected 
by  the  redemption  and  retirement  of  the  stock,  "out  of  the 
bonds  or  the  proceeds  of  the  bonds."  In  addition,  $50,000,000 
of  these  bonds  were  to  be  issued  for  cash  at  par.  The 
scheme  was  made  expressly  contingent  upon  its  adoption 
by  the  shareholders,  and  required  the  opening  of  the  bond 
subscription  to  all  the  holders  of  preferred  stock. 

At  the  same  time  a  tentative  contract  was  authorized  by 
the  directors,  also  contingent  on  adoption  by  the  stock- 
holders, known  as  the  Bankers'  Contract,  whereby  a  banking 
house,  on  behalf  of  itself  and  others  to  be  associated  with  it 
in  a  syndicate,  agreed  to  take  $100,000,000  of  the  bond 
issue  ;  $80,000,000  in  exchange  for  stock  to  be  surrendered, 
and  $20,000,000  for  cash,  with  an  option  on  such  additional 
part  of  the  issue  not  subscribed  for  by  stockholders  at  large 
as  it  should  desire.  Upon  the  bonds  so  taken  the  syndicate 
was  to  receive  a  commission  of  four  per  cent.,  amounting  to 
$4,000,000  on  the  guaranteed  amount,  and  to  not  more  than 
$io,ooo,coo  in  all.  Each  branch  of  this  project  was  later 
approved  and  adopted  in  a  separate  resolution  at  a  specially 
called  stockholders'  meeting. 

The  validity  of  this  scheme  was  attacked  in  two  suits  in 
the  Court  of  Chancery  of  the  State  of  New  Jersey,  known 
as  the  Berger1  and  the  Hodge3  suits.  In  each  of  them  the 
bond  issue  was  restrained  by  a  preliminary  decree  of  the 
Vice-Chancellor,  which  was  afterwards  reversed  in  the 
Court  of  Errors.  In  the  first,  or  Berger  suit,  to  which  the 
corporation  and  the  bankers'  firm  were  the  only  parties 

1  Berger  v.  U.  S.  Steel  Corporation  (N.  J.  1902)  53  Atl.  14  (in  Chan- 
cery) S.  C.  53  Atl.  68  (in  Errors). 

2  Hodge  v.  U.  S.  Steel  Corporation  (N.  J.  1902)  53  Atl.  601  (in  Chan- 
cery) ;  S.  C.  54  Atl.  1  (in  Errors). 
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defendant,  the  opinion  of  the  highest  court  concerned  itself 
with  questions  of  corporate  power;  in  the  other,  it  consid- 
ered chiefly  the  regularity  of  the  corporate  action,  although 
in  the  later  case  complainant's  counsel  again  raised,  in  a 
somewhat  varied  form,  the  objection  of  lack  of  statutory 
power.  In  the  second  litigation  the  directors  of  the  cor- 
poration individually  were  added  parties. 

The  Vice-Chancellor  granted  an  injunction  to  Mrs. 
Berger,  enjoining  so  much  of  the  bond  issue  as  was  not  to 
be  for  cash,  on  the  ground  that  a  general  statute  of  1902, 
understood  to  have  been  passed  with  the  special  object  of 
authorizing  this  issue  of  bonds,  was  essential  to  their  issue, 
but  was  invalid  under  the  New  Jersey  Constitution  because 
impairing  the  obligation  of  the  contract  of  the  corporation 
with  its  members,  by  subjecting  existing  non  participating 
shareholders  to  a  new  mortgage  lien,  to  the  prejudice  of 
their  stock.  This,  upon  the  theory  that  a  reserved  legis- 
lative power  to  amend  corporate  charters  does  not  extend 
to  a  change  in  the  contract  relations  of  the  corporations 
even  with  their  own  members.  This  doctrine  was  in 
harmony  with  the  current  of  New  Jersey  decisions,1  though 
hardly  with  jurisprudence  elsewhere.2 

The  Court  of  Errors,  while  throwing  doubt  around 
the  new  Jersey  doctrine,  avoided  a  dissent  from  it  by 
holding  the  Act  of  1902  not  essential  to  the  issue  of  bonds 
in  exchange  for  stock  of  the  corporation,  that  power  al- 
ready existing  under  the  law  of  1896,  and  adjudging  it  not 
an  enabling,  but,  on  the  contrary,  a  restrictive  act.  Inas- 
much as  the  complainant's  rights  had  accrued  after  and 
under  the  Act  of  1896,  they  were  subject  to  it.  This  result 
affords  an  interesting  commentary  on  the  uncertainty  of 
curative  legislation.  The  Act  designed  to  facilitate  the 
issue  of  bonds  was,  in  order  to  save  them,  pronounced  not 
an  aid  to  them,  but  a  restriction  on  them. 

It  was  further  held,  outside  the  point  passed  on  by  the 
Vice-Chancellor,  that  under  the  New  Jersey  statute  cor- 
porations had  power  to  purchase  their  own  shares,  either 

1  Kean  v.  Johnson  (  1853)  9  N.  J.  Eq.  401.  Zabriskie  v.  R.  R.  Co. 
(1867)  18  N.  J.  Eq.  178. 

2  Mayor  v.  Railway  Co.  (1889)  113  N.  Y.  311.  Durfee  v.  Old  Colony 
R.  R.  Co.  (Mass.  1862)  5  Allen  230.  Venner  v.  U.  S.  Steel  Corp.  (1902) 
116  Fed.  Rep.  1012.     2  Wilgus  on  Corp.  p.  1472,  Note. 
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for  cash,  or  on  credit,  or  in  exchange,  and  to  incur  debt 
therefor,  and  had  the  further  power  to  pay  that  debt  by 
their  obligations,  and  that,  therefore,  the  issue  of  bonds 
in  payment  or  redemption  of  the  retired  stock  was  within 
the  corporate  powers.  This  was  the  very  marrow  of  the 
controversy. 

Without  noticing  the  minor  aspects  of  the  decision  or 
entering  into  the  details  of  the  case,  it  may  be  said  that  the 
statute  regulating  the  power  to  redeem  or  retire  stock 
prescribed  certain  conditions  precedent  to  its  exercise.  One 
of  them  made  the  Act  available  to  companies  "  whose  assets 
at  such  time  after  deducting  the  amount  of  its  indebted- 
ness, shall  be  certified  in  the  judgment  of  the  officers  mak- 
ing such  certificate  to  be  at  least  equal  to  the  amount  of 
preferred  stock  issued  and  outstanding."  Such  a  certificate 
was  held  by  the  Court  to  be  not  conclusive,  but  only  pre- 
sumptive evidence  of  the  amount  of  assets  ;  and  much  time 
was  consumed  in  the  second  case  in  a  dispute  over  the 
valuations  made  by  the  Company's  officers. 

The  statute  also  specified  the  "  ways  "  which  were  con- 
ditional to  its  purchase,  one  of  which  was  "  by  the  purchase 
at  not  above  par  of  certain  shares  for  retirement.''  This 
was  the  way  relied  upon  to  sustain  the  retirement  of  this 
stock. 

On  reading  the  opinions  in  both  cases,  it  is  noticeable 
that  while  all  other  phrases  in  these  statutes  have  received 
careful  consideration  and  instructive  exposition,  there  was 
no  discussion  of  the  effect  of  the  words  "  at  not  above 
par."  In  the  final  briefs  in  the  Hodge  case  we  find  the 
obstacle  to  the  conversion  scheme  created  by  these  words 
pressed  upon  the  attention  of  the  Court,  as  overlooked  in 
the  Berger  case,  but  apparently  without  avail. 

It  was  vigorously  contended  in  behalf  of  the  complain- 
ant that  to  countenance  a  purchase  of  stock  by  payment  in 
securities  of  unfixed  value  was  to  afford  cover  for  a  pur- 
chase price  above  par  ;  that  the  four  per  cent,  commission 
to  the  syndicate  in  effect  raised  the  price  to  104,  and  that 
in  all  probability  the  bonds  when  issued  would  sell  at  a  still 
higher  figure. 

That  the  prophecy  miscarried  should  not  rob  the  argu- 
ment of  its  value.     It  might  have   proved   correct  in   the 
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Steel  cases  ;  it  may  be  verified  in  the  next  kindred  case  to 
arise.  For  instance,  a  six  per  cent,  first  lien  on  valuable 
plant  and  franchises  ordinarily  commands  a  market  pre- 
mium. If  given  at  equal  face  values  for  stock  (as  an  aggra- 
vation, say  stock  quoted  as  was  the  Steel  preferred,  at  88), 
would  this  be  a  purchase  at  par?  Would  it  satisfy  the 
real  demand  of  the  statute  ? 

This  query  leads  up  to  the  second  term  of  the  Court's 
decision — that  the  issuing  of  the  bonds  was  also  within  the 
specified  statutory  corporate  powers.  The  Law  of  1896, 
under  which  it  was  formed,  provided  that  the  objects  of 
the  Companv  should  be  set  torth  in  its  certificate  of  incor- 
poration. That  certificate  set  forth  in  minute  detail  the 
particulars  of  its  manufacturing,  mining,  and  transporta- 
tion operations,  and  also  its  holding  of  patents,  real  estate, 
and  the  stocks  of  other  corporations,  and  other  property. 
This  statement  of  objects  was  summed  up  in  the  words: 

"  The  business  or  purpose  of  the  Company  is  from  time  to  time  to  do 
any  one  or  more  of  the  acts  and  things  herein  set  forth." 

Then  followed  this  clause: 

"  Without  in  any  particular  limiting  any  of  the  objects  and  powers  of 
the  corporation,  it  is  hereby  expressly  declared  and  provided  that  the  cor- 
poration shall  have  power  to  issue  bonds  and  other  obligations,  in  pay- 
ment for  property  purchased  or  acquired  by  it,  or  for  any  other  object  in 
or  about  its  business ;  to  mortgage  or  pledge  any  stocks,  bonds  or  other 
obligations  or  any  property  which  may  be  acquired  by  it  to  secure  any 
bonds  or  other  obligations  by  it  issued  or  incurred  ;  to  guarantee  any  divi- 
dends or  bonds  or  contracts  or  other  obligations;  to  make  and  perform 
contracts  of  any  kind  and  description  ;  and  in  carrying  on  its  business,  or 
for  the  purpose  of  attaining  or  furthering  any  of  its  objects,  to  do  any  and 
all  other  acts  and  things,  and  to  exercise  any  and  all  other  powers  which  a 
copartnership  or  natural  person  could  do  and  exercise,  and  which  now 
or  heretofore  may  be  authorized  by  law." 

Commenting  on  this,  the  Court  says: 

"  Here  is  expressly  provided  the  right  to  mortgage  all  property  then 
held,  or  thereafter  acquired,  not  only  for  debts  contracted  in  carrying  on 
its  various  branches  of  business,  but  also  for  the  purpose  of  attaining  or 
furthering  any  of  its  objects. 

One  of  the  purposes  and  objects  of  the  corporation  which  was  con- 
templated in  its  inception  and  provided  for  by  the  Act  of  1896,  and  which  is 
now  entered  upon  and  which  in  the  estimation  of  the  requisite  number  of 
shareholders  will  be  productive  of  beneficial  results,  is  the  retirement  of 
the  proposed  number  of  shares  by  purchase.  The  object  is  a  lawful  one, 
being  expressly  recognized  by  the  Corporation  Act." 
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The  logic  of  this  reasoning  is  indisputable  if  it  can  be 
said  with  fairness  that  one  of  the  purposes  and  objects  of  a 
corporation  is  the  retirement  of  a  portion  of  its  own  shares. 
This  view  of  the  subject  seems  to  overlook  the  accepted 
distinction  between  the  chief  objects  of  a  corporation 
which  are  the  ends  of  its  creation  and  existence,  and  those 
minor  objects  which  are  part  of  the  machinery  for  attain- 
ing- its  ends  and  are  enumerated  only  as  among  its  inci- 
dental powers. 

It  is  to  be  observed  that  this  criticism  applies  only  to 
the  language  of  the  Court,  and  not  of  the  statute  and  the 
charter  by  which  the  projectors  of  the  conversion  scheme 
may  be  supposed  to  have  been  guided,  and  which  author- 
ized the  issuing  of  bonds  "  for  any  other  object  in  or  about 
its  business."  The  advisers  of  the  Steel  Corporation  in 
devising  their  plan  were  secure,  as  they  were  astute,  in 
relying  on  the  chain  of  powers  contained  in  these  instru- 
ments, and  we  may  not  assume  that  they  depended  upon 
this  link  of  reasoning  furnished  us  by  the  Court. 

Yet,  even  so,  the  doctrine  of  this  decision  in  its  largest 
scope  may  be  debated  in  other  forums,  where  the  recapitali- 
zation of  corporations  by  bond  conversion  schemes  may 
not  be  held  to  be  within  the  legislative  intent  in  providing 
for  the  retirement  of  stock  or  the  issue  of  bonds.  The 
product  of  these  two  powers  in  conjunction  appears  to  be 
something  quite  foreign  to  the  object  of  either  of  them 
taken  separately.  The  corporate  capital  is  weakened  ;  it 
is  partially  changed  into  a  debt;  the  participating  stock- 
holder, into  a  creditor;  his  fellows  are  subjected  to  a 
superior  lien,  and  the  corporate  body  transformed  both  as 
to  its  basis  of  credit  with  the  outside  world  and  as  to  the 
internal  relations  of  its  members.  The  law  on  the  subject 
in  other  States  will  be  varied  by  the  interpretation  of 
diverse  local  statutes. 

In  the  Hodge  case  the  complainant  did  not  succeed  in 
obtaining  a  review  of  the  principles  decided,  either  expressly 
or  impliedly,  in  the  Berger  case.  The  additional  fact  was 
there  shown  that  out  of  twenty  four  directors  eleven  were 
members  of  the  Bankers'  Syndicate,  under  an  agreement 
entitling  them  to  share  the  bankers'  commissions,  thereby 
creating  in  them  an  interest  presumptively  adverse  to  that 
of  the  corporation. 
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The  Vice-Chancellor  had  again  granted  an  injunction, 
upon  the  ground  that  dividends  had  not  been  "  continu- 
ously declared  and  paid  *  *  *  for  the  period  of  at  least 
one  year  next  preceding  the  meeting,"  as  required  as  a  con- 
dition to  the  issue  of  bonds  by  the  Act  of  1902.  On  this 
point  of  transitory  interest  he  was  overruled  ;  but  the  Court 
of  Errors  also  decided  that  where  by-laws  provide  that  a 
majority  vote  of  stockholders  shall  be  binding  on  the  cor- 
poration, such  a  vote  is  conclusive  on  every  shareholder  as 
to  all  acts  intra  vires;  that  the  conversion  scheme  had 
already  in  the  other  case  been  held  within  the  corporate 
powers;  that  all  stockholders,  even  interested  directors, 
vote  at  a  stockholders'  meeting  in  their  personal  capacity 
and  interest;  that  a  majority  vote  of  stockholders  in  which 
the  directors  participate  may  authorize  or  ratify  a  contract 
between  the  Company  and  a  syndicate,  of  which  the  direc- 
tors are  active  members,  provided  the  stockholders  have 
proper  notice  of  the  adverse  nature  of  such  interest ;  that 
a  mere  notice  of  the  existence  of  such  an  interest  is  suffi- 
cient to  put  them  on  inquiry  without  disclosure  of  its  nature 
or  extent,  and  that  such  a  contract  is  not  void,  but  only 
voidable  at  the  option  of  the  Company  and  its  shareholders. 

This  statement  ot  the  law  is  fully  supported  by  the 
authorities  cited  from  the  American  and  English  reports, 
as  well  as  by  the  reasoning  of  the  Court.  Yet  there  is  a 
growing  inclination  among  our  jurists  to  exact  in  this  kind 
of  notice  a  specific  and  detailed  disclosure,  not  only  of  the 
plan  to  be  voted  upon  by  the  stockholders,  but  also  ot  every 
circumstance,  such  as  the  nature  of  the  adverse  interest  of 
directors,  which  may  legitimately  influence  the  vote.  It  is 
realized  that  though  possible  it  is  not  easy  for  the  widely 
dispersed  shareholders  of  a  great  industrial  or  transporta- 
tion corporation  to  seek  such  information  for  themselves. 
Many  do  not  know  how  to  set  about  it ;  others  are  loath  to 
expend  money  or  time  in  the  quest.  The  notice,  decided 
to  be  sufficient  in  this  case,  was  embraced  in  the  following 
clause : 

"  To  further  the  success  of  the  plan,  there  has  been  formed  a  syndi- 
cate, including  some  directors,  which  will  receive  four-fifths  of  the  four 
per  cent,  compensation  to  be  paid  under  the  contract  with  Messrs.  J.  P. 
Morgan  &  Company,  mentioned  in  the  notice  of  stockholders' meeting. " 
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That  notice  of  meeting  mentioned  the  contract  and 
added : 

"  Of  which  copies  may  be  obtained  by  stockholders  at  the  office  of  the 
corporation." 

Certainly  this  notice  to  stockholders,  though  not  de- 
tailed, was  direct  and  clear  as  to  the  existence  of  the 
contract  and  of  an  adverse  interest  under  it.  It  is  an  in- 
structive fact  narrated  in  the  briefs  of  counsel  that  not  a  sin- 
gle application  was  made  for  a  copy  of  the  contract.  The 
laches  of  dissentient  stockholders  in  this  respect  disinclined 
the  Court  later  to  interfere  in  their  behalf. 

The  rule  that  the  interested  directors  may  vote  on  their 
stock  in  ratification  of  the  contract  involving  their  interest 
appears  to  be  established  in  our  jurisprudence.  Yet  that 
it  does  not  receive  cheerful  assent,  even  in  New  Jersey,  may 
be  inferred  from  the  reported  language  of  a  vice-chancellor 
of  that  State  in  a  recent  case.1  It  is  noteworthy  that  in  the 
final  briefs  of  the  complainant's  counsel  all  contention 
against  this  rule  is  expressly  disclaimed. 

On  the  whole,  these  cases  cannot  be  regarded  as  settling 
any  doctrine  of  law  commensurate  in  importance  with  the 
property  interests  involved.  Yet  a  perusal  of  the  record 
and  the  briefs  invites  a  short  comment  on  the  status  of 
minority  stockholders. 

The  stress  laid  by  the  Court  of  Errors  on  the  fact  that 
ninety-nine  per  cent  of  the  stock  represented  at  the  meet- 
ing, and  between  seventy  and  eighty  per  cent  of  the  en- 
tire stock  and  more  than  sixty-two  per  cent,  of  the  stock 
not  held  by  interested  directors  was  voted  in  favor  both 
of  the  stock  conversion  and  of  the  Bankers'  contract,  and 
on  the  further  facts  that  there  was  but  a  single  effective 
complainant  in  each  suit,  and  that  no  substantial  dissent  on 
the  part    of  stockholders  had  been   shown,  emphasizes  the 

"  The  following  reply  of  a  New  Jersey  judge  on  Wednesday,  who  had 
been  reminded  that  in  the  case  of  Hodge  v.  The  United  States  Steel  Com- 
pany, the  opinion  of  the  Court  was  that  trustees  have  the  right  to  vote  a 
majority  of  stock  to  protect  their  own  interests,  created  considerable  dis- 
cussion. '  I  don't  agree  with  the  Court,'  the  judge  referred  to  said.  '  No 
man  could  hold  up  his  head  and  second  that  belief.  No  court  can  con- 
scientiously hold  that  the  trustees  holding  a  majority  of  stock  can  vote  in  their 
own  interests  as  against  the  interests  of  the  minority.  There  is  no  tyranny 
like  the  tyranny  of  such  a  majority.'" 

(iV.   V.  Evening  Post,  Seaboard  Air  Line  Hearing,  Aug.  15,  1903,) 
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importance  of  summoning  to  an  assault  on  great  vested  in- 
terests something  more  than  a  shadowy  minority  or  a  sol- 
itary party  plaintiff.     In  the  Berger  opinion  it  is  said — 

"  The  greatest  care  must  be  observed  that  this  overwhelming  majority 
of  the  shareholders  are  not  deprived  of  their  rights  by  the  very  few  dissen- 
tients." 

Courts  are  disinclined  to  overturn  the  decision  of 
seventy-five  per  cent,  of  a  company's  stockholders  in  regard 
to  their  own  property  where  no  fraud  or  deceit  or  oppression 
appears.  The  Appellate  Court  took  occasion  to  remark  in 
the  Hodge  case — 

"  There  is  an  entire  absence  in  the  case  of  anything  to  show  a  taint  of 
fraud." 

The  Court,  in  the  first  case,  did  alsojustly  say — 

"  Nevertheless  if  it  appears  that  the  proposed  act  is  without  legal 
authority  the  complainant  cannot  be  denied  her  rights." 

Obviously  this  principle  is  of  vital  importance.  The 
smallest  stockholder  acting  in  good  faith  should  not  be  hin- 
ered  in  the  assertion  of  his  rights  in  court.  Equity  furnishes 
ample  means  of  testing,  in  a  preliminary  way,  both  good 
faith  and  substantial  interest,  as  was  done  in  one  of  these 
very  cases. 

The  suggestion,  coincident  with  these  litigations,  made 
in  his  message  to  the  Legislature  of  1903,  by  the  Governor 
of  New  Jersey,1  that  indemnity  should  be  exacted  from 
litigants  seeking  injunctions,  tends  towards  the  impairment 
of  this  right,  and  such  a  measure  would  prove  injurious 
to  the  fond  desire  of  that  commonwealth  to  remain  forever 
the  foster-mother  of  trusts. 

1 "  New  Jersey  has  justly  won  the  confidence  of  the  country  because 
its  laws  protect  alike,  and  with  equal  justice,  the  rights  of  the  people  and 
the  rights  of  property.  The  result  of  this  confidence  has  been,  that  so  great 
a  number  of  corporations  have  organized  under  her  laws  that  the  fees  and 
taxes  from  this  source  are  sufficient  to  pay  the  annual  expenses  of  the 
State,  to  pay  a  large  proportion  of  the  cost  of  our  public  education  and  to 
leave  a  handsome  surplus  besides.     *     *     *. 

"  It  is  time  the  air  should  be  cleared.  The  corporations  have  their 
rights  as  the  individuals  have  theirs.  We  undertake  here  in  New  Jersey  to 
protect  them  in  their  rights.  *  *  *  I  call  your  attention  to  the  advisa- 
bility of  passing  a  law  requiring  litigants  who  seek  to  enjoin  corporations 
or  others  in  the  State  from  carrying  out  plans  adopted  by  them,  to  give  a 
bond  of  indemnity  to  the  party  attacked,  in  such  sum  as  the  Chancellor 
shall  deem  proper,  in  case  it  be  finally  determined  that  the  applicant  for 
the  injunction  was  not  entitled  to  the  writ."  (From  First  Annual  Message 
of  Franklin  Murphy,  Governor  of  New  Jersey — 1903.) 


478 


COL  UMBIA  LA  W  RE  VIE  W. 


While  a  check  upon  speculative  actions  and  "strikes," 
it  would  shut  the  door  in  the  face  of  aggrieved  stockhold- 
ers and  shelter  culpable  directors  in  their  wrongdoing. 
Nor  can  it  be  forgotten  that  a  rule  for  one  must  be  the  law 
for  all.  A  regulation,  salutary  when  applied  to  the  Steel 
Corporation,  with  its  vast  resources  and  capable  manage- 
ment, may  prove  a  mere  cover  for  fraud  in  the  instance  of 
a  company  controlled  by  speculative  promoters.  Legis- 
lation of  this  character,  the  outcome  of  competitive  bid- 
ding by  our  Sovereign  States  for  the  profits  from  organiza- 
tion fees  and  corporation  taxes,  may  in  the  end  defeat  its 
own  object.  Promoters  will  come  to  realize  that  an  edu- 
cated public  enquires  into  these  particulars  and  learns  to 
shun  investment  in  companies  organized  under  statutes 
whereby  the  minority  stockholder  is  subjected  to  bur- 
thens and  shorn  of  common  rights  and  remedies.  In  this 
matter  straightforward  law-making  will  prove  of  advan- 
tage. 

This  comment  throws  no  reflection  upon  the  charter 
of  the  Steel  corporation — taken  all  in  all,  a  fair  though 
comprehensive  one — but  is  a  natural  corollary  from  the 
decisions  construing  that  charter  and  a  warning,  considered 
timely,  against  the  prevailing  trend,  both  legislative  and 
judicial,  toward  looser  corporation  laws. 

James  F.  Tracey. 
Albany,  N.  Y. 
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It  is  with  a  sense  of  irreparable  loss  that  we  record  that  former 
Judgk  William  A.  Keener,  yielding  to  the  demands  of  his  practice, 
has  retired  from  his  professorship  in  the  Columbia  Law  School.  It 
was  largely  his  interest  and  the  inspiration  and  spirit  of  his  teaching 
that  made  this  Review  possible.  It  will  be  our  earnest  endeavor  to 
perpetuate  that  spirit  in  these  pages. 

We  take  pleasure  in  welcoming  to  the  School,  as  members  of  the 
teaching  staff,  James  B.  Scott,  Francis  C.  Huntington  and  Jackson 
E.   Reynolds. 


Herman  Foster  Robinson,  a  graduate  of  the  Columbia  Law 
School,  of  the  Class  of  1901,  died  June  21,  1903.  He  was  one  of 
the  founders  of  the  Review,  and  his  energy,  enthusiasm  and  executive 
ability  were  essential  factors  in  its  progress  during  its  early  career. 
The  editors,  past  and  present,  feel  deeply  his  loss  as  that  of  an  able 
advisor  and  sincere  friend. 


NOTES. 


Right  of  Action  for  the  Malicious  Prosecution  of  a  Civil 
Suit. — A  decision  which  has  stood  since  1828,  and  often  been  cited 
in  other  jurisdictions  as  New  York  law,  has  recently  been  disapproved. 
In  Pangburn  v.  Bull  (1828),  1  Wend.  345,  the  Supreme  Court  held 
that  the  defendant  in  an  ordinary  civil  suit,  prosecuted  maliciously 
and  without  probable  cause,  could  maintain  an  action  for  such 
malicious  prosecution,  even  though,  in  the  original  action,  there  had 
been  no  interference  with  the  defendant's  person  or  property  by 
arrest,  attachment  or  other  provisional  remedy.     That  some  such  in- 
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terference  with  person  or  property  is  necessary,  is  now  announced  by 
the  Appellate  Division,  Fourth  Department.  Paul  v.  Fargo  (1903) 
82  N.  Y.  Supp.  369.     Adams,  P.  J.,  dissenting. 

On  this  question  the  authorities  are  in  irreconcilable  conflict. 
In  twelve  States  the  decisions  are  in  harmony  with  Pangburn 
v.  Bull,  supra,  while  twelve  others  are  in  accord  with  the  prin- 
cipal case.  The  latter  is  the  English  view.  Quartz  Hill  Co. 
v.  Eyre  (1883)  L.  R.  11  Q.  B.  D.  674.  The  reason  given  in  England 
for  denying  the  defendant's  action  is  that,  in  the  eye  of  the  law,  the 
costs  awarded  him  are  compensation  for  having  to  defend  a  ground- 
less prosecution.  The  American  Courts  which  have  adopted  the 
English  rule,  and  with  it  the  English  reason,  have  failed  to  notice 
that  the  fact  which  makes  the  reason  a  sound  one  in  England  does 
not  exist  in  this  country.  That  fact  is  that  the  English  costs  are  in- 
tended to  compensate  the  defendant,  and  seem  to  have  been  es- 
tablished by  statute  in  lieu  of  remedies  formerly  available  to  him. 
In  the  early  law  a  plaintiff  who  "unjustly  vexed"  a  defendant  with 
litigation  was  fined  and  imprisoned,  and  in  certain  circumstances  the 
defendant  could  recover  damages.  Every  early  plaintiff,  too,  was  re- 
quired to  "  find  pledges"  who  if  his  cause  proved  false,  were  amerced 
to  the  King.  Apparently  for  the  purpose  of  giving  a  more  effective 
remedy,  the  system  of  giving  costs  to  the  successful  party  was  in- 
troduced by  the  Statute  of  Marlbridge.  Law  Mag.  and  Rev.  4th 
Series,  vol.  1,  p.  670.  The  costs  as  awarded  in  England  include  the 
attorneys'  charges,  the  fees  of  the  witnesses  and  court  officials,  and 
even  the  honorarium  of  the  barrister  who  conducts  the  case  in  Court 
21  Am.  Law  Reg.  370.  Though  the  malicious  prosecution  was 
recognized  as  a  wrong  it  was  only  when  the  defendant  sustained  some 
damage  beyond  the  ordinary  expense  of  defending  the  suit,  as,  for 
example,  where  he  was  subjected  to  arrest  and  his  property  to  attach- 
ment, that  the  remedy  of  costs  was  insufficient  and  it  was  necessary 
to  allow  a  counter  suit.  Webster  v.  Haigh  (1685)  3  Lev.  210;  Johnson 
v.  Emmerson,  Selwyn.  N.  P.,  1026;  Saville  v.  Roberts  (1697)  1  Salk, 
14-  On  the  other  hand  the  American  statutes  allowing  costs  have  been 
enacted  with  reference  to  suits  brought  and  prosecuted  in  good  faith. 
To  claim  that  the  payment  of  the  mere  court  fees  will  make  amends 
for  the  wrong  done  by  a  malicious  prosecution  is  palpably  false.  The 
defendant  has  given  his  time  to  defending  the  suit.  He  has  employed 
counsel  and  perhaps  incurred  travelling  expenses.  In  many  actions, 
as  in  the  principal  case,  where  the  defendant  was  sued  for  the  con- 
version of  a  package  of  bank-bills,  there  is  injury  to  his  reputation. 
In  such  cases  the  fact  that  the  plaintiff  has  been  made  to  pay  the  costs 
is  no  recompense  to  the  defendant,  who  has,  because  of  the  malicious 
proceeding  on  the  part  of  the  plaintiff,  suffered  real  damage.  This  lack 
of  adequate  remedy  in  costs  makes  it  necessary,  if  the  principles  of 
the  common  law  are  to  be  applied,  to  give  the  action  a  broader  scope 
in  the  United  States  than  it  is  necessary  to  give  to  it  in  England — a 
scope  denied  it  in  the  principal  case. 

As  to  policy,  neither  of  the  considerations  advanced  by  the  prin- 
cipal case  seem  entitled  to  much  weight  Surely,  it  cannot  be  seri- 
ously contended  that  in  the  seventy-five  years  that  Pangburn  v.  Bull 
has  stood  in  New  York,  plaintiffs  have  been  unduly  discouraged  from 
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bringing  actions  by  fear  of  counter-suits.  As  for  the  other  argument, 
that  defendants  would  be  unduly  encouraged  to  bring  counter-suits, 
there  is  the  same  short  answer  that  such  has  not  been  the  result  in 
the  past.  Further,  the  argument  works  both  ways.  Granting  that 
to  allow  defendants  to  maintain  actions  and  recover  damages  is  to 
encourage  them  to  come  into  court,  surely,  to  deny  the  action  is 
to  invite  litigation  of  the  worst  kind — litigation  by  plaintiffs  whose 
sole  object  in  a  large  number  of  cases  is  to  vex  the  defendant  with 
a  law  suit.  For  a  collection  of  the  authorities  see  Kolka  v.  Jones 
(1897)  6  N.  D.  461;  21  Am.  Law  Reg.  2S1,  353;  2  Columbia  Law 
Review  124. 


The  Latest  Insular  Cask. — After  the  annexation  of  Hawaii 
one  Mankichi  was  convicted  of  manslaughter  by  a  criminal  proce- 
dure other  thin  that  described  by  Amendments  V.  and  VI.  If  the  guar- 
antees afforded  by  these  Amendments  apply  of  their  own  force  to  all 
territory  that  comes  within  our  sovereignty,  the  conviction  was  illegal. 
Do  these  Amendments,  the  others  forming  the  so-called  "Bill  of 
Rights,"  and  the  other  limitations  of  the  Constitution  have  this  in- 
herent force  or  do  they  apply  merely  to  the  States  and  to  such 
territory  as  they  have  been  extended  to  by  treaty  or  legislation?  At 
the  time  of  the  Dred  Scott  decision  it  was  generally  accepted  that 
these  limitations  were  everywhere  inherently  applicable.  Yet,  in  the 
Insular  case  of  Do~vnes  v.  Bidwell  (1900)  182  U.  S.  244,  Brown,  J., 
argued  that  they  applied  of  their  own  force  only  withm  the  States, 
and  four  other  justices,  adopting  a  novel  and  anomalous  doctrine  of 
"incorporation  into  the  Union,"  concurred  in  the  decision  that  the 
limitation  as  to  uniformity  of  taxation  does  not  necessarily  apply  to 
territory  merely  because  it  comes  within  our  sovereignty.  1  Colum- 
bia Law  Review  43^>.  In  upholding:  the  conviction  of  Mankichi 
the  Supreme  Court  has  reached  the  same  result  as  to  Amendments  V. 
and  VI.  Hawaii  v.  Mankichi  (1903)  190  U.  S.  197.  In  the  light  of 
these  cases  it  cannot  be  said  with  certainty  that  any  of  the  limitations 
apply  of  their  own  force  to  our  new  possessions  except  those  of 
Amendments  I.  and  XIII.  and  Art.  I.,  Sect.  9,  §§  3.  8.  Radically 
different  as  is  this  interpretation  from  that  of  the  Dred  Scott  decision, 
neither  does  actual  violence  to  the  phrasing  of  the  Constitution.  Re- 
membering this  fact  and  the  radically  different  conditions  under 
which  the  question  arose  in  1856  and  1900,  it  is  not  surprising  that 
such  opposite  results  should  have  been  reached. 

Three  sets  of  considerations  operated  to  make  the  earlier  doctrine 
reasonable  and  acceptable  to  its  generation.  There  were  circum- 
stances peculiar  to  the  territory  we  held  at  that  time.  The  Louisiana 
Purchase,  Florida,  the  Mexican  Cession,  were  acquired  under  treaties 
promising  the  guaranties  of  the  Constitution.  Good  faith  demanded 
that  they  be  accorded  and,  indeed.  Marshall,  in  the  case  of  Florida, 
held  that  the  treaty  itself  operated  as  legislation  to  confer  them. 
American  Ins.  Co  v.  Canter  (1826)  1  Peters  511.  The  District  of 
Columbia  had  been  part  of  States.  Then  again,  in  the  slavery  dis- 
pute both  sides  sought  to  make  use  of  the  application  of  Amendment 
V.  to  the  Territories.     Finally,    there  was  the  feeling  that,    from  the 
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very  nature  of  our  institutions,  Americans,  in  founding  the  new  States 
of  the  West,  carried  with  them  the  fundamental  safeguards  and  cus- 
toms of  Anglo-Saxon  liberty.  At  that  time,  then,  there  was  no 
reason  in  policy  for  drawing  a  line  between  States  and  Territories; 
there  was  every  reason  in  sentiment  and  policy  against  doing  so. 
None  of  these  considerations  apply  to  the  question  as  it  came  up  in 
1900  in  regard  to  our  new  possessions.  Instead  of  contiguous  terri- 
tory settled  by  Americans  we  are  dealing  with  alien  races  and  tropical 
islands,  whose  acquisition  was  no  more  contemplated  in  1856  than 
it  was  in  1789.  The  prevailing  view  seems  to  be  that  in  dealing  with 
the  peculiar  problems  they  present  it  is  for  the  interest  of  all  concerned 
that  the  power  of  the  nation  should  be  commensurate  with  its  respon- 
sibility; that  the  rigid  application  of  the  limitations  of  the  Constitu- 
tion might  work  serious  harm. 

Natural  as  it  may  be  that  the  Court  should  seek  to  give  effect  to 
this  view  and  reject  the  doctrine  of  the  last  two  generations  there  have 
stood  in  the  way  the  dicta  and  even  the  ratio  decidendi  of  several 
cases.  Loughborough  v.  Blake  (1870)  5  Wheat.  317;  Dred  Scott  v. 
Sand/ord  (1856)  19  How.  393;  Cat/an  v.  Wilson  (1887)  127  U.  S. 
540;  Springvillev.  Thomas  (1896)  166  U.  S.  707.  Curiously  enough, 
however,  there  is  no  case  setting  forth  the  doctrine  that  the  limita- 
tions of  the  Constitution  are  applicable  of  their  own  force  to  territory 
that  comes  within  our  sovereignty,  in  which  the  actual  result  could 
not  have  been  correctly  reached  on  other  grounds.  As  has  been  said, 
the  wording  of  the  Constitution  does  not  stand  in  the  way  of  these 
Insular  Cases;  nor  does  the  interpretation  of  the  framers  so  far  as  it 
can  be  gathered  from  their  practice.  The  first  ten  amendments  were 
adopted  to  quiet  the  fears  of  certain  states.  Their  applicability  to 
the  Western  territory  was  not  debated  by  the  Congress  that  framed 
them,  for  the  reason,  perhaps,  that  practically  all  of  this  territory  was 
already  protected  by  the  similar  guaranties  of  the  Northwest  Ordi- 
nance, which  was  regarded  as  fundamental  law.  The  guaranties  of 
this  ordinance,  except  in  regard  to  slavery,  were  extended  to  the  terri- 
tory ceded  by  North  Carolina,  to  the  Mississippi  Territory,  and  later 
to  the  Louisiana  Territory.  Why  should  this  have  been  done  if  it 
had  been  believed  that  the  amendments  applied  of  their  own  force? 
Further,  the  first  legislation  for  Louisiana  was  inconsistent  with  these 
amendments.  It  would  seem  then  that  the  result  now  reached  by 
the  court  accords  with  the  practice,  at  any  rate,  of  the  generation  that 
framed  the  Constitution.  The  decisions  are  expressive,  however,  of 
a  new  spirit,  of  a  hesitancy  to  tie  the  hands  of  the  Nation  in  its 
national  enterprises,  present  and  future.  They  illustrate  anew  that 
singular  flexibility  of  our  Constitutional  Law  which  permits  successive 
generations  to  put  into  effect  their  own  ideals  of  national  policy  with- 
out formal  change  in  the  fundamental  law. 


Relation  of  Stockholders  to  a  Voting  Trust. — It  does  not 
violate  any  rule  of  law  for  stockholders  who  own  a  majority  of  the 
stock  of  a  corporation  to  combine  their  stock  into  a  pool  or  into  a 
voting  trust  and  thereby  govern  the  organization  and  direct  the  policy 
of  the  corporation.     Cook,  Corporations,    sec.  622.     Smith  v.  S.  F. 
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and  N.  P.  Ry.  Co.  (1897)  115  Cal.  584.  But  such  a  plan  must  have 
for  its  object  the  best  interests  of  the  corporation.  In  determining  in 
any  particular  case  the  validity  of  a  voting  trust,  that  is,  of  an  agree- 
ment whereby  the  legal  title  of  the  stock  together  with  the  right  to 
vote  thereon  has  been  transferred  to  a  trustee  while  the  stockholder 
has  retained  only  an  equitable  interest,  one  of  two  questions  will 
arise:  first,  what  right,  if  any,  has  a  stockholder  who  was  not  a 
party  to  the  trust  to  enjoin  the  trustee  from  voting  on  the  stock  ?  or 
second,  can  a  stockholder  who  has  transferred  his  stock  under  the 
trust  agreement  or  a  purchaser  of  his  equitable  interest  revoke  the 
transfer  and  vote  the  stock  himself?  A  recent  decision  in  New  Jersey 
is  interesting  in  that  each  question  arose  and  each  was  decided  in 
favor  of  the  complainant.  The  reorganization  committee  of  an  insol- 
vent corporation,  appointed  by  a  majority  of  the  stockholders,  who 
were  citizens  of  Great  Britain,  sent  to  such  stockholders  a  circular, 
which  suggested  the  formation  of  a  voting  trust  but  did  not  indicate 
what  powers  it  was  intended  to  give  the  trustee  nor  the  duration  of  the 
trust.  On  receiving  the  consents,  the  committee  conveyed  their 
shares,  the  legal  title  to  which  they  still  held,  to  a  holding  corpora- 
tion; the  conveyance  provided  that  the  trust  should  endure  fifty  years, 
and  gave  the  trustee  absolute  power  to  vote  the  shares  as  it  should  see 
fit,  revocable  only  by  three  fourths  of  the  pooling  stockholders.  The 
trust  agreement  was  without  consideration.  Warren  v.  Pirn  (N.  J. 
1903)  55  Atl.  66.  The  early  cases  held  that  a  stockholder  could  not 
delegate  the  right  of  voting  on  his  stock  to  a  proxy  unless  express 
provision  to  that  effect  had  been  made  in  the  charter.  These  deci- 
sions seem  to  have  been  based  on  the  principle  of  the  common  law, 
that,  where  discretionary  power  of  any  kind  is  granted  to  men,  the 
law  requires  them  to  make  a  personal  exercise  of  that  discretion. 
"Potestas  delegata  non  potest  delegari "  is  the  maxim  applied. 
Phillips  v.  Wickham  (1829)  1  Paige's  Ch.  R.  590,  at  p.  598.  Taylor 
v.  Griswold  (1834)  14  N.  J.  Law  222.  The  later  cases  propose  a 
different  theory,  namely,  that  every  stockholder  is  entitled  to  the 
benefit  of  the  judgment  of  every  other  stockholder  in  the  management 
of  the  affairs  of  the  corporation.  Shepaug  Voting  Trust  Cases  (1891) 
60  Conn.  553.  White  v.  Thomas  Tire  Co.  (1893)  52  N.  J.  Eq.  178. 
Except  in  particular  cases,  the  court  will  not  enjoin  the  carrying  out 
of  a  voting  trust  at  the  instance  of  a  stockholder  who  is  not  a  party 
thereto.  If  the  purpose  of  the  pool  or  trust  is  to  secure  to  the  major- 
ity stockholders  or  to  one  of  their  number,  advantages  not  partici- 
pated in  by  the  minority,  or  if  the  result  of  the  trust  would  be  to 
transfer  the  control  of  the  policy  of  the  corporation  to  persons  having 
no  beneficial  interest  in  the  corporation,  or  even  if  the  agreement  aims  to 
control  the  corporation  for  a  long  period  of  vears  by  a  method  of  self- 
perpetuation  in  a  suit  brought  by  one  of  the  minority  stockholders, 
the  court  will  declare  the  trust  void.  Fuller  \.  Dame  (1836)  35  Mass. 
472.     Kreisslv.  Distilling  Co.  of  Am.  (1900)  61  N.  J.  Eq.  5. 

The  right  of  a  non-participating  stockholder  to  interfere  depends 
generally  on  the  validity  of  the  agreement,  that  is,  on  the  legality  of 
its  purpose  and  result.  On  the  other  hand,  the  stockholder  who  has 
been  a  party  to  the  trust  or  pooling  agreement  and  later  seeks  to  with- 
draw and  revoke   his  proxy  may  attack  also  the  sufficiency  of  the 
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agreement.  Where  the  only  consideration  was  the  mutual  promises 
of  the  several  stockholders,  it  has  been  held  that  any  stockholder  may 
revoke  his  consent  and  withdraw  his  stock  at  will.  Fisher  v.  Bush, 
(1885)  35  Hun,  641.  He  may  also  revoke  where  he  was  forced  into 
the  trust  by  a  threat  as  in  the  case  at  bar.  The  courts  treat  a  voting 
trust  as  a  power  of  attorney  to  vote.  Therefore  if  the  power  has  been 
coupled  with  an  interest  the  court  will  not  permit  either  a  stockholder 
who  was  a  party  to  the  trust  or  a  purchaser  from  him  to  revoke  the 
power.  Hey  v.  Dolphin  (1895)  92  Hun  230;  Smith  v.  S.  F.  &  N 
R.  Ry.  Co.,  supra;  Chapman  v.  Bates  (1900)  61  N.  J.  Eq.  658.  As 
stated  by  the  court  in  Mobile  &  O.  R.  R.  Co.  v.  Nicholas  (1892)  98 
Ala.  92,  "In  every  case  in  determining  the  validity  of  an  agreement 
which  provides  for  the  vesting  of  the  voting  power  in  a  person  other 
than  the  stockholder,  regard  should  be  had  to  the  condition  of  the 
parties,  the  purpose  to  be  accomplished,  the  consideration  of  the  un- 
dertaking, interests  which  have  been  surrendered,  rights  acquired  and 
consequences  to  result." 


"Act  of  God"  as  a  Limitation  on  the  Liability  of  a  Com- 
mon Carrier. — The  liability  of  an  insurer  of  goods  was  early  imposed 
on  common  carriers  on  grounds  of  public  policy.  It  was  natural, 
however,  for  the  courts  to  seek  to  mitigate  this  rule  where  the  loss  oc- 
currediUnder  such  circumstances  as  to  negative  negligence  or  fraud. 
Exemption  might  have  been  given  whenever  the  carrier,  by  disproving 
negligence  on  the  part  of  himself  or  others,  could  show  loss  by  inevit- 
able accident,  and  there  has  been  some  support  for  such  a  position. 
Walpole  v.  Bridges  (Ind.  1839)  5  Blackford  222.  By  holding  a  carrier 
liable  for  loss  by  a  fire  not  started  by  any  violent  act  of  nature  such  as 
lightning,  Lord  Mansfield,  in  1785,  established  a  much  narrower  rule 
of  exemption.  Forward  v.  Pittard  (1785)  1  T.  R.  29.  Under  this 
"Act  of  God"  test,  as  analyzed  by  Lord  Cockburn  in  Nugent  v. 
Smith  (1875)  L.  R.  1  C.  P.  D.  19,  the  carrier's  liability  should  be  re- 
laxed only  in  those  cases  of  inevitable  accident  where  the  loss  was  oc- 
casioned by  a  sudden,  violent  and  irresistible  act  of  nature  which,  by 
the  exercise  of  reasonable  care,  could  not  have  been  foreseen  or 
guarded  against.  South  Carolina  has  properly  broadened  the  rule  to 
include  passive  as  well  as  active  natural  causes.  Smyrl  v.  Niolon  (S. 
C.  1831)  2  Bailey  421. 

Lord  Mansfield  and  Lord  Cockburn,  in  giving  their  definition,  both 
intimated  that,  for  a  loss  to  be  by  the  "  Act  of  God."  human  agency 
must  not  contribute  to  it,  and  this  statement  has  been  constantly  re- 
iterated by  both  English  and  American  courts.  In  the  light  of  the 
facts  of  the  cases  it  may  well  have  been  that  all  that  was  originally 
meant  was  that  the  sudden  act  of  nature  must  be  the  proximate  legal 
cause.  Such,  at  least,  should  have  been  its  meaning  unless  the  exemp- 
tion, already  narrowed  much  within  its  logical  limits,  was  to  be  still 
further  contracted.  Such  seems  to  have  been  its  interpretation  in 
Pennsylvania  and  Colorado.  Penn.  R.  R.  Co.  v.  Fries  (1878)  87 
Penn.  St.  234  ;  Blylhe  v.  Denver  <5f  R.  G.  R.  R.  Co.  (1890)  15  Col. 
^^$.     As  a  rule,  however,  the  courts  have  put  on  the  expression  an 
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indefinite  but  much  more  stringent  interpretation.  Where  any  culpa- 
ble human  agency  of  the  carrier  or  another  is  present  as  a  condition, 
even  though  it  is  not  part  of  the  proximate  cause,  the  cases  ordinarily 
hold  that  the  carrier  is  not  excused.  Crosley  v.  Fitch  (1838)  12  Conn. 
410;  Wolf  v.  American  Express  Co.  (1869)  43  Mo.  421  ;  The  New 
Brunswick  S.  S.  &  C.  T.  Co.  v.  Tiers  (N.  J.  1853)  4  Zabriskie  697. 
New  York  and  perhaps  some  other  jurisdictions,  by  implication,  seem 
to  go  further  and  to  hold  that  if  human  agency,  even  though  not  cul- 
pable, is  present  as  a  condition,  it  is  enough  to  negative  the  carrier's 
excuse.  Miller  v.  Steam  Navigation  Co.  (1853)  10  N.  Y.  431.  The 
carrier's  own  acts  in  the  line  of  his  duty  are,  of  course,  excepted. 
Price  v.  Hartshorn  (1870)  44  N.  Y.  94. 

A  recent  Texas  case  illustrates  an  exception  to  these  rules  as  to  the 
effect  of  the  presence  of  culpable  human  agency.  Hunt  Bros.  v. 
Missouri,  A.  &  T.  R.  R.  Co.  (1903)  74  S.  W.  69.  Here  the  carrier 
admittedly  failed  in  his  duty  by  delaying  the  carriage  of  the  goods, 
and  as  a  result  they  were  destroyed  by  a  storm.  Here  was  a  culpable 
human  agency  contributing,  as  a  condition,  to  the  loss,  yet  the  Court 
held  that  as  the  failure  of  duty  was  not  the  proximate  cause  of  the 
loss  the  carrier  was  excused.  This  is  in  accord  with  the  weight  of 
authority  as  to  the  effect  of  delay  and  in  accord  with  what  has  been 
suggested  as  the  better  general  doctrine,  but  it  seems  logically 
irreconcilable  with  the  rule  as  usually  laid  down  by  the  courts.  Denny 
v.  N.  Y.  C.  R.  R.  Co.  (Mass.  1879)  13  Gray  481;  Daniels  v.  Bal- 
lantine  (1872)  23  O.  St.  532;  R.  R.  Co.  v.  Reeves  (1869)  10  Wall. 
176.  The  New  York  courts,  by  applying  the  general  rule  strictly  to 
a  case  of  this  kind,  reach  a  more  logical  though,  perhaps,  a  less 
desirable  result.  Michaels  v.  N.  Y  C  R.  R.  Co.  (1864)  30  N.  Y. 
564. 


Limitations  on  the  Powkr  of  Public  Service  Corporations  to 
Withdraw  Facilities  once  Afforded. — The  Supreme  Court  of  Minne- 
sota has  recently  compelled  the  Northern  Pacific  Railway  Company,  by 
mandamus,  to  re-locate  its  station  in  a  small  town,  where  before  re- 
moval it  had  ceased  to  pay  expenses;  the  reason  for  the  holding  being 
that  the  neighboring  population  had  relied  on  the  location  of  the  sta- 
tion in  laying  out  its  highways  and  managing  its  occupations,  and  was 
therefore  damaged  bv  the  removal.  Stale  v.  Northern  Pacific  Railway 
Co.  (Minn.  1903)  96  N.  W.  81.  What  is  the  extent  of  the  duty  of 
public  service  companies  to  continue  to  serve  the  public  after  once 
having  entered  up  in  that  service?  Mr.  H.  W.  Chaplin,  in  16 
Harvard  Law  Review  555  (June  1903),  suggests  that  under  special 
circumstances,  it  may  soon  even  be  held  to  prevent  a  permanent  with- 
drawal from  the  public  service.  The  principal  case  presents  a  narrower 
aspect  of  the  same  general  question  raised  by  Mr.  Chaplin,  namely, 
whether  a  railroad  company  can  change  the  method  or  extent  of  its 
operations  so  as  to  damage  a  certain  part  of  the  public,  who  have 
relied  on  its  service.  Under  these  circumstances  two  considerations  are 
of  special  importance,  ( 1)  what  effect  will  the  proposed  change  have 
on  the  general  public,  whose  convenience  it  is  the  company's  duty  to 
serve  and  (2)  what  damage,   if  any,    will  the  company  itself  suffer? 
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The  question  generally  arises,  where  either,  as  in  the  principal  case,  a 
station  has  been  moved,  or  where  the  company  endeavors  to  abandon 
part  of  its  road.  Where  the  duties  of  the  company  are  not  expressly 
regulated  by  charter  the  cases  appear  to  agree  in  holding,  that 
when  the  public  would  be  damaged,  and  the  railroad  is  merely  making 
the  change  to  increase  an  already  profitable  business,  the  public  will 
be  protected.  State  v.  R.  R.  Co.  (1861)  29  Conn.  258.  But  where 
financial  loss  threatens  the  railroad,  unless  a  change  is  made,  while 
private  persons  only  and  not  the  general  public  would  be  damaged, 
the  railroad  will  not  be  interfered  with.  Sherwood  v.  R.  R.  Co. 
(1897)  94  Va.  291;  People  v.  R.  R  Co.  (1886)  103  N.  Y.  95.  Where, 
however,  as  in  the  principal  case,  the  alternatives  are  damage  to  the 
railroad  or  to  the  general  public,  a  more  difficult  question  arises.  In 
cases  analogous  to  the  principal  case  it  has  been  generally  decided  in 
favor  of  the  public.  In  arriving  at  this  conclusion,  the  courts  have 
suggested  various  reasons,  as,  for  example,  that  after  once  exercising 
its  franchise,  there  is  a  legal  obligation  to  continue  so  to  do,  People 
v.  R.  R.  Co.  (1862)  24  N.  Y.  261,  at  p.  269;  Farmers  Loan  and  Trust 
Co.  v.  Hemming  (C.  C,  D.  Kan.  1878)  Fed.  Cas.  4,666;  or  that  its 
obligation  to  serve  the  public  is  the  "  consideration  "  for  which  its 
franchise  was  given.  Stale  v.  Traction  Co.  (1898)62  N.  J.  L.  592;  R. 
R.  Comm.  v.  R  R.Co.  (187+)  63  Me.  269;  Thomas  v.  R.R.Co.  (1879) 
101  U.  S.  71;  ur  that  it  is  exercising  a  delegated  governmental 
function,  State  v.  Spokane  Street  R.  R.  Co.  (1898)  19  Wash.  518;  or, 
that  a  contract  exists  between  it  and  the  state,  Leverett  v.  R.  R.  Co. 
(1895)  96  Ga.  385.  On  final  analysis,  however,  the  cases  would  seem 
to  rest  on  the  common  law  duty  to  serve  the  public. 

If  this  result  is  the  correct  one,  some  apparent  difficulties  arise. 
Suppose  the  continuance  of  the  service  would  compel  the  railroad 
to  raise  its  rates  on  other  portions  of  its  road  to  meet  the  loss  it  suffers 
at  the  disputed  point  ;  or,  suppose  it  would  be  compelled  to  cease 
operations  altogether,  to  the  public  damage  ;  or,  ihat  it  would  have 
to  go  into  the  hands  of  a  receiver;  or,  again,  what  would  the  Court 
do  if  a  receiver  was  in  charge?  There  may  be  a  solution  to  these  and 
similar  questions  in  this,  that  under  such  circumstances  the  object 
should  be  to  aid  the  public,  and  by  the  public  is  meant  the  general 
public  in  anyway  affected  by  the  road.  R.  R.  Co.  v.  Dustin  (1892) 
142  U.  S.  492;  Commonwealth  v.  R.  R.  Co.  (1858)  12  Gray  180. 
Therefore,  when  an  extreme  case,  as  above  suggested,  arises,  the 
courts,  though  not  weighing  the  financial  loss  to  the  railroad,  may  con- 
sider what  general  effect  this  will  have,  and  if,  on  the  whole,  there  is 
damage  to  the  public,  deny  the  relief  asked  for  in  the  particular  case 
without  thereby  reaching  a  result  inconsistent  with  that  reached  in 
the  above  cases.  If  relief  is  granted  to  the  public,  as  in  the  principal 
case,  irrespective  of  the  loss  to  the  company,  should  it  be  granted 
where  the  public  demands  a  new  service  of  the  railroad,  which  it  has 
not  before  enjoyed  ?  This  analogous  question  has  arisen  frequently, 
but  has  always  been  answered  in  the  negative,  and  this  seems  to  be 
the  correct  result,  for  the  railroad,  not  having  done  any  act  on  which 
the  public  has  relied,  no  obligation  has  arisen  which  can  outweigh  its 
threatened  loss.  Slate  v.  R.  R.  Co.  (1899)  51  *-a.  Ann.  200;  Peo- 
ple v.  R.  R.  Co.  (1887)  104  N.  Y.  58. 
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Relation  of  Shareholders  and  Creditors  of  a  Corporation 
to  its  Directors. — Much  confusion  has  arisen  in  the  cases  dealing 
with  the  relation  of  the  directors  of  a  corporation  to  its  stockholders 
and  creditors  through  the  loose  use  of  the  terms  trust  and  trustee, 
to  cover  fiduciary  relations  other  than  those  springing  from  the 
technical  trust,  and  through  the  fact  that  both  sets  of  relations  often 
give  rise  to  the  same  rights  and  duties.  The  subject  has  been 
further  confused  by  the  fact  that  stockholders,  and  in  certain  cir- 
cumstances creditors,  are  given  a  remedy  in  equity  against  directors 
of  a  corporation,  where  the  corporation  fails  to  act  against  them. 
The  courts  usually  describe  the  directors  as  trustees  for  the  share- 
holders and  creditors,  and  speak  of  the  latter  as  cestuis.  In  certain 
jurisdictions  giving  strict  effect  to  this  loose  terminology  they  have 
refused  to  permit  the  bar  of  the  statute  of  limitations  to  be  in- 
terposed by  a  director  against  the  stockholder  or  creditor,  on  the 
ground  that  the  statute  does  not  run  in  favor  of  a  trustee.  Williams 
v.  McKay,  (1885)  40  N.  J.  Eq.  189.  Ellis  v.  Ward  et  al.  (1890)  137 
111.  509. 

The  Supreme  Court  of  Wisconsin   has  had  occasion,  recently,  to 
examine   these  cases,  and  has  decided   that  the   statute  is  a  bar  to 
such  action,  since  the  corporation  could  have  maintained  an  action  at 
law,   and  the  creditors  are  merely  enforcing  this  right  of  action  in 
equity.     Boyd  v.  Mutual  Fire  Association,  (Wis.   1903)  94  N.  W.   171. 
This  seems  to  be  based  on  more  logical  reasoning.     The  corporation 
holds  title  to  all  corporate  property.     With  respect  to  that  property, 
therefore,  the  directors  are  merely  agents  entrusted  with  possession, 
and   so   cannot   be  technical   trustees.     The   mere   fact   that,  as  an 
element  of  their  contract  of  agency  arising  out  of  the  fiduciary  ca- 
pacity in  which  they  act,  they  are  amenable  to  much  the  same  rules 
as  trustees  with  respect  to  property  in  their  possession,  or  that  equity 
assumes  control  over  their  acts,  does  not  change  the  inherent  char- 
acter of  their  relation  to  the  corporation.     Trustee,  used  to  describe 
that  relation,    merely  means  fiduciary.      Spering's    Appeal.      (1872) 
71   Pa.  St.  11.      2   Pomeroy's  Eq.  Juris.   §1091.     Nor  does  the  fact 
that  the  stockholders  or  creditors  have  equitable  remedies  against  the 
directors   make   the   latter  trustees  for   them      The  stockholder    or 
creditor  does  not  sue  in  his   own  right,  but  solely  in  the  right  of  the 
corporation.      2    Pomeroy    Eq.    Juris.      §1094.      Greaves   v.    Gouge, 
(1877)  69  N.  Y.  154,  at  p.  157.  To  say  that  the  director  is  his  trustee 
describes  his  remedy,  not  his  right.      He  is  given  a  remedy  in  equity 
because  the  law  has  not  provided  for  the  situation  here  arising  from 
the  peculiar  nature  of  the  corporate  person.    Incapable  of  acting  except 
through  its  agents  it  finds  itself  helpless  if  its  agents  refuse  to  act  for 
it.      Further,  the  relief  given  in  this  situation  is  analogous,  perhaps, 
to  that  where  a  cestui  enforces  the  trustee's  claim  in  equity,  either 
against  agents  defaulting  in  trust  business,  the  trustee  refusing  to  sue 
at  law,  Ally  General  v.  the  Corporation  (1844)  7  Beav.  175,  or,  more 
generally,  against  third  parties  on  trust  claims  when  the  trustee  refuses 
to  act.     Whether  or  not  the  corporation  can  properly  be  said  to  hold 
its  claim  in  trust  for  shareholders  and  creditors  is  immaterial  in  de- 
termining whether   or  not  the  statute  is  a  bar  to  suits  against  the 
director.     Wych  v.  East  India    Co.  (1734)  3  P.  Wms.   309.      In  the 
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case  under  consideration,  then,  the  creditor  or  stockholder  sues  on  a 
purely  legal  demand.  He  sues  on  such  demand  in  behalf  of  the 
corporation,  and  the  cause  of  action  belongs  to  it.  The  equitable 
remedy  is  merely  a  mode  of  enforcing  this  demand.  Here  certainly 
is  no  technical  trust,  and  it  is  only  in  the  case  of  such  a  trust  that  the 
bar  of  the  statute  of  limitations  is  properly  suspended.  Mason  v. 
Henry  (1897)  152  N.  Y.  529;  Wallace  v.  Lincoln's  Savings  Bank 
(1890)  89  lenn.  630;  Landes  v.  Saxon  (1895)  105  Mo.  486;  Kane 
v.  Bloodgood  (1825)  7  Johns.   Ch.  90. 


Rights  of  Pledgees  of  Personal  Property  Under  Conflicting 
Laws.  —  Lord  Loughborough,  in  1 791,  laid  it  down  as  a  "clear  prop- 
osition, not  only  of  the  law  of  England,  but  of  every  country  in  the 
world,  where  law  has  the  semblance  of  science,  that  personal  property 
has  no  locality,"  and  that,  "  with  respect  to  the  disposition  of  it,  with 
respect  to  the  transmission  of  it,  either  by  succession  or  the  act  of  the 
party,  it  follows  the  law  of  the  person. "  Sill  v.  Worszvick  (1 79 1 )  1  H. 
Bl.  665.  Since  then  there  has  been  a  constantly  growing  disposition 
to  change  that  rule  of  law  to  meet  radical  changes  in  economic  con- 
ditions, which  have  given  to  accumulations  of  personal  property 
— until  the  last  century  of  comparatively  little  consequence,  and  often 
actually  cum  persona — an  even  greater  importance  in  the  state  than  is 
attached  to  land.  The  new  conditions  have  called  for  the  recognition 
of  the  principle  that,  as  transactions  relating  to  realty  are  governed  by 
the  lex  silus,  similarly,  transactions  with  respect  to  personalty  should 
be  governed  by  the  lex  rei  silce,  approving  the  doctrine  developed  on 
the  continent  and  expounded  by  Savigny,  that  no  distinction  should 
be  made  in  this  respect  between  movables  and  immovables.  Savigny, 
VIII,  Sec.  366;  Whart.  Conn.  L.  p.  297,  305. 

In  the  departure  from  the  old  rule,  a  distinction  is  drawn  definitely 
between  cases  of  succession,  as  in  marriage,  death  and  bankruptcy, 
where  the  property  is  conceived  of  as  grouped  round  the  person,  and  so 
governed  by  the  law  ol  the  domicile,  and  isolated  transactions  of  alien- 
ation and  the  creation  of  special  claims  against  the  property,  in  which  it 
is  to  be  considered  independently  of  its  owner,  and  so  governed  by 
the  law  where  it  is  situated.  Westl.  Priv.  International  Law,  p.  172. 
It  will  be  noted  that  this  distinction  was  not  made  by  Lord  Lough- 
borough. Out  of  it  comes  a  present  rule  that  questions  as  to  the 
transfer  or  acquisition  of  property  in  corporeal  movables,  or  of  any 
less  extensive  real  rights  in  them,  as  pledge  or  lien,  are  generally  to  be 
decided  by  the  lex  rei  sites.  Inglis  v.  Usherwood  (1801)  1  East,  515; 
Coote  v.  Jeekes  (1872)  L.  R.  1$  Eq.  597.  The  Supreme  Court  of 
Minnesota  has  adopted  this  view  in  denying  a  preference,  under  a 
voluntary  assignment  for  the  benefit  of  creditors,  to  non-resident 
pledgees,  who  held  grain  warehouse  receipts  as  security  for  promis- 
sory notes,  the  grain  being  situated  in  Iowa,  Nebraska  and  South 
Dakota,  where  such  pledge  was  invalid,  holding  that  the  transaction 
was  governed  by  the  lex  rei  sitce.  In  re  St.  Paul  cV  K.  C.  Grain 
Co.  (Minn.  1903)  94  N.  W.  218. 

It  was  early  decided  in  the  Supreme  Court  of  the  United  States 
that,  as  to  priority  of  conflicting  hens,   the  lex  rei  sitcB  prevails,  the 
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right  of  priority  being  a  "personal  privilege,  dependent  on  the  place 
where  the  property  lies  and  where  the  court  sits  which  is  to  decide  the 
cause."  Harrison  v.  Sterry  (1809)  5  Cranch,  289,  298.  The  rule 
has  also  been  established  that,  in  case  of  conflict  between  two  states 
upon  an  assignment  for  the  benefit  of  creditors,  made  in  one  state, 
and  an  attachment  of  the  property  of  the  assignor  situated  in  the  other 
state,  the  lex  rei  sit&  governs.  The  reason  for  this  ruling  is  found 
partially  in  the  full  faith  and  credit  clause  of  the  Constitution.  Warner 
v.  /aj ray  (1884)  96  N.  Y.  248;  Green  v.  Van  Buskirk  (1866)  5  Wall. 
307.  The  decision  in  the  latter  case,  however,  unquestionably  affirms 
the  modern  doctrine  in  cases  where  the  courts  of  both  states  have 
been  set  in  motion. 

In  the  reasons  which  American  judges  have  given  for  applying  the 
lex  rei  sites  to  movables,  the  protection  of  citizens  of  their  own  states 
holds  a  prominent  place,  although,  it  must  be  admitted,  little  stress  is 
laid  on  the  fact  of  the  domicile  of  the  attaching  creditor,  and  none  at 
all  in  the  United  States  courts.  Olivers.  Towns  (La.  1824)  2  Mart. 
92;  Blake  v.  Williams  (1828)  6  Pick.  286;  Milne  v.  More/on  (Pa. 
18 14)  6  Binn.  353;  Taylor  v.  Boardman  (1853)  25  Vt.  581,  589.  It 
has  been  held  squarely  that  a  title  to  movables  gained  by  foreign  pre- 
scription cannot  be  unseated  by  the  removal  of  the  chattel  to  the 
state  of  the  forum.      Waters  v.  Barton  (Tenn.  i860)  1  Cold.    43. 

As  applied  to  the  principal  case,  there  is  much  force  in  the  sug- 
gestion made  by  Mr.  Justice  Story  (Confl.  L.  p.  537)  of  the  injustice 
arising  from  the  impracticability  of  the  parties  knowing,  with  minute 
accuracy,  the  law  of  transfers  in  the  different  states  where  the  subject- 
matter  of  the  transaction  happens  to  be.  But  on  the  whole,  there  is 
ample  reason  for  the  view  that  the  old  legal  fiction,  expressed  in  the 
familiar  maxim  mobilia  personam  sequunlur,  must  give  way  to  the 
modern  fact  that  movables  have  a  situs.  The  legal  qualities  incident 
to  that  status  follow  of  necessity.  See  Whart.  Confl.  L.  §  297  et  seq.; 
Southern  Law  Rev.  vol.  VI,  p.  689. 
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Admiralty — Jurisdiction  of  United  States  Courts  of  Admiralty  over 
Torts  Committed  on  Foreign  Vessels.  The  plaintiff,  an  American  citi- 
zen, was  injured  on  a  British  ship  on  the  high  seas  by  the  negligence  of 
the  servants  of  the  defendant  in  charge  of  the  ship.  The  defense  was 
that  English  Courts  of  Admiralty  did  not  have  jurisdiction  in  such  cases 
and  that,  therefore,  the  United  States  Courts  of  Admiralty,  since  they 
had  to  administer  the  British  law  as  the  defendant  was  a  British  subject, 
could  not  take  jurisdiction.  Held,  the  United  States  Courts  of  Admiralty- 
had  jurisdiction  irrespective  of  the  question  whether  or  not  the  British 
Courts  of  Admiralty  would  have  had  in  a  case  of  this  kind.  Pouppirt  v. 
Elder  Dempster  Shipping,  Limited  (1903)  122  Fed.  983. 

Although  no  other  case  presenting  the  same  facts  as  here  stated  is  to 
be  found,  the  decision  is  in  accord  with  the  well-settled  rule  of  interna- 
tional law,  that,  in  the  absence  of  treaty,  nothing  within  the  territory 
of  a  nation  is  without  its  jurisdiction,  and  that  in  time  of  peace,  all  per- 
sons have  the  right  to  resort  to  the  tribunals  of  the  nation  where  they 
happen  to  be  for  the  protection  of  their  rights.  Benedict's  Admiralty, 
§  282;  The  City  of  Carlisle  (1889)  39  Fed.  807;  The  Barque  Havana 
(1858)  1  Sprague  402. 

Agency — Committee  of  Unincorporated  Association — Liability  of 
Member.  A  committee  of  a  military  company,  appointed  for  other  pur- 
poses, assumed  the  preparation  of  a  memorial  souvenir  booklet  and  dele- 
gated full  managerial  and  financial  responsibility  to  one  of  its  members. 
The  latter  procured  the  matter  to  be  printed  by  the  plaintiff  who  sued  the 
treasurer  of  the  company  under  §  1919  Code  Civ.  Proc.  which  allows  an 
action  against  the  president  or  treasurer  of  such  an  association  where  the 
members  thereof  are  jointly  or  severally  liable.  Held,  defendant  not 
liable.     Stikeman  v.  Flack  (1903)  175  N.  Y.  50. 

The  Court  of  Appeals  reversed  the  Appellate  Division,  First  Depart- 
ment, upon  the  dissenting  opinion  of  Mr.  Justice  Ingraham,  concurred  in 
by  Hatch,  J  ,  which  opinion  accords  with  the  principles  of  liability  of  a 
club  member  suggested  in  3  Columbia  Law  Review  407.  The  facts  that 
the  association  was  not  a  business  one  requiring  the  creation  of  indebted- 
ness to  carry  out  its  purposes,  and  that  no  agency  to  incur  the  obligation 
in  dispute  was  shown,  were  regarded  as  controlling. 

Carriers — "Act  of  God."  The  plaintiff  shipped  wheat  by  the  defend- 
ant's road.  The  defendant  was  negligent,  causing  delay  in  delivery  of 
goods  which  were  destroyed  by  an  unprecedented  storm.  Had  it  not  been 
for  the  defendant's  negligence  no  loss  would  have  occurred.  Held,  the 
violent  storm  was  the  proximate  cause  of  the  loss  which  was  therefore 
due  to  the  "  Act  of  God"  and  excused  the  carrier.  Hunt  Bros.  v.  Mis- 
souriK.  &*  T.  Ry.  Co.  of  Texas  (Tex.  1903)  74  S.  W.  69.  See  Notes,  p.  484. 

Carriers — Expulsion  of  Passenger — "Scalping"  on  Train.  Plaintiff 
had  been  doing  a  small  "  scalping "  business  in  defendant's  tickets,  had 
been  warned  to  desist,  and  had  promised  to  do  so.  The  manager  of  the 
defendant,  having  reason  to  believe  plaintiff  had  not  desisted,  had  him 
ejected  from  a  train,  on  which  he  was  a  regular  passenger  going  to  and 
from  his  work.  Plaintiff  had  not  "  scalped  "  any  tickets  on  that  trip,  nor 
did  the  manager  have  any  reason  to  believe  he  intended  to  do  so.  Held, 
the  ejection  was  unlawful.  Ford -v.  East  Louisiana  Ry.  Co.  (La.  1903)  34 
So.  585. 

It  is  well  settled  that  the  plaintiff  could  have  been  lawfully  ejected 
had  he  been  detected  while  on  the  train  in  the  act  of  dealing  in  the  tickets, 
or  if  it  had  been  his  evident  purpose  to  deal  in  them  there.     The  D.  R. 
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Martin  (1873)  11  Blatch.  233.  It  has  also  been  held,  though  the  reasoning 
is  not  so  convincing,  that  a  carrier  may  refuse  to  carry  one  whose  object 
in  reaching  his  destination  is  to  return  by  the  same  line  and,  on  such  re- 
turn trip,  to  solicit  trade  for  a  rival.  Per  Story,  J.,  in  Jencks  v.  Cole' 
man  (1835)  2  Sumn.  221.  The  principal  case  tests  the  right  of  a  carrier 
to  eject  one  who  is  travelling  as  an  ordinary  passenger,  merely  because 
he  has  been  a  chronic  offender  against  its  rules.  The  Court  properly  re- 
fused to  sanction  any  such  right. 

Carriers — Right  to  Change  Location  of  Station.  The  defendant 
railroad  had  had  a  station  at  B. ,  but  owing  to  the  fact  that  it  did  not  pay 
its  expenses,  removed  same  to  D.  some  years  later.  Those  living  near  B. 
had  built  their  roads  and  conducted  their  businesses  with  reference  to  the 
location  of  the  station.  Held,  the  railroad  could  be  compelled,  by 
mandamus,  to  move  the  station  back  to  B.  State  v.  Northern  Pacific 
Railway  Co.  (Minn.  1903.)  96  N.  W.  81.     See  Notes,  p.  485. 

Conflict  of  Laws — Preference  of  Pledgees  under  a  Voluntary 
Assignment  for  the  Benefit  of  Creditors.  A  Minnesota  grain  cor- 
poration, having  elevators  in  that  and  other  states,  pledged  its  ware- 
house receipts  as  security  for  notes  given  to  some  of  its  creditors,  none 
of  whom  resided  in  any  of  the  other  states.  Such  a  pledge  was  valid 
under  the  laws  of  Minnesota,  but  invalid  in  the  other  states.  The  corpora- 
tion made  a  voluntary  assignment  for  the  benefit  of  creditors.  The 
pledgees  claimed  a  preference  in  the  distribution  of  the  fund  arising  from 
the  sale  of  all  the  grain  in  the  warehouses.  Held,  that  the  laws  of  the 
situs  of  the  personalty  governed,  and  no  preference  should  be  given  the 
pledgees  in  respect  to  the  grain  in  the  other  states.  In  re  St.  Paul  &* 
K.  C.  Grain  Co.  (Minn.  1903)  94  N.  W.  218.     See  Notes,  p.  488. 

Constitutional  Law — Compulsory  Registration  of  Electors.  Plain- 
tiff on  behalf  of  himself  and  5,000  other  negroes  prayed  for  compulsory 
enrollment  on  the  voting  lists  of  Montgomery  Co.,  Ala.,  and  for  a 
declaration  that  certain  sections  of  the  State  constitution  fixing  the 
qualifications  for  registry  be  held  void  as  repugnant  to  the  Fourteenth  and 
Fifteenth  Amendments  to  the  Constitution  of  the  United  States.  Held, 
the  relief  was  properly  denied  as  equity  does  not  remedy  political  wrongs, 
and  even  if  it  did  it  would  not  aid  a  party  to  enrollment  under  a  system 
alleged  to  be  unconstitutional,  nor  where  the  enrollment  of  the  individ- 
ual plaintiff  would  not  check  the  mischief  charged  in  the  bill.  Giles  v. 
Harris  (1902)  189  U.  S.  475. 

Notwithstanding  the  attempt  of  the  court  to  discuss  the  case  on  its 
merits  it  is  doubtful  whether  anything  more  was  decided  than  that  the 
plaintiff  had  misconceived  his  remedy.  It  is  sound  law  that  equity  has 
no  jurisdiction  over  violations  of  the  political  rights  of  the  citizen. 
{Green  v.  Mills  69  Fed,  Rep.  852.)  However  if  the  plaintiff  has  been 
unjustifiably  refused  registration  either  by  reason  of  the  arbitrary 
decision  of  the  Board  of  Registrars  or  because  the  entire  system  of 
registration  is  unconstitutional  and  void,  he  may  bring  the  matter  before 
the  Federal  Courts  in  a  suit  at  law.  Wiley  v.  Sinkler  (1900)  179  U.  S. 
58;  Swafford  v.  Templeton  (1901)  185  U.  S.  487.  But  there  is  no 
way  of  obtaining  specific  relief  from  a  Federal  Court,  as  equity  will  not 
act  to  compel  registration,  and  such  courts  have  no  power  to  issue  a  man- 
damus. 

Constitutional  Law — Fraudulent  Conveyance — Power  of  Legislature 
to  Define  Prima  Facie  Case.  Act  99  of  1897  (Comp.  Laws  of  Mich. 
§  10,203)  provided  that,  in  suits  in  aid  of  execution,  the  complainant  should 
make  out  a  prima  facie  case  of  fraudulent  conveyance  by  proving  a  judg- 
ment against  the  principal  defendant,  execution  and  levies  thereon,  and 
the  conveyance  complained  of.  Held,  (Grant  and  Moore,  JJ.,  dissent- 
ing), the  act  was  constitutional.  Crane  v.  Waldron  (Mich.  1903)  94  N. 
w:593. 
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In  prescribing  what  shall  be  evidence  and  which  party  shall  assume 
the  burden  of  proof,  the  power  of  the  legislature  is,  in  civil  cases,  practi- 
cally unrestricted.  Cooley  Const.  Lim.  (6th  ed.)  452;  Ogden  v.  Saunders 
(1827)  12  Wheat.  213  at  349.  Even  in  criminal  cases  it  may  enact  that 
certain  facts  shall  be  prima  facie  evidence  of  the  main  fact.  Commis- 
sioners v.  Merchant  (1880)  103  N.  Y.  143;  Robertson  v.  People  (1894)  20 
Col.  279.  Contra:  State  v.  Beswick  (1881)  13  R.  I.  211.  In  criminal 
cases,  however,  the  fact  upon  which  the  presumption  rests  should  have 
some  fair  relation  to  the  main  fact ;  should  not  be  purely  arbitrary  or 
extraordinary.  People  v.  Cannon  (1893)  139  N.  Y.  32.  The  principal 
case  was  a  civil  action.  But  even  considering  it  as  quasi-criminal,  it 
would  seem  that  the  legislature  has  not  exceeded  its  powers,  and  that 
the  evidentiary  fact  does  bear  a  fair  relation  to  the  fact  in  issue. 

Constitutional  Law — Limitations — Application  to  New  Possessions. 
After  the  annexation  of  Hawaii  the  defendant  was  convicted  of  man- 
slaughter under  a  criminal  procedure  other  than  that  described  in 
Amendments  V  and  VI .  The  Annexation  Resolution  provided  that  the 
laws  of  the  Republic  of  Hawaii  should  remain  in  force  unless  contrary 
to  the  Constitution  of  the  United  States.  Held,  conviction  sustained. 
The  Hawaiian  criminal  procedure  was  not  contrary  to  the  Constitution 
under  the  meaning  of  the  Annexation  Resolution.  Hawaii  v.  Mankichi, 
(1903)  190  U.  S.  197.     See  Notes,  p.  481. 

Constitutional  Law — Separation  of  Powers — Judicial  Acts,  N.  J. 
Gen.  St.  p  2618.  authorized  the  appointment,  by  a  justice  of  the  Supreme 
Court,  of  park  commissioners  in  a  certain  class  of  counties.  Held,  the 
legislature  had  constitutional  authority  to  confer  such  powers  upon  the 
Supreme  Court  Ross  v.  Board  of  Chosen  Freeholders  0/  County  of 
Essex  et  al.  (Md.  1903)  55  Atl.  310. 

Md.  Acts  1896,  p.  314,  c.  195,  provided  that  a  petition  under  the  local 
option  law  in  W.  county  should  be  presented  to  the  circuit  court,  which 
should  count  the  signers,  ascertain  whether  they  had  voted  at  the  last 
state  election,  and  thereupon  order  an  election.  Held,  the  act  was  void, 
as  imposing  on  the  court  non-judicial  duties,  in  violation  of  the  State 
constitution.  Board  of  Sup'rs  of  Election  for  Wicomico  County  v. 
Todd  et  al.  (Md.  1903)  54  Atl.  963. 

Md.  Acts  1902,  p.  670,  c.  455,  places  the  court  house  and  grounds  of 
certain  counties  in  the  custody  of  the  crier  of  the  circuit  court  of  such 
counties.  Const,  art.  4,  §  9,  provides  that  the  judges  of  any  court  may 
appoint  the  necessary  court  officers,  etc.  Declaration  of  Rights,  art.  8, 
declares  that  no  person  exercising  judicial  functions  shall  discharge 
duties  of  another  character.  Held,  the  statute  violated  the  constitution 
in  imposing  on  the  judges — who  appoint  the  crier — non-judicial  func- 
tions. Prince  George's  County  Com'rs  v.  Mitchell.  (Md.  1903)  55  Atl. 
673. 

Two  questions  are  presented  in  these  cases:  (1)  Is  the  judiciary 
confined  to  functions  essentially  judicial,  or  may  it  discharge  functions 
not  expressly  or  impliedly  delegated  by  the  constitution  to  other  depart- 
ments and  (2)  What  acts  are  essentially  judicial,  executive  or  legis- 
lative? The  Maryland  cases  hold  that  the  judiciary  is  confined  to 
essentially  judicial  functions,  and  others  cannot  be  imposed  on  it  even 
indirectly  ;  while  the  New  Jersey  case,  overruling  In  re  Cleveland 
(1889)  51  N.  J.  Law  311,  and  Schwartz  v.  Dover  (1902)  53  Atl.  214,  holds 
that  the  judiciary  may  do  anything  not  expressly  or  impliedly  allotted  in 
the  Constitution  to  the  other  departments.  The  two  holdings  represent 
contradictory  lines  of  decision  in  various  jurisdictions.  New  Jersey  is 
supported  by  People  v.  Morgan  (1878)  90  111.  558;  Fox  v.  McDonald 
(1892)  101  Ala.  51;  Russell  v.  Cooley  (1882)  69  Ga.  215.  Maryland  is 
supported  by  Case  of  Supervisors  of  Election  (1873)  114  Mass.  247  ; 
State  ex  rel.  White  v.  Barker  (la  1902)  89  N.  W.  204  :  Houseman  v. 
Kent  (1885)  58  Mich.  364.  As  to  what  are  essentially  judicial  functions 
see  3  Columbia  Law  Review,  280. 
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Corporations — Merger.  The  Northern  Securities  Company,  an  inde- 
pendent corporation,  acquired  the  majority  of  the  stock  of  the  Northern 
Pacific  and  Great  Northern  Railways,  in  pursuance  of  an  agreement 
between  the  stockholders  of  these  railways.  Held,  the  agreement  was 
not  in  restraint  of  trade  or  commerce  within  the  Minnesota  anti-trust  law, 
or  the  Minnesota  statute  against  consolidation.  State  of  Minnesota  v. 
Northern  Securities  Co.  (C.  C,  D.  Minn.  1903)  123  Fed.  692. 

As  Lochren,  J.  admits  in  his  opinion,  this  decision  is  directly  contra 
to  that  in  United  States  v.  Northern  Securities  Co.  (C.  C,  D.  Minn. 
Feb.  1903)  120  Fed.  721,  inasmuch  as  the  Minnesota  anti-trust  law  is 
substantially  the  same  as  the  Sherman  Act  of  1890.  After  a  discussion 
of  the  cases  interpreting  the  Sherman  Act  in  the  Supreme  Court  of  the 
United  States,  he  draws  the  conclusion  "that  contracts  which  do  not 
directly  and  necessarily  affect  transportation,  or  rates  therefore,  are  not  in 
restraint  of  trade,  or  within  the  statute,  even  though  they  may  remotely 
and  indirectly  appear  to  have  some  probable  effect  in  that  direction." 
Applying  this  rule,  he  points  out  that  neither  the  Northern  Pacific  Co., 
nor  the  Great  Northern  Co.,  in  their  corporate  capacities  had  anything 
to  do  with  forming  the  Northern  Securities  Co. ;  that  the  Northern 
Securities  Co.  is  merely  the  owner  of  a  majority  of  the  stock  of  these  two 
roads,  having  no  power  to  manage  them,  nor  is  there  evidence  that  it  has 
tried  to  do  so  ;  and  that  he  is  "  compelled  to  reject  the  doctrine,"  as 
advanced  in  the  United  States  case,  ' '  that  any  person  can  be  held  to  have 
committed  or  to  be  purposing  and  about  to  commit,  a  highly  penal 
offense,  merely  because  it  can  be  shown  that  his  pecuniary  interests  will 
be  thereby  advanced,  and  that  he  has  the  power,  either  directly  by  him- 
self, or  indirectly  through  persuasion  or  coercion  of  his  agents,  to  com- 
pass the  commission  of  the  offense."  For  a  discussion  of  this  question 
see  3  Columbia  Law  Review  168,  221,  305,  404. 

Corporations — Relation  of  Stockholders  and  Creditors  to  Directors 
— Statute  of  Limitations.  Bill  in  equity  by  the  creditors  of  the  defend- 
ant corporation  to  obtain,  with  other  relief,  damages  for  malfeasance  in 
office  of  the  defendant  directors.  The  defendants  pleaded  the  Statute  of 
Limitations.  Held,  the  defendants  were  not  tiustees  of  a  technical  trust 
and  could  therefore  plead  the  statute.  Boyd  v.  Mutual  Fire  Ass'n  et  al. 
(Wis.  1903)  94  N.  W.  171.     See  Notes,  p.  487. 

Corporations — Voting  Trusts — Rights  of  Stockholders.  The  reor- 
ganization committee  of  an  insolvent  corporation,  appointed  by  a  majority 
of  the  stockholders,  who  were  citizens  of  Great  Britain,  issued  a  circular 
to  such  stockholders  suggesting  a  voting  trust  and  asking  that  the 
consents  enclosed  be  signed  and  returned.  In  case  of  the  refusal  of  any 
stockholder,  the  committee  reserved  the  right  to  reject  his  subscription 
to  shares.  Subsequently  the  committee  transferred  the  stock,  the  title  to 
which  they  still  held,  to  a  holding  corporation  as  trustee;  the  conveyance 
provided  that  the  trust  should  endure  fifty  years,  and  gave  the  trustee 
absolute  power  to  vote  the  stock  as  it  should  see  fit,  revocable  only  by 
three-fourths  of  the  pooling  stockholders.  The  trust  agreement  was 
without  consideration.  Held  (1)  Any  stockholder  who  had  been  a  party 
to  the  agreement,  or  a  purchaser  from  him,  could  revoke  the  trust  at  any 
time.  (2)  The  American  stockholders  could  enjoin  the  carrying  out  of 
the  trust.      Warren  v.  Pirn  (N.  J.  1903)  55  Atl.  66.     See  Notes,  p.  482. 

Criminal  Law — Accused  as  Witness — Waiver  of  Privilege.  The  de- 
fendant, in  a  criminal  case,  after  taking  the  stand  in  his  own  behalf, 
refused  to  answer  a  question  which,  though  relevant,  tended  to  convict 
him  of  another  crime.  Held,  the  trial  court  committed  no  error  in  com- 
pelling him  to  answer.     People  v.  Dupounce  (Mich.  1903)  94  N.  W.  388. 

The  decision  is  correct.  A  prisoner  cannot  be  compelled,  against  his 
will,  to  testify,  but  when  he  voluntarily  goes  on  the  stand  he  waives  this 
constitutional  privilege.  Once  on  the  stand  he  must  answer  every  ques- 
tion relevant  to  the  issue,  whether  or  not  it  tends  to  convict  him  of  the 
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crime  in  question  or  of  any  other  crime.  Commonwealth  v.  Nichols 
(1873)  114  Mass.  285;  State  v.  Pane  oast  is  L-  R.  A.  518  at  527.  Contra, 
Cooley  on  Const.  Lim.  p.  384.  The  preponderance  of  authority  is  in 
favor  of  the  view  in  the  principal  case.  The  court  concedes  that  State 
v.  Wintham  (1881)  72  Me.  531  is  opposed  to  its  view,  but  a  close  exam- 
ination shows  it  to  be  entirely  in  accord. 

Equity — Injunction  to  restrain  unfair  competition.  Complainant 
was  the  manufacturer  of  "  Remington  "  typewriters.  Defendant  corpo- 
ration, composed  of  Franklin  and  Carter  Remington,  Sholes  and  others, 
manufactured  typewriters  and  marked  them  "  Remington-Sholes  "  and 
"  Rem-Sho."  Complainant  applied  for  an  injunction  to  restrain  defend- 
ant from  using  the  name  "  Remington  "  and  its  abbreviation  "Rem." 
The  injunction  was  granted  as  to  the  word  "  Remington,"  but  refused  as 
to  the  abbreviation.  Wyckoff,  Seamans  &>  Benedict  v.  Howe  Scale  Co. 
(C.  C.  A.  Second  Circuit,  1903)  122  Fed.  348. 

An  individual  may  use  his  own  name  honestly  in  his  business,  even 
though  he  may  incidentally  interfere  with  and  injure  the  business  of 
another  having  the  same  name.  Singer  Mfg.  Co.  v.  June  Mfg.  Co.  (1896) 
163  U.  S.  169;  2  Columbia  Law  Review  245.  As  to  a  corporation,  a 
different  rule  of  law  exists.  It  may  choose  from  the  "  entire  vocabulary 
of  names."  If  the  name  chosen  will  mislead  the  public  its  use  will  be 
restrained,  although  it  is  the  name  of  a  member  of  the  corporation.  It  is 
unfair  competition  for  the  corporation  to  adopt  a  name  so  like  the  com- 
plainant's that  the  corporation  will  derive  benefit  from  the  reputation 
already  possessed  by  complainant's  goods  or  business.  R.  IV.  Rogers 
Co.  v.  Wm.  Rogers  Mfg.  Co.  (1895),  70  Fed.  1017;  Massam  v.  Thorley's 
Cattle  Food  Co.  (1880)  L.  R.  14  C.  D.  748.  The  injunction  was  refused 
as  to  the  word  "  Rem  "  on  the  ground  that  it  was  not  sufficiently  like 
"  Remington"  to  be  a  reasonable  cause  of  confusion. 

Evidence — Admissions  of  an  Agent — Res  Gestae.  Where  the  question 
was  as  to  the  quality  of  certain  printing  plates,  held,  statements  by  an 
employee  of  defendants  who  had  full  charge  of  the  machines,  made  in 
the  presence  of  officers  of  the  plaintiff  company,  that  the  plates  worked 
nicely  and  were  satisfactory,  were  admissible  as  res  gestae  and  as  made 
by  an  agent  while  acting  within  the  scope  of  his  authority.  Stecher 
Lithographic  Co.  v.  Inman  et  al.  (N.  Y.  1903)  67  N.  E.  212. 

The  New  York  court  admits  the  evidence  as  a  part  of  the  res  gestae 
though  in  discussing  its  admissibility  the  court  treats  the  question  as  one 
of  authority  on  the  part  of  the  agent  to  bind  his  principal.  In  these 
agency  cases  there  is  generally  no  question  of  res  gestae.  The  question 
is  one  of  admissions.  If  the  agent  makes  the  statement  while  acting 
within  his  authority  his  statement  binds  the  principal  because  it  becomes 
the  statement  and  act  of  the  principal.  But  if  uttered  outside  the  scope 
of  his  agency,  the  principal  is  not  bound  by  it,  and  the  evidence  should 
not  be  admitted.  For  an  exposition  of  the  correct  principle  see  Thayer, 
Cas.  Ev.  pp.  629-636.  See  also  White  v.  Miller  (1877)  71  N.  Y.  118  at 
P-  135- 

Evidence — Privileged  Communication.  The  defendant  was  charged 
with  bribery  and  summoned  before  the  grand  jury.  He  consulted  the 
presiding  judge  privately  as  to  what  course  he  should  pursue.  The  judge 
refused  to  give  advice,  telling  him  he  should  see  an  attorney  but  stated 
that  if  he  testified  it  would  be  best  to  tell  the  truth.  The  defendant  then 
confessed  to  the  judge.  Held,  the  confession  was  privileged  and  inad- 
missible.    People  v.  Pratt  (Mich.  1903)  94  N.  W.  752. 

The  confession  was  purely  voluntary  and  unless  shielded  by  the  rule 
protecting  confidential  communications  between  attorney  and  client, 
should  have  been  admitted.  By  the  great  weight  of  authority  this  rule 
applies  only  when  the  relationship  of  attorney  and  client  actually  exists. 
Montgomery  v.  Perkins  (1899)  94  Fed.  Rep.  23;  Rosseau  v.  Bleau  (1892) 
131  N.  Y.  177.     In  a  few  states  the  rule  is  extended  to  cover  cases  where 
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the  person  making  the  communication  reasonably  supposed  that  it  ex- 
isted. Alderman  v.  People  (1857)  4  Mich  414.  The  statements  must  be 
made  to  the  attorney  in  the  course  of  professional  employment  and  in- 
duced by  the  relation.  Williams  v.  Fitch  (1859)  18  N.  Y/546  at  p.  551; 
Hatton  v.  Robinson  (1833)  14  Pick.  416.  The  decision  in  the  principal 
case  seems  to  rest  on  the  "  attorney  and  client  "  rule  and  on  broad  grounds 
of  policy.  It  clearly  does  not  come  within  the  rule  nor  does  the  policy  on 
which  it  rests  jusify  the  decision.  A  contrary  result  was  reached  in  State 
v.  Chambers  (1893)  45  La.  Ann.  36. 

Insurance — Prorating  Loss  between  Specific  and  Blanket  Policies. 
The  plaintiff  insured  a  building,  the  policy  to  cover  any  addition  he  might 
build.  He  later  built  an  addition  and  took  out  insurance  upon  it  alone 
with  the  defendant  company,  the  policy  having  the  usual  pro  rata  clause. 
In  a  suit  upon  this  policy  after  the  burning  of  the  addition  held,  specific 
policies  do  not  prorate  with  blanket  policies  and  that  therefore  the  defend- 
ant was  liable  for  the  full  amount  of  the  loss.  Meigs  v.  Ins.  Co.  (Pa. 
1903)  54  Atl.  1053. 

In  holding  as  it  did  in  the  principal  case  the  court  followed  the  well- 
established  rule  in  Pennsylvania;  Clarke  v.  Assurance  Co.  (1892)  146 
Pa.  561,  but  it  is  hard  to  justify  the  decision  on  principle  for  a  blanket 
policy  in  its  very  nature  covers  each  and  every  part  of  the  subject  of  in- 
surance and  it  does  not  any  the  less  cover  them  because  there  happens  to 
be  a  specific  policy  on  some  particular  item.  Thus  the  destroyed  property 
was  covered  by  both  policies  and  it  would  seem  proper  to  prorate  the  loss 
between  them.  And  this,  by  the  great  weight  of  authority,  should  be  the 
rule.  Page  v.  Sun  Ins.  Ojfice  11896)  74  Fed.  203;  Blafrex.  Ins.  Co.  (Mass. 
1858)  12  Gray  265;  Ogden  v.  Ins.  Co.  (1872)  50  N.  Y.  388.  For  the  method 
of  prorating  the  loss  under  this  rule  see  3  Columbia  Law  Review  283. 

Insurance  — Reduction  of  Policy  by  Insurer— Remedy  ok  Insured.  De- 
fendant insurance  association  issued  policies  promising  to  pay  $5,000  on 
the  death  of  the  member  holding  same.  A  subsequent  by-law  reduced 
the  amount  payable  on  any  policy  to  $2,000.  Held,  plaintiff,  a  policy- 
holder, was  entitled  to  treat  the  contract  of  insurance  as  broken  and  re- 
cover the  premiums  paid,  with  interest.  Black  v.  A.  L.  of  H.  (C.  C,  E. 
D.  Pa.  1903)  120  Fed.  580. 

This  case,  which  was  noticed  in  3  Columbia  Law  Review  423,  has  re- 
cently been  affirmed  by  the  Circuit  Court  of  Appeals,  Third  Circuit,  re- 
ported in  123  Fed.  650.  It  represents  the  great  weight  of  authority  as  to 
the  remedy  of  the  insured  when  the  insurer  wrongfully  renounces  the 
contract.  In  New  York  it  is  held  that  the  only  remedy  of  the  insured  is 
to  keep  the  original  contract  alive  by  a  regular  tender  of  premiums  or  to 
apply  to  a  court  of  equity  to  restrain  the  insurer  from  acting  under  its 
void  by-law.  Langan  v.  A.  L.of  H.  (1903)  174  N.  Y.  266.  For  a  criti- 
cism of  the  New  York  view  see  Columbia  Law  Review,  supra. 

Intoxicating  Liquors — What  Constitutes  Sale — Social  Club.  Mem- 
bers of  a  social  club  were  sold  checks  which  upon  presentation  entitled 
them  to  liquor  furnished  by  the  club.  Held,  this  was  a  "  sale  "  of  liquor 
and  a  violation  of  the  Dramshop  Act  (Hurd's  Rev.  St.  111.,  1901,  p.  750) 
which  prohibits  the  sale  of  spirituous  liquors  without  a  license.  People  v. 
Law  &°  Order  Club  (111.  1903)  67  N.  E.  Rep.  855. 

Whether  or  not  such  a  state  of  facts  constitutes  a  sale  has  been  de- 
cided differently  in  different  States  and  the  decisions  seem  to  be  irrecon- 
ciliable.  The  leading  case  holding  that  such  an  act  is  not  a  sale  is  Graff 
v.  Evans  (1882)  L.  R.  8  Q.  B.  Div.  373  where  it  was  held  that  there  was 
merelv  a  transfer  to  the  member  of  a  special  property  since  he,  as  a  mem- 
ber, already  had  an  interest  in  the  goods.  Opposed  to  the  decisions  fol- 
lowing Graff 'v.  Evans  are  those  cases  which  hold  that  for  any  and  all 
purposes  a  sale  has  taken  place.  Newark  v.  Essex  Club  (1890)  53 
N.  J.  L.  99.  There  is  however  a  rule  between  these  extremes  which  has 
been  adopted  in  some  States  and  under  which  many  if  not  most  of  the 
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decisions  may  be  reconciled,  i.  e.  such  a  transaction,  although  technically 
a  sale,  is  not  a  violation  of  the  statute  if  the  Club  is  such  bona  fide  and 
the  sale  of  liquor  is  merely  incidental  to  the  other  purposes  for  which  the 
Club  was  formed.  State  v.  St.  Louis  Club  (1894)  125  Mo.  308;  Black  on 
Intox.  Liq.  §142. 

Master  and  Servant — Servant  under  Control  of  Third  Person. 
Plaintiff  was  servant  of  a  firm  of  stevedores  who  were  unloading  defend- 
ant ship.  The  ship  furnished  the  winchman  who  was,  as  to  the  operation 
of  the  winch,  under  the  control  of  the  stevedores.  Plaintiff  was  injured 
through  the  negligence  of  the  winchman.  Held,  the  winchman  was  the 
servant  of  the  ship,  not  of  the  stevedores,  and  the  plaintiff  could  recover. 
The  Slingsby  (C.  C.  A.,  2nd  Circ,  1903)  120  Fed.  748. 

The  decision  lays  down  the  rule  that  when  the  master  determines  the 
line  of  work  and  retains  the  right  to  recall  or  discharge  the  servant,  the 
relation  of  master  and  servant  continues  between  them.  This  is  sup- 
ported by  the  weight  of  authority.  The  Lisnacrieve  (1898)  87  Fed. 
570;  Murray  v.  Dwight  (1900)  161  N.  Y.  301;  Coggin  v.  Central 
R.  Co.  (1879)  62  Ga.  685.  Several  jurisdictions,  however,  reach  pre- 
cisely the  opposite  result,  holding  that  a  change  of  control,  even  tem- 
porary, involves  pro  tanto  a  change  of  masters.  Hasty  v.  Sears  (1902) 
157  Mas^.  123;  Roev.  Winston  (1902)  8b  Minn.  77;  Delaware,  etc.R.  Co. 
v.  Hardy  (1896)  59  N.  J.  L.  35.  The  support  of  the  principal  case  in- 
volves the  doubtful  holding  that  the  acts  of  the  servant  were  the  acts  of 
one  who  exercised  no  immediate  control  over  him  and  who  had  trans- 
ferred the  right  of  such  control  to  another. 

Municipal  Corporations — Implied  Contracts.  Where  a  statute  pro- 
vided that  contracts  made  by  a  township  trustee  must  be  in  writing  and 
a  bond  given  and  that  contracts  made  in  violation  of  the  act  shall  be 
void,  held,  no  recovery  can  be  had  on  notes  given  by  a  township  trus- 
tee, in  payment  for  goods,  where  the  statutory  steps  have  not  been  com- 
plied with;  nor  can  the  plaintiff  recover  on  a  quantum  meruit.  Peck 
Williamson  Heating  <Sn>  Ventilating  Co.  v.  Steen  School  Tp.  of  Knox 
County  (Ind.  1903)  66  N.  E.  <k>9- 

There  is  a  conflict  of  authority  as  to  whether  a  municipal  corporation 
can  become  liable  on  an  implied  contract.  It  is  well  settled  however 
that  where  the  charter  of  a  city  or  a  statute  has  prescribed  certain  formali- 
ties which  shall  enter  into  the  making  of  all  municipal  contracts,  the  city 
cannot  be  held  liable  on  an  implied  contract  to  pay  for  benefits  received, 
in  the  absence  of  a  contract  made  in  the  manner  prescribed.  McDonald 
v.  Mayor  (1876)  68  N.  Y.  23;  Zottmanv.  San  Francisco  (1862)  20  Cal. 
96.  The  object  of  such  a  statute  is  to  protect  the  municipality  from  the 
making  of  contracts  by  unauthorized  public  agents  and  therefore  it  is 
strictly  enforced. 

Partnership — Good  Will— Sale  of  Firm  Name  to  Stranger.  In  an 
action  for  an  accounting  between  the  executrix  of  the  estate  of  a  deceased 
partner  and  the  surviving  partner,  held,  the  firm  name  is  part  of  the 
good-will  and  can  be  sold  under  a  court  order  like  any  other  asset.  Slater 
v.  Slater  (Ct.  of  App.  1903)  29  N.  Y.  L.  J.  675. 

The  firm  name  was  common  property  at  common  law.  Caswell  v. 
Hazard  (1890)  121  N.  Y.  484  That  the  good-will  is  part  of  the  firm 
assets  in  which  the  estate  of  the  deceased  partner  can  now  participate  is 
well  settled.  2  Bates  on  Partnership  §  658  and  cases  cited.  The  firm 
name  is  certainly  of  great  value  and  is  the  principal,  perhaps  the  only 
means  of  obtaining  all  of  the  good-will  of  the  firm,  and  would  pass  with 
it  by  necessary  implication.  1  Collyer  on  Partnership,  6  Ed.  572.  Levy 
v.  Walker  (1879)  L.  R.  10  Ch.  Div.  436  at  p.  448;  Snyder  Mfg.  Co.  v. 
Snyder  (1896)  54  Ohio  St.  86  at  p.  96.  Contra,  overruled  by  principal 
case,  Reeves  v.  Denicke  (1871)  12  Abb.  Pr.  N.  S.  92.  The  ground  for 
enjoining  a  partner,  who  has  sold  the  good-will,    from  using  the  firm 
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name  is  slightly  different  namely,  that  by  so  using  it  he  holds  himself  out 
as  continuing  the  business  which  would  be  a  fraud  on  the  parties  to  whom 
he  has  sold  the  good-will.  Myers  v.  Kalamazoo  Buggy  Co.  (1884)  54. 
Mich.  215. 

Patent — Infringement  of  Copyright — Use  of  Prior  Works.  Publishers 
of  the  Encyclopedias  of  American  and  English  Law  and  of  Pleading 
and  Practice  sought  to  enjoin  the  publication  of  the  Cyclopedia  of  Law 
and  Procedure  on  the  ground  of  infringement  of  copyright,  alleging 
that  defendant's  editors  used  original  lists  of  authorities  appended  to 
articles  in  complainant's  works  in  the  preparation  of  new  articles,  and 
after  examining  the  sources  referred  to,  cited  in  support  of  their  con- 
clusions such  as  seemed  apt.  Held,  these  acts  did  not  amount  to  an 
infringement  and  the  temporary  injunction  should  be  dissolved.  Ed- 
ward Thompson  Co.  v.  American  Law  Book  Co.  (C.  C.  A.  2nd  Cir.  1003) 
122  Federal  Rep.  922. 

In  cases  where  the  rival  works  are  not  strictly  original  but  based  on 
common  sources,  the  distinction  recognized  as  governing  the  case  in  ques- 
tion, between  incorporating  the  results  of  another's  research  in  the  volume 
complained  of  without  independent  examination,  and  using  the  authori- 
ties cited  by  a  predecessor  as  an  aid  in  a  new  survey  of  the  same  field, 
or  as  a  basis  for  cognate  literary  production,  is  sound  and  has  commended 
itself  to  the  judicial  mind.  Morris  v.  Wright  (1870)  L.  R.  5  Ch.  Ap, 
279;  Banks  v.  McDavitt  (1875)  13  Blatchf.  163.  The  evil  consequence  of 
an  opposite  holding  is  thus  described  by  the  court:  "  It  would  be  a  serious 
blow  to  Jurisprudence  were  the  rule  enunciated  that  the  author  of  a  law 
book  is  precluded  from  taking  a  list  of  authorities  cited  by  a  previous 
writer  and  making  an  independent  examination  of  them." 

Real  Property — Condemnation — Deed.  Where  a  land  owner  contracted 
with  a  railroad  to  convey  real  estate  which  the  latter  was  authorized  by 
statute  to  acquire,  and  subsequently  deeded  the  property  to  plaintiff, 
held,  plaintiff  could  maintain  ejectment  against  the  railroad.  Wilson  v. 
Muskegon  Co.  (Mich.  1903)93  N.  W.  1059. 

The  view  in  the  dissenting  opinion  that  title  vests  when  the  railroad 
takes  possession  with  the  consent  of  the  owner  and  satisfies  the  stipulated 
terms  as  to  compensation,  was  properly  rejected  by  the  majority.  The 
State  may  by  legislative  act  effect  a  change  of  title  immediately,  reserv- 
ing to  the  former  owners  only  a  right  to  compensation.  Purifoy  v. 
Railroad  (1891)  108  N.  C.  100.  But. where  the  statute  simply  gives  the 
right  to  acquire  property,  and  resort  to  condemnation  proceedings  is  not 
necessitated,  private  negotiations  entered  into  by  the  company  have  no 
higher  effect  than  is  attributed  to  them  by  the  ordinary  rules  of  private 
law.  Hence  in  such  cases  unless  the  property  be  condemned  a  deed  is 
essential  to  a  perfect  legal  title.  Telford  v.  Railroad  (1898)  172  111.  559; 
Lewis  on  Eminent  Domain  §  289. 

Torts — Action  for  Death  by  Nonresident  Alien  as  Next  of  Kin.  Sec. 
5913,  Gen.  St.  Minn.  1894,  gives  a  right  of  action  for  the  benefit  of  the 
next  of  kin  of  the  deceased  when  death  has  been  caused  by  negligence. 
In  an  action  to  recover  damages  for  the  death  of  a  laborer  in  a  mine, 
caused  by  the  negligence  of  the  master  in  controlling  its  skip  cars,  held, 
nonresident  aliens  who  are  next  of  kin  are  entitled  to  the  benefits  con- 
ferred by  the  statute.  Reulund  v.  Commodore  Min.  Co.  (Minn.  1903)  93 
N.  W.  1057. 

Statutes  in  this  country  following  "Lord  Campbell's  Act "  seem  to 
present  primarily  two  aspects  :  punishment  for  the  negligent  person,  as 
in  Massachusetts  and  Missouri;  where  the  amount  of  recovery  is  either 
fixed  or  measured  by  the  degree  of  culpability  ;  or  compensation  for  the 
persons  dependent  on  the  deceased,  as  in  Pennsylvania,  Georgia,  Illinois, 
Minnesota,  and  most  other  states  where  such  legislation  exists.  If  pri- 
marily punitive  the  police  power  of  the  state  is  called  on,  and  it  is  of  less 
importance  whether  the  action  is  by  a  citizen  or  nonresident  alien.     Ac- 
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cordingly,  while  Mulhall  v.  Fallon  ( 1900)  176  Mass.  266,  is  usually  cited 
to  support  holdings  like  that  of  the  Minnesota  court,  it  does  not  neces- 
sarily follow  from  the  decision  in  that  case  that  a  nonresident  alien  should 
be  allowed  to  sue  under  a  compensatory  act.  Dent  v.  Penn.  R.  Co. 
(1897)  181  Pa.  St.  525,  holds  against  the  nonresident  alien.  Brannigan  v. 
Union  Co.  (1899)  93  Fed.  164,  a  decision  by  the  United  States  Court  for 
Colorado,  holds  with  Pennsylvania;  while  Vetalora  v.  Perkins  (1900) 
101  Fed.  393  decided  by  the  U.  S.  Circuit  Court  for  Massachusetts,  inter- 
preting the  Massachusetts  statute  as  compensatory,  allows  the  nonresi- 
dent alien  to  sue.  The  question  seems  to  be  one  of  policy :  Shall  a 
person  not  liable  to  duties  imposed  by  the  Legislature  receive  benefits 
granted  by  it  or  shall  a  statute  framed  in  general  terms  be  restricted  to 
persons  in  the  state  ? 

Torts — Action  for  Malicious  Prosecution.  Held,  the  defendant  in  a 
civil  action,  prosecuted  maliciously  and  without  probable  cause,  cannot 
maintain  an  action  for  such  malicious  prosecution  unless  there  was,  in 
the  original  action,  some  interference  with  the  defendant's  person  or 
property  by  arrest,  attachment  or  other  provisional  remedy.  Paul  v. 
Fargo  (1903)  82  N.  Y.  Supp.  369.     See  Notes,  p.  479- 

Trusts — Legacies  charged  on  Lands — Statute  of  Limitations.  The 
plaintiff's  intestate  was  a  legatee  under  a  will,  and  the  plaintiff,  as  ad- 
ministrator, brought  an  action  in  equity  to  enforce  a  lien  on  the  land  of 
which  the  defendant  was  devisee,  said  land  being  charged  with  a  lien 
for  the  amount  of  the  legacies.  The  defense  of  the  statute  of  limitations 
was  interposed  by  the  defendant,  but  overruled  on  the  ground  that  he  was 
an  express  trustee.  On  appeal,  held,  the  defendant  was  not  trustee  of  an 
express  trust  and  hence  the  statute  of  limitations  ran  in  his  favor. 
Merton  v.  Obrien  et  al.  (Wis.  1903)  94  N.  W.  340. 

By  the  acceptance  of  the  devise  the  defendant  became  liable  at  law  on 
a  promise  to  pay  the  legacy,  implied  from  the  acceptance  of  the  land  on 
which  it  is  a  charge.  Evans  v.  Foster  (1891)  80  Wis.  509;  Gridley  v. 
Gridley  (1861)  24  N.  Y.  130.  The  case  is,  therefore,  not  one  of  those 
"technical  and  continuing  trusts,  which  are  not  cognizable  at  law.  but 
fall  within  the  proper,  peculiar  and  exclusive  jurisdiction  of  equity  to 
which  the  statute  is  no  bar."    See  Notes,  p.  487. 

Trusts — Preference  of  Cestui's  Claim  for  Breach.  H,  owning  one  third 
of  his  deceased  wife's  estate  absolutely,  and  two  thirds  in  trust  for  her  son, 
squandered  more  than  half  of  the  whole.  The  interest  of  the  trustee  in 
a  parcel  of  land  remaining  was  attached  by  his  creditors,  who  had  judg- 
ment. A  bill  was  filed  by  the  successor  of  H,  as  trustee,  to  declare  a 
trust  of  the  interest  attached  in  favor  of  the  cestui.  Held,  the  latter  had 
no  lien  by  reason  of  the  breach  of  trust,  prior  to  that  of  the  attaching 
creditors.      Wales  v.  Sammis  (la.  1903)  94  N.  W.  840. 

The  case  is  supported  by  in  re  Estate  of  Fox  (1883)  92  N.  Y.  93,  and 
is  sound  in  principle.  When  trust  property  cannot  be  traced,  the  benefi- 
ciary's equitable  right  to  indemnity  gives  him  only  the  standing  of  a 
simple  contract  creditor.  Kearnan  v.  Fitzsimon  (1794)  3  Ridg-  *■  Cases 
allowing  preference  to  the  cestui  wherever  trust  funds  have  entered  the 
trustee's  estate,  McLeodv.  Evans  (1886)  66  Wis.  401;  Capital  Nat.  Bank 
v.  Coldwater  Nat.  Bank  (1896)  49  Neb.  786;  Evangelical  Synod  v. 
Schoeneich  (1898)  143  Mo.  652,  seem  to  be  based  upon  an  unwarranted  ex- 
tension of  the  holding  in  Knatchbull  v.  Hallett  (1879)  L.  R.  13  Ch.  Div. 
696,  that  where  the  trust  fund  can  be  traced  into  a  larger  fund  forming 
part  of  a  defaulting  trustee's  estate,  the  cestui  is  entitled  to  the  amount 
of  the  trust  fund  in  preference  to  the  trustee's  creditors.  Such  cases  have 
in  several  instances  been  overruled.  Silk  Co.  v.  Flanders  (1894)  87  Wis. 
237;  Lincoln  Bank  v.  Morrison  (Neb.  1902)  57  L.  R.  A.  885. 

Trusts— Public  Charity— Beneficiaries- Indefiniteness.  The  plain- 
tiff and  others,  whom  he  represented,  as  heirs  of  S.,  asked  for  a  construc- 
tion of  a  clause  in  the  will  of  S. ,  which  contained  a  bequest  in  trust  for 
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the  benefit  of  the  poor,  giving  to  the  trustee  discretion  in  the  selection  of 
worthy  objects  of  the  charity.  The  claim  was  made  that  the  bequest  was 
invalid  for  uncertainty  as  to  beneficiaries.  Held,  a  purely  charitable  be- 
quest. "  The  poor"  sufficiently  designated  a  class.  Grant  v.  Saunders 
(la.  1903)  95  N.  W.  411.     See  3  Columbia  Law  Review,  269. 

Trusts — Savings  Banks — Relation  of  Managers  to  Depositors.  The 
plaintiff,  a  depositor  in  the  defendant  savings-bank,  brings  a  bill  to  re- 
strain the  defendant  managers  of  said  bank  from  dissolving  the  defend- 
ant corporation  and  distributing  the  assets,  not  including  the  good- will, 
and  from  persuading  depositors  to  deposit  their  accounts  in  a  trust  com- 
pany incorporated  by  such  managers.  Held,  the  defendant  managers 
were  trustees  for  the  depositors  and  that  their  acts  would  be  a  breach  of 
trust  and  would  be  restrained.  Barrett  v.  Bloomfield  Sav.  Inst,  et  al. 
(N.  J.  1903)  54  Atl.  543. 

The  New  Jersey  courts  have  intervened  before,  on  the  application  of 
managers  of  savings-banks  for  direction,  taking  the  same  ground, 
namely,  that  such  managers  are  trustees  for  the  depositors.  Stockton  v. 
Bank  (1880)  32  N.  J.  Eq.  163.  This  seems  to  be  held  generally.  Foster 
v.  Bank  (1898)  88  Fed  604;  Marshall  v.  Bank  (1889)  85  Va.  676  and  is 
the  holding  in  New  York,  Hun  v.  Cary  (1880)  82  N.  Y.  65,  where  it  is 
also  held  that  the  relation  of  the  bank  to  the  depositor  is  that  of  creditor 
to  debtor,  People  v.  Barker  (1897)  154  N.  Y.  128.  The  continuance  of 
the  injunction  in  the  principal  case  would  seem,  therefore,  to  be  a  valid 
exercise  of  the  courts'  control  over  such  fiduciaries,  since  there  is  here  a 
plain  breach  of  trust,  inasmuch  as  the  managers  intend  to  dissolve  the 
corporation  for  their  own  benefit  and  to  convert  the  good-will,  an  enor- 
mous asset  in  a  banking  business,  to  their  own  use. 
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John  Marshall,  Life,  Character  and  Judicial  Services  As  Por- 
trayed in  the  Centenary  and  Memorial  Addresses  and  Proceedings 
Throughout  the  United  States  on  Marshall  Day,  1901,  and  in  the 
Classic  Orations  of  Binney,  Story,  Phelps,  Waite  and  Rawle. 
Compiled  and  edited  with  an  introduction  by  John  F.  Dillon.  Three 
vols.     Chicago:   Callaghan  and  Company.      1903.     pp.  lviii,  16 15. 

These  volumes,  thanks  to  the  liberality  of  an  enterprising  pub- 
lisher and  the  generosity  of  a  painstaking  editor,  are  the  first  fruits  of 
the  recent  Centennial  Celebration  of  Marshall's  accession  to  the  bench. 
The  credit  of  suggesting  the  commemoration  of  this  event  as  a 
notable  landmark  in  the  development  of  American  constitutional 
law  and  jurisprudence  seems  to  belong  to  Adolph  Moses  of  the 
Chicago  Bar.  His  suggestion  was  endorsed  by  the  Bar  Association 
of  Illinois,  and  in  due  time  it  received  the  sanction  of  the  American 
Bar  Association,  which  body  assumed  charge  of  the  celebration,  thus 
insuring  its  success.  A  Committee  of  one  member  from  each  State 
was  appointed  to  prepare  an  address  to  the  Bench  and  Bar  of  the 
United  States  setting  forth  the  reasons  why  the  whole  country  should 
unite  in  commemorating  the  centennial  of  the  installation  of  the 
greatest  of  American  jurists  and  urging  upon  public  bodies  and  asso- 
ciations the  due  observance  of  the  day.  Upon  the  recommendation 
of  President  McKinley  impressive  ceremonies  were  held  under  the 
auspices  of  Congress  at  the  National  Capitol.  Elsewhere  celebra- 
tions were  held  in  thirty-seven  States  and  Territories,  and  in  a  few 
States  services  were  held  at  different  places  in  the  same  State.  In  all, 
more  than  fifty  orations  on  Marshall's  life  and  services  were  delivered 
by  prominent  members  of  the  Bar,  Federal  and  State  judges,  eminent 
statesmen  and  scholars,  making  altogether  the  most  extraordinary 
tribute,  both  as  regards  its  extent  and  character  ever  paid  to  the  mem- 
ory of  a  jurist  long  since  deceased.  Through  the  labors  of  judge 
Dillon  these  addresses  have  been  brought  together  and  systematically 
arranged  and  illuminated  with  notes  concerning  the  programmes  of 
each  celebration.  The  enterprise  probably  involved  a  financial  sacri- 
fice on  the  part  of  the  publishers  and  entailed  an  expenditure  of  much 
time  and  energy  by  the  editor,  but  with  Judge  Dillon  it  was  a  labor 
of  love  carrying  its  own  exceeding  great  reward.  The  principal 
official  addresses  are,  wherever  practicable,  given  in  full.  They  dis- 
cuss Marshall's  powers  and  doctrines  from  different  points  of  view, 
each  presenting  something  new,  yet  exhibiting  a  striking  unanimity 
of  opinion  with  regard  to  his  place  as  a  jurist  and  his  services  in  the 
development  of  our  Constitutional  law.  There  is  in  fact  not  a  note 
of  dissent  in  this  respect  in  any  address  from  any  quarter  of  the 
country.  Among  the  half  dozen  most  valuable  addresses  are,  that  of 
Professor  Thayer,  delivered  at  the  Massachusetts  celebration,  that  of 
Justice  Gray  before  the  Bar  of  Virginia,  that  of  Senator  Lodge  before 
the  Bar  of  Illinois,  that  of  Wayne  MacVeagh  at  the  Washington  cele- 
bration, that  of  Hampton  L.  Carson  before  the  Ohio  Bar,  and  that  of 
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Judge  Dillon  before  the  Bar  of  New  York.  Besides  these  are  the  well- 
known  eulogies  of  Mr.  Binney  and  Justice  Story  delivered  in  1835, 
the  address  of  Mr.  Phelps  before  the  American  Bar  Association  in 
1879,  and  those  of  Chief  Justice  Waite  and  Mr.  Rawle  in  1884  at  the 
unveiling  of  the  Marshall  statue  in  Washington.  There  is  also  a 
table  of  cases  and  a  full  index. 

A  Manual  of  Medical  Jurisprudence,  Insanity  and  Toxicology. 
Third  Edition,  Revised.  Henry  C.  Chapman,  M.  D.  Philadelphia: 
W.  B.  Saunders  &  Co.     1903.     pp.  329. 

This  little  hand  book  contains  the  substance  of  a  course  of  lec- 
tures delivered  at  the  Jefferson  Medical  College,  and  can  be  relied 
upon  to  give  a  good  general  idea  of  the  subjects  considered.  It 
makes  no  pretentions  to  be  a  complete  Text  Book  or  Reference  Book, 
and  is  designed  and  adapted  especially  for  the  use  of  students,  to 
whom  this  branch  of  study  can  only  be  made  a  small  part  of  a 
crowded  curriculum.  The  little  book  contains  many  valuable  notes 
and  lessons  from  the  author's  practical  experience  as  Coroner's  Physi- 
cian, but  could  hardly  be  relied  upon  to  give  a  complete  or  thorough 
exposition  of  many  points  necessary  to  a  thorough  understanding  of 
any  individual  case.  The  information  which  it  does  offer  may  be 
relied  upon  as  trustworthy  as  far  as  it  goes,  and  its  value  to  students 
desiring  a  general  but  not  too  explicit  knowledge  of  this  border-land 
of  Law  and  Medicine  is  very  great.  Practitioners  in  either  profession 
desiring  comprehensive  and  unimpeachable  authority  would  need  to 
consult  a  larger  volume. 

The  Bankruptcy  Law  Annotated.  Sidney  Corning  Eastman. 
Chicago:  T.  H.  Flood  &  Co.      1903.     pp.  xxxix,  597. 

The  author  states  that  this  work  "does  not  claim  to  be  a  text 
book,  but  contains  the  features  of  an  annotated  statute  and  an  index 
digest."  The  work  contains,  therefore,  no  comment  on  the  cases  and 
makes  no  effort  to  reconcile  conflicting  decisions.  More  than  one- 
half  of  the  book  is  given  up  to  official  forms,  United  States  equity 
rules,  former  bankruptcy  statutes,  indices,  and  a  valuable  list  of  the 
judges,  clerks  and  referees  of  the  various  bankruptcy  courts,  showing 
their  respective  jurisdictions.  The  indexing  of  the  cases  digested  is 
not  completely  alphabetical  and  in  some  instances  not  even  the 
first  two  letters  are  in  alphabetical  arrangement,  the  use  of  the 
list  of  cases  thus  being  rendered  inconvenient  The  index  digest 
feature  of  the  work  shows  considerable  haste  in  preparation. 
Thus,  while  the  cases  in  re  Scheld,  104  Fed.  870;  in  re  Holden, 
113  Fed.  144  in  which  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  holds  that  State  exemptions  of  insurance  policies 
are  limited  by  Section  70,  a,  5,  and  the  case  of  in  re  Steele  98  Fed. 
78,  in  the  District  Court,  are  given  under  Section  70,  no  mention 
is  made  at  this  point  of  Steele  v.  Buel  104  Fed.  968  in  which  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  reversed  in  re 
Steele  thus  being  in  direct  conflict  with  the  Ninth  Circuit.  Yet  Steele 
v.  Buel  is  twice  cited  (pp.  66  and  69)  under  Section  6a.  The  need- 
less double  citation  of  this  case  with  numerous  cases  intervening  and 
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the  similar  double  citation  under  the  'same  section  of  in  re  Tilden 
91  Fed.  500  illustrate  the  danger  of  a  method  of  digesting  in  which 
there  is  no  arrangement  according  to  jurisdiction,  time  or  subject. 
This  absence  of  method  would  compel  the  examination  of  more  than 
ten  pages  of  cases  given  under  Section  6a  to  find  those  on  any  phase 
of  the  subject.     The  book  has  only  temporary  value. 

A  Text  Book  of  Legal  Medicine  and  Toxicology.  Edited  by 
Fred.  Peterson,  M.  D.,  and  Walter  S.  Haines,  M.  D.  Two  Vols. 
Philadelphia:  W.  B.  Saunders  &  Co.     1903.     pp.  1500. 

This  work  occupies  a  field  of  constantly  increasing  importance, 
both  to  the  legal  and  medical  profession,  and  the  editors  have  been 
very  successful  in  their  efforts  to  supply  the  previous  lack  of  a  treatise 
upon  legal  medicine,  which  is  sufficiently  complete  to  be  of  practical 
value  and  at  the  same  time  compact  enough  to  admit  of  rapid  and 
easy  reference.  One  is  particularly  well  impressed  by  the  admirable 
manner  in  which  the  great  advantages  obtained  by  the  multiple 
authorship  of  men  of  material  reputation  in  their  special  lines  have 
been  preserved  without  in  any  way  impairing  the  logical  sequence  or 
the  solidarity  of  the  work  as  a  whole.  The  general  arrangement  is 
admirable,  and  the  divisions  are  so  conveniently  made  as  to  render  a 
very  thorough  knowledge  of  the  best  authority  in  any  individual  case 
a  very  simple  and  easy  matter  to  either  lawyer  or  physician.  Of  the 
subject-matter  there  is  very  little  to  be  said,  because  the  editors  have 
been  peculiarly  fortunate  in  securing  the  co-operation  of  men  whose 
knowledge  and  experience  place  them  at  the  very  head  of  their  profes- 
sion, and  who  therefore  maybe  relied  upon  to  have  furnished  the  very 
last  word  of  science  and  of  research  upon  the  especial  subject  of  which 
they  treat.  From  the  nature  of  the  case  practically  the  whole  volume 
comes  from  the  hands  of  physicians,  but  they  for  the  most  part  are 
those  who  have  had  a  wide  and  long  experience  in  the  court-room, 
and  therefore  the  reading  matter  is  found  very  unusually  devoid  of 
pure  medical  technicalities,  and  is  therefore  readily  comprehensible  to 
the  lawyer  and  capable  of  being  easily  presented  to  an  intelligent 
jury. 

As  a  text  and  reference  book  for  students  of  law  this  book  should 
be  very  valuable,  as  representing  the  best  and  most  recent  exposition 
of  this  difficult  subject  of  forensic  medicine  that  has  appeared  in 
English.  For  practitioners  in  criminal  law  and  to  those  in  medicine 
who  are  called  upon  to  give  court  testimony  in  any  of  its  various  forms, 
this  volume  is  especially  intended,  and  is  extremely  valuable.  To  all 
such  its  convenient  size  and  very  complete  index  make  it  very  readily 
accessible,  and  the  text  is  upon  such  very  high  authority  that  it  may 
be  generally  accepted  without  fear  of  controversion.  In  a  work  of 
such  general  high  standard  it  is  difficult  to  select  any  portion  pre- 
eminently above  the  remainder,  but  the  chapters  dealing  with  nervous 
disorders  of  various  kinds,  including  insanity,  stigmata  of  degenera- 
tion, feeblemindedness,  etc.,  treat  of  those  most  intricate  problems  of 
legal  responsibility  in  such  an  able  way  that  they  deserve  especial 
mention.  The  short  introduction  upon  expert  evidence  also  ought 
to  be  read  by  every  one  who  is  liable  to  be  called  upon  to  give  expert 
testimony  in  any  capacity. 
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Handbook  of  the  Law  of  Principal  and  Agent.  Francis  B. 
Tiffany.     St.  Paul:     West  Publishing  Co.      1903.     pp.   xiii,  609. 

This  volume  is  one  of  the  "Hornbook  Series"  professedly 
designed  for  the  presentation  of  the  elementary  principles  of  given 
subjects  to  the  student  rather  than  the  practitioner.  It  possesses  the 
usual  typographical  features  of  the  series, — a  synopsis  of  the  law  of  the 
subject  running  through  the  book  in  the  form  of  scattered  black- 
letter  paragraphs,  amplified  by  more  extended  comment.  These 
features  will  endear  the  book  to  those  students  who  yearn  for  a  cram 
book  just  before  the  annual  or  the  bar  examinations. 

The  field  covered  by  the  author  is  limited  to  that  part  of  the 
general  topic  of  Agency,  which  he  classifies  under  the  head  of 
Principal  and  Agent,  and  excludes  the  discussion  of  the  law  of 
Master  and  Servant.  His  defense  of  this  course  is  his  desire  to  treat 
the  subject-matter  with  greater  fulness  than  would  have  been  possible 
had  he  attempted  to  cover  the  entire  field,  and  his  anxiety  to  avoid 
the  discussion  of  questions  covered  by  other  volumes  in  the  Hornbook 
Series.  However  expedient  this  course  may  be  from  the  standpoint 
of  the  publisher  it  does  not  enhance  the  value  of  the  treatise  to  one 
who  wishes  to  familiarize  himself  with  the  broad  fundamental 
doctrines  of  the  subject  of  Agency.  Notwithstanding  the  difference 
in  the  meaning  of  the  words  "agency"  and  '"service,"  the  law  of 
each,  according  to  what  seems  to  be  the  more  rational  view,  is  one 
and  the  same. 

The  severest  criticism  to  be  made  of  the  book  is  its  entire  lack  of 
originality,  not  only  in  arrangement  and  plan,  but  also  in  its  detailed 
treatment  of  the  questions  as  they  arise.  The  author  in  his  preface 
frankly  acknowledges  his  debt  to  Prof.  Mechem,  Prof.  Huffcut  and 
Prof.  Wambaugh;  and  the  most  casual  reader  of  the  book  will  see 
the  justice  of  this  acknowledgment.  Upon  closing  the  volume  the 
reviewer  must  feel  that  its  publication  has  scarcely  filled  any  long 
felt  want  other  than  that  of  the  West  Publishing  Company  to  add 
another  volume  to  its  Hornbook  series.  The  work  will  not  prove 
nearly  so  helpful  to  the  student  as  Prof.  Huffcutt's  admirable  little 
book,  nor  so  satisfactory  to  the  practitioner  as  Prof.  Mechem's  treatise. 
The  author  shows  to  the  best  advantage  in  his  discussion  of  "Irrev- 
ocable Authority,"  and  one  could  wish  that  he  might  have  treated  all 
the  topics  with  the  same  freedom.  The  citations  appear  to  have  been 
made  with  more  than  the  usual  discrimination,  although,  in  com- 
mon with  the  vast  majority  of  the  text-book  writers,  the  author  does 
not  exercise  the  necessary  care  in  distinguishing  decisions  from  dicta. 
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THE   EXPANSION    OF   THE   COMMON    LAW. 

I.    The  Foundations  of  Justice. 

The  jurisprudence  of  the  Western  world  is  divided,  for 
all  practical  purposes,  between  Germanic  and  Romanic  law. 
Not  that  there  is  any  such  thing  as  an  actual  system  of  law 
derived  wholly  from  Germanic  or  wholly  from  Roman 
sources  ;  but  there  is  no  system  whose  formal  structure  is 
not,  in  the  main,  built  on  the  one  or  the  other  of  these  foun- 
dations;  unless  indeed  we  ought  to  consider  the  law  very 
recently  established  by  the  Civil  Code  of  the  German  Em- 
pire as  making  a  new  departure  in  modern  national  juris- 
prudence. We  may  be  allowed,  in  any  case,  to  speak  in  the 
present  tense,  for  historical  purposes,  of  things  as  they  were 
down  to  the  close  of  the  nineteenth  century.  Subject  to 
this  caution,  it  is  generally  true  that  the  Continental  nations 
of  Western  and  Central  Europe  and  the  inhabitants  of  the 
colonies  settled  by  them  live  under  forms  which,  however 
modified  by  custom  and  recast  in  the  codes  of  a  more  scien- 
tific age,  are  still  those  of  Roman  law.  The  Scandinavian 
lands  are  the  only  clear  exception.  Scandinavian  law  goes 
with  the  Germanic  group ;  so  does  the  isolated  and  very 
interesting  system  of  Scottish  law,  notwithstanding  that  it 
put  on  a  Roman  face  by  a  reception  of  Roman  law  and 
terminology,  which  is  now  known  to  have  been  late  and 
superficial.  The  principal  member  of  this  group  is,  I  need 
hardly  say,  the  Common  Law  ;  the  law  of  England  carried 
around  the  world  by  English  settlers,  and  now  prevailing 
(with  local  modifications  but  with  the  same  general  princi- 
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pies)  throughout  the  English-speaking  parts  of  the  British 
Empire  beyond  seas,  the  whole  of  the  United  States,  except, 
I  believe,  one  jurisdiction,  and  to  a  considerable  extent, 
though  partially  and  indirectly,  in  British  India. 

This,  our  law,  is  now  a  system  capable  of  dealing  with 
the  most  complex  interests  of  modern  affairs,  and  disposing 
of  a  variety  of  remedies  adapted  to  different  needs.     It  is 
alike  ready  to  administer  property  in  a  friendly  suit  and  to 
determine  the  disputes  of  rivals  in  trade  ;  it  will  regulate  the 
bounty  of  a  charitable  founder  no  less  than  it  will  punish 
crime.     We  call  upon  it  to  collect  undisputed  debts,  and  to 
grapple  with  the  problems  of  high  policy  and  public  econ- 
omy that  are  involved  in  commercial  combinations.   No  de- 
velopment of  business  or  science  comes  amiss  to   it.     As 
commerce  extends  its  operations  and  instruments,  so  does 
the  law  widen  its  conceptions.     It  learns  from  the  masters 
of  all  crafts,  and  pays  them  with  an  ordered  and  secure  life. 
If  we  inquire  of  its  antiquity,  we  find  that  it  has  a  continu- 
ous history  of  more  than  a  thousand  years.    The  Roman  law, 
certainly,  is  older,  some   of  it  very  much  older.     But  the 
descent  of  the  modern  Civil  Law  of   Europe  from  the  Cor- 
pus Juris  does  not  run  smoothly.     There  are  breaks  and 
catastrophes.     There  are  times  of  legal  and  of  political  an- 
archy, times  when  the  Roman  imperial  law  has  to  live,  as  it 
were,  in  hiding.     The  scientific  study  of  it  had  to  be  labori- 
ously revived  in  Western   Europe,  and  to  prepare  the  way 
for  its  reception  as  not  merely  a  store  of  wisdom,  but  a  rule 
claiming  formal  obedience  ;  and  that  preparation  was  longer 
and  harder,  and   the  results  less  complete  and  universal, 
than  we  formerly  supposed.     The  Common  Law  has  not 
known  any  such  interruptions.     Political  revolutions  have 
fulfilled  rather  than  destroyed  its  work  ;  no  tyrant  or  pre- 
tender has  dared  openly  to  lay  hands  on  it.     In  the  years 
when  no  man  knew  certainly  whether   Henr}r  VI  or  Ed- 
ward IV  was  king,  judges  might  be  removed  and  restored, 
but  the  king's  law  still  held   its  certain  place  at  Westmin- 
ster; in  the  later  time  when  there   was  no  king  at  all  in 
England,  the  course  of  justice  was  unaltered,  except  in  for- 
mal style  and  titles.     After  the   Restoration  the  statutes  of 
the  Commonwealth  were  treated  as  nullities,  but  no  lawyer 
has  ever  attempted  to  discredit  a  judicial  precedent  of  that 
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period  merely  on  account  of  its  date.  The  fact  is  so  no- 
torious that,  if  I  vouch  Wallace  on  the  Reporters  for  the 
particular  proof  of  it,  I  do  so  chiefly  for  the  pleasure  of 
vouching-  so  learned  and  distinguished  an  American  author. 
Neither  has  there  been  at  any  time  any  wholesale  revolu- 
tion in  our  judicial  methods.  The  history  of  our  courts  is 
continuous  for  more  than  seven  centuries.  Edward  I's 
judges,  though  fully  aware  that  they  were  improving  both 
law  and  procedure,  certainly  did  not  suppose  that  they 
were  starting  a  new  system  of  law  different  from  that  of 
Henry  III  or  Henry  II,  and  certainly  there  is  a  sense  in 
which  we  can  now  say  that  the  law  of  King  Edward  VII, 
or  of  the  State  of  Connecticut,  is  the  same  as  the  law  of 
King  Edward  I.  But  there  is  also  a  sense  in  which  it  is 
paradoxical.  An  English  or  American  practical  lawyer  of 
this  day  who  adventures  himself  without  special  training 
among  the  documents  of  twelfth-century  Anglo-Norman 
law,  not  to  speak  of  any  earlier  generation,  will  find  himself 
in  a  wild  and  strange  land  indeed.  He  will,  in  the  first  place, 
have  very  great  difficulty  in  so  much  as  making  out  what 
sort  of  world  it  is.  He  will  meet  with  a  crowd  of  strange 
terms  and  miss  almost  every  familiar  one.  He  will  hear 
very  little  of  a  judge,  nothing  of  a  jury,  nothing-  of  profes- 
sional advocates.  In  vain  will  he  look  for  any  recognition 
of  what  we  now  think  elementary  conditions  of  administer- 
ing justice.  No  sign  will  appear  of  any  rational  or  approxi- 
mately rational  process  for  deciding  on  disputed  matters  of 
fact.  Oaths  are  counted,  not  weighed  ;  the  persons  who 
swear  are  not  witnesses  ;  there  is  no  evidence  at  all,  in  our 
sense,  unless  when  a  deed  is  produced.  The  court  of  the  hun- 
dred or  the  county  will  seem  more  like  a  rather  disorderly 
public  meeting  than  a  court  of  justice.  Our  modern  ob- 
server may  be  apt  to  think  that  for  a  long  time  before  and 
some  time  after  the  Norman  Conquest  our  ancestors  occu- 
pied such  leisure  as  they  had  in  cattle  stealing  by  night  and 
manslaughter  and  perjury  in  varying  proportions  by  day  ; 
and  as  to  some  parts  of  the  country  he  would  not  be  very 
far  wrong.  He  will  certainly  think  that  their  justice  was 
always  crude,  often  barbarous,  and  very  commonly  ineffi- 
cient. Nevertheless  it  is  true  that  our  modern  Common 
Law    has  grown    or  been    fashioned,  or   (lest    we  dispute 
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prematurely  about  the  right  word)  has  in  some  way  come 
out  of  these  rudiments,  unpromising  as  they  are  at  first 
sight.  For  it  is  there,  and  it  has  come  there  without  any 
assignable  break.  From  the  beginning  of  the  thirteenth  to 
the  middle  of  the  nineteenth  century  there  is  no  measure  in 
the  whole  history  of  our  legal  system  so  revolutionary  in 
form  as  the  Judicature  Acts  in  England  or  the  introduction 
of  "  code  pleading  "  in  New  York  and  other  American  states. 
The  sheriff  was  with  us  before  the  Norman  Conquest ;  he 
is  with  us  still,  and  better  known  even  among  lawyers  by 
his  old  English  name  than  in  the  Latin  disguise  of  vice-comes  ; 
his  judicial  functions,  preserved  or  enlarged  in  Scotland, 
have  disappeared  in  England,  but  he  is  still  the  chief  execu- 
tive officer  of  the  law  ;  he  still  performs  his  duties  in  per- 
son in  America,  though  not  in  England  except  for  cere- 
monial purposes  ;  and  I  understand  that  in  some  American 
jurisdictions,  where  unsettled  conditions  have  produced  a 
certain  reversion  to  the  simplicity  of  our  ancestors,  the  per- 
formance may  still  require  a  good  deal  of  courage  and  ac- 
tivity. Criminal  procedure  has  been  changed,  one  may  say, 
out  of  all  knowledge  since  the  thirteenth  century ;  the 
Grand  Jury  is  so  much  overshadowed  by  the  later  develop- 
ment of  the  petit  jury  that  its  functions  might  almost  be 
neglected  in  giving  a  first  general  view  of  the  present  sys- 
tem to  a  layman  or  a  foreigner ;  but  in  itself  the  Grand 
Jury  is  still  very  much  what  the  Assize  of  Clarendon 
made  it. 

How  shall  we  account  for  this  combination  of  diversity 
with  continuity,  or  where  shall  we  find  a  likeness  for  it? 
Are  we  to  think  of  the  familiar  gun  that  was  repaired  by 
being  fitted  with  a  new  stock,  a  new  lock  and  a  new  barrel, 
or  the  knife  that  a  man  kept  forty  years,  giving  it  some- 
times a  new  haft  and  sometimes  a  new  blade?  Or  of  an  old 
house  that  has  never  been  pulled  down,  but  has  been  so 
much  enlarged  and  altered  by  successive  tenants,  minded 
to  improve  it  each  for  his  own  purposes,  that  hardly  one 
room  in  it  remains  just  as  it  was  built?  Or  may  we  per- 
chance discover,  underlying  all  the  confusion  of  detail,  a 
real  organic  energy  of  growth,  a  "  competence  to  be  "  and, 
not  only  to  be,  but  to  conquer? 

We  said  that  an  Anglo-Saxon  or  Anglo-Norman  county 
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•court  would  probably  seem  to  us,  if  we  could  see  it,  rather 
like  an  ill-managed  public  meeting.  But  perhaps  the 
sheriff  or  one  of  the  notables — the  persons  whom  Bracton 
calls  by  the  mysterious  name  of  buzones — if  he  could  be 
brought,  to  see  us  and  hear  our  comments,  might  have  a 
word  to  put  in.  He  might  say  :  "  Doubtless  you  are  wiser 
than  we  were,  as  after  so  many  generations  you  ought  to  be. 
Doubtless  we  were  unlearned  folk,  and  our  justice  was 
rough.  A  public  meeting,  if  you  like.  But  is  it  nothing 
that  we  did  keep  it  public?  Had  we  not  some  root  of  the 
matter  there?  See  what  your  modern  books  say,  and  then 
consider  your  judgment  on  our  barbarism.  "  Looking  into 
our  books,  we  find  that  in  the  year  1829  (that  is  to  say,  in 
the  time  of  high  Tory  reaction  following  upon  the  French 
Revolution  and  the  Napoleonic  wars)  certain  justices  of 
Lincolnshire  turned  one  Daubney  out  of  their  justiceTroom 
when  he  offered  to  appear  as  attorney  for  a  defendant 
charged  with  unlawfully  keeping  a  gun  to  kill  game. 
Daubney  sued  the  justices  for  assault,  and  had  a  verdict  for 
nominal  damages,  and  the  question  whether  he  ought  to 
have  been  non-suited  came  before  the  Court  of  King's 
Bench.  The  case  was  argued  on  the  point  whether  the 
party  was  entitled  to  appear  by  attorney  on  a  summons  at 
petty  sessions.  But  the  court  decided  it  on  the  ground 
that,  the  proceedings  being  judicial,  the  plaintiff,  whether 
entitled  to  be  there  as  attorney  or  not,  was  entitled  as  one 
of  the  public.  The  justices  might  not  be  bound  to  hear 
him;  they  had  no  right  to  remove  him  if  there  was  room 
for  him  in  the  place  where  they  were  sitting  and  he  behaved 
himself  decently.  For  petty  sessions  are  a  court  of  justice, 
and  "  it  is  one  of  the  essential  qualities  of  a  court  of  justice 
that  its  proceedings  should  be  public."1  The  jurisdiction 
and  powers  of  justices  ol  the  peace  are,  I  need  hardly  say, 
derived  wholly  from  statutes;  and  Parliament  has  been 
sometimes  more  and  sometimes  less  imbued  with  the  spirit 
ot  the  Common  Law.  When  this  judgment  was  given,  some 
of  the  duties  of  justices  under  Tudor  statutes  were  very 
distinctly  of  an  executive,  rather  than  a  judicial,  kind;  and 
in  fact,  under  the  Restoration,  if  not  later,  their  investiga- 
tion of  crime  included,  together  with  the  work  of  a  public 
1  Daubney  v.  Cooper  10  B.  &  C.  237,  240;  34  R.  R.  at  p.  380. 
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prosecutor,  much  that  we  should  now  think  appropriate  to 
a  police  officer.  But  when  we  pass  from  the  second  to  the 
third  quarter  of  the  nineteenth  century,  we  find  that  the 
Parliament  of  Queen  Victoria  has  taken  a  widely  different 
course  from  the  Parliament  of  King  Philip  and  Queen 
Mary.  The  secret  inquisitorial  proceeding  has  become 
open  and  judicial ;  there  is  no  longer  an  examination  of  the 
prisoner,  but  a  preliminary  trial  in  court,  the  police-court, 
which  in  modern  times  is  to  many  citizens  the  only  visible 
and  understood  symbol  of  law  and  justice.  The  magis- 
trate's office  is  more  public  than  ever;  the  feeling  that 
judgment  should  be  done  in  the  light  of  day  has  been 
strong  enough  to  reassert  itself  after  a  partial  eclipse.  No 
such  feeling  exists  in  Continental  Europe,  or  none  of  com- 
parable strength.  Here  we  have  one  tradition,  at  any  rate, 
which  has  persisted  through  all  changes.  Like  other  rules 
of  practice,  the  rule  of  publicity  is  not  quite  inflexible ; 
some  few  exceptions  are  allowed  on  grounds  of  decency 
or  policy,  and  in  some  jurisdictions  they  have  been  con- 
firmed or  extended  by  statute.  But  as  to  these  exceptions, 
reasonable  as  they  are,  it  is  significant  that  most  of  them 
are  derived  from  the  essentially  Roman  and  Canonical  pro- 
cedure of  the  spiritual  courts.  The  settled  judgment  of 
our  ancestors  and  ourselves  is  that  publicity  in  the  admin- 
istration of  the  law  is  on  the  whole — to  borrow  words 
used  by  my  friend  Mr.  Justice  O.  W.  Holmes  in  another 
context — worth  more  to  society  than  it  costs.  It  may  be 
worth  while  to  observe  that  the  publicity  of  the  court  itself 
is  one  thing  and  the  indiscriminate  publication  of  reports 
is  another;  the  distinction  is  rather  easy  to  forget. 

Another  point  of  Germanic  procedure  must  seem  very 
strange  to  learned  persons  bred  in  the  civilian  tradition  ; 
and,  so  far  as  we  can  tell,  it  is  immemorial.  Nunquam  aliter 
viderunt  esse,  as  the  jurors  of  a  mediaeval  inquest  might  say. 
Namely,  the  parties  before  the  court  are  wholly  answer- 
able tor  the  conduct  of  their  own  cases.  Litigation  is  a 
game  in  which  the  court  is  umpire.  The  rules  are  in  the 
knowledge  of  the  court  and  will  be  declared  and  applied 
by  it  as  required.  It  is  for  the  parties  to  learn  the  rules 
and  play  the  game  correctly  at  their  peril.  The  court  will 
not   tell   the  plaintiff  what   step   he   ought   to   take    next, 
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neither  will  it  tell  the  defendant  whether  the  plaintiff  has 
made  a  slip  of  which  he  can  take  advantage.  The  umpire 
will  speak  when  his  judgment  is  demanded ;  it  is  not 
his  business  if  the  players  throw  away  chances.  Perhaps 
the  analogy  of  field  manoeuvres  is  even  more  appropriate. 
The  Red  commander  may  push  forward  an  unsupported 
battery  into  a  crushing  fire  at  short  range  from  Blue's 
unbroken  infantry.  Nobody  will  stop  him  ;  he  will  learn 
his  mistake  when  his  guns  are  put  out  of  action.  So  it  was 
in  the  ancient  hundred  and  county  courts,  and  so  it  was  in 
the  king's  courts  that  supplanted  them.  Such  is,  in  sub- 
stance, the  rule  of  our  law  to  this  very  day.  The  battles  of 
pleaders  which  were  fought  before  Our  Lady  the  Common 
Law  at  Westminster  for  six  centuries  were  true  to  an  older 
tradition,  and  the  tradition  is  still  alive  under  all  the 
changes  of  outward  form.  "  The  rule  that  the  Court  is  not 
to  dictate  to  parties  how  they  should  frame  their  case  is 
one  that  ought  always  to  be  preserved.  But  that  rule  is, 
of  course,  subject  to  this  modification  and  limitation,  that 
the  parties  must  not  offend  against  the  rules  of  pleading 
which  have  been  laid  down  by  the  law."  *  Even  those 
rules  are  not  generally  enforced  by  the  court,  except  on  the 
application  of  a  party.  Pleaders  may  let  a  cause  go  to 
issue  on  demurrable  pleadings  if  they  choose,  and  there  are, 
or  under  the  old  practice  were,  many  reasons  that  might 
make  such  a  choice  prudent. 

This  neutral  or  expectant  attitude  of  the  court  is  sig- 
nificant for  the  substance  as  well  as  the  practice  of  the  law. 
It  is  as  unsafe  as  ever  it  was  to  rely  on  the  supposed 
authority  of  a  case  for  a  point  not  expressly  discussed  and 
passed  upon,  but  supposed  to  be  implied  in  the  decision. 
"  The  attention  of  the  Court  was  not  called  to  that  point''; 
many  a  plausible  argument  has  been  checked  by  that  an- 
swer, always  legitimate  and  sometimes  complete.  Another 
branch  of  the  same  principle  is  that,  according  the  imme- 
morial custom  of  Germanic  procedure,  the  Court  will  have 
nothing  to  do  with  making  inquiries  to  find  out  things  for 
itself.  It  is  not  there  to  inquire,  or  to  do  anything  of  its 
own  motion,  but  to  hear  and  determine  between  parties 
according  to  the  proofs  which  the  parties  can  bring  for- 
1  Per  Bowen  L.  J.  in  Knowles  v,  Roberts  (1888)  38  Ch.  Div.  263,  270. 
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ward.  Some  things,  undoubtedly,  are  notorious.  The 
suitors  of  the  county  or  the  hundred  are  men  of  common 
sense  as  well  as  doomsmen  ;  they  cannot  help  knowing 
what  all  the  neighbors  know.  The  rules  of  judicial  notice 
in  our  modern  doctrine  of  evidence  are  only  the  scientific 
refinement  of  broad  and  popular  postulates.  But  outside 
the  bounds  of  manifest  public  knowledge,  the  Court  knows 
nothing  but  what  is  properly  set  before  it  by  the  parties, 
and,  except  for  quite  recent  statutory  powers  which  in 
England  are  not  much  used,  has  no  means  of  informing 
itself. 

It  is  not  so  easy  to  give  a  short  name  to  the  principle  now 
under  consideration  as  to  the  rule  of  publicity  which  we 
mentioned  first.  We  may  call  it,  perhaps,  the  rule  of  neu- 
trality. Nothing  in  our  procedure  is  more  characteristic, 
more  settled,  or  more  continuous.  Any  apparent  excep- 
tions to  it  in  our  earlier  records  may  be  explained  by  the 
special  circumstances.  Either  the  proceeding  was  not 
really  judicial,  or  there  was  something  abnormal  about  the 
jurisdiction,  or  the  Court  was  acting  on  proof  on  which 
the  parties  had  put  themselves  beforehand.  It  is  easy, 
in  these  and  other  ways,  to  misunderstand  the  facts  of 
archaic  procedure  if  one  has  not  grasped  the  principles. 
Thus  we  have  a  record  from  the  time  of  King  Cnut,  in  the 
first  half  of  the  eleventh  century,  where  the  Hertford- 
shire county  court  sent  three  of  its  members  to  speak  with 
a  certain  lady  against  whom  her  son  claimed  land  under 
some  alleged  grant  or  covenant  made  by  her.  It  looks  at 
first  sight  as  if  the  court  had  sent  a  commission  to  take 
evidence  for  its  own  use.  But  it  is  really  quite  otherwise. 
The  lady  is  represented  in  court  by  one  Thurbil  White ; 
apparently  he  is  the  nearest  male  kinsman  in  right  of  his 
wife  ;  but  he  says  he  does  not  know  the  case.  Accord- 
ingly three  thanes,  who  are  named,  and  who  doubtless 
were  chosen  as  discreet  and  impartial  persons,  are  forth- 
with deputed  to  see  the  lady,  for  she  lives  within  an  easv 
ride.  They  ask  her  what  she  has  to  say,  and  she  emphat- 
ically repudiates  her  son's  claim  and  declares  that  Thurbil's 
wife  (who  is  present  with  her)  is  to  succeed  to  everything. 
"  Here  sits  Leoflad,  my  kinswoman,  whom  I  grant  both  my 
land  and  my  gold,  both  raiment  and  garment,  and  all  that 
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I  own,  after  my  day."  She  bids  them  "  do  thanelike  and 
well  "  by  declaring  her  mind  to  the  shire-moot  and  taking 
all  its  good  men  to  witness.  Practically  the  court  is  in  this 
manner  fully  informed;  but  it  has  not  assumed  jurisdiction 
to  administer  interrogatories.  Thurbil  said  he  had  no 
instructions,  and  therefore  could  not  tell  what  to  say. 
The  court,  for  greater  certainty,  sends  trusted  members  of 
its  own  body  to  take  the  instructions;  there  is  as  yet  no 
such  office  as  that  of  an  attorney  or  counsel,  much  less  any 
notion  of  communications  with  one's  adviser  being  confi- 
dential. Obviously  the  lady  was  not  only  willing  but 
eager  to  speak  out,  and  there  is  no  question  of  any  one 
having  authority  to  require  it  ot  her.  When  the  thanes 
return  to  the  court  (which  presumably  had  been  disposing 
of  other  business  meanwhile)  they  repeat  the  lady's  decla- 
ration ;  but  the  court  does  not  offer  to  do  anything.  It  is 
for  Thurbil  to  take  up  the  cause,  and  now  he  knows  what 
to  do.  "  Then  Thurbil  White  stood  up  in  the  gamot  and 
asked  all  the  thanes  to  give  his  wife  clear  the  lands  that 
her  kinswoman  granted  her,  and  they  did  so."  Where- 
upon Thurbil  (the  court  having  no  written  record  of  its  own) 
prudently  rides  off  to  the  nearest  considerable  church  and 
gets  a  learned  clerk  to  set  down  the  whole  matter  in  the 
blank  leaves  of  a  Gospel  book.  All  that  properly  concerns 
us  here  is  to  see  that  the  court  does  not  act  ex  officio,  not- 
withstanding first  appearances.  But  we  may  as  well  sum 
up  the  formal  aspect  of  the  case  to  make  the  explanation 
complete.  The  plaintiff  states  a  claim  ;  it  does  not  appear 
how  he  expected  to  make  it  good  ;  but  when  it  becomes 
known  that  there  is  a  substantial  defence,  he  is  unable  to 
bring  any  proof,  and  is  not  in  a  position  to  tender  his  own 
oath  or  require  the  defendant's.  In  fact  he  has  nothing  to 
say,  and  abandons  the  suit.  Incidentally  the  defendant's 
kinsman  has  brought  before  the  court  the  defendant's  own 
declaration  and  her  request  that  the  court  will  bear  witness 
to  it ;  and  this  is  granted  without  demur.  I  confess  I  do 
not  know  whether  the  action  of  the  thanes  is  strictly  a 
doom  of  the  county  court  or  only  a  solemn  witnessing  of 
the  lady's  deposition  by  its  members;  but  I  do  not  think 
any  one  would  have  appreciated  the  distinction  at  the  time. 
Of  the  lady's  title  to  the  land  and   power  to  dispose  of  it 
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we  are  told  nothing-;  Anglo-Saxon  records  are  commonly 
inartificial  in  such  matters  ;  but  the  omission  may  be  tech- 
nically justified,  for  there  is  evidently  no  dispute  on  that 
score.  Almost  certainly  the  land  was  book-land,  and  the 
disposition — which  was  rather  a  deferred  or  "post-dit'' 
grant  than  a  will — was  within  the  powers  conferred  by  the 
terms  of  the  book.1  One  cannot  help  surmising  that  the 
thanes  of  Herefordshire  knew  a  good  deal  about  the  parties 
and  their  character,  and  it  is  curious  that  the  lady's  name 
is  not  given.      Perhaps  she  was  a  very  great  personage. 

We  have,  again,  in  the  Textus  Rujffensis?  an  account  of 
the  great  county  court  held  at  Penender  Heath  in  1072, 
where  Lanfranc  recovered  divers  lands  of  the  see  of  Canter- 
bury against  Odo,  and  procured  a  comprehensive  declara- 
tion of  its  franchises.  This  was  only  a  few  years  after  the 
Conquest,  and  the  procedure  is  obviously  the  old  English 
procedure ;  the  story  is  fairly  plain,  but  not  without  pitfalls 
for  the  unwary.  King  William,  on  Lanfranc's  complaint, 
ordered  a  special  county  court  to  be  held  :  all  the  men  of 
the  county,  and  of  adjacent  counties  too,  both  French  and 
English,  and  in  particular  Englishmen  skilled  in  the  ancient 
laws  and  customs,  were  to  meet.  A  little  farther  on  we 
read  the  names  of  eminent  persons  who  attended,  including 
"  iEthelsic,  Bishop  of  Chichester,  a  very  old  man  and 
most  learned  in  the  laws  of  the  land,  who  was  brought 
there  in  a  wagon  {in  una  quadriga)  by  the  king's  command, 
to  discuss  and  explain  the  ancient  legal  customs."  A 
modern  reader  unversed  in  archaic  law  might  begin  to 
think  of  special  jurymen,  expert  witnesses  and  assessors. 
Indeed,  it  would  not  be  very  surprising  if,  on  so  great  an 
occasion,  the  king,  who  held  the  Court  by  the  Bishop  of 
Coutances  as  his  deputy,  and  knew  from  his  experience  as 
Duke  of  Normandy  what  an  inquest  was,  had  used  excep- 
tional methods.  But  it  is  quite  clear  that  all  the  persons 
mentioned  were  members  of  the  court  and  nothing  else, 
though  members  whose  age  and  experience  gave  special 
weight  to  their  counsels.  Even  the  venerable  Bishop  of 
Chichester,  who  received  (as  I  read  the  somewhat  ambig- 
uous   text)  the    unique  honor  of    the  king  sending  a  cart 

'Cod.  Dipl.  DCCLV.     Essays  in  Anglo-Saxon  Law,  p.  365. 
2  Essays  in  Anglo-Saxon  Law,  p.  369;  Bigelow,  Plac.  A-N-4. 
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for  him,  was  in  form  only  one  doomsman  among  a  multi- 
tude of  equal  fellow-doomsmen.     It  does  not  appear  defi 
nitely  how  the    customs  claimed  by  Lanfranc  were  stated 
to  the  Court,  but  the  case  seems  to  have  been  conducted 
by  Lanfranc    himself.     Nor  does    it  appear  whether  Odo 
made    any  and  what    kind    of    defence.     It    is  remarkable 
that    the    declaration    of    the   court,  as  reported,  is  much 
against  the  interest  of  the  crown,  but  the  king  does  not 
seem  to  have  made  any  difficulty.     The  point  now  before 
us,  however,  is  simply  that  there  is  not  any  trace  of  inquisi- 
torial procedure.1     If  there  is  anything  in  modern  practice 
at  all  like  King  William's  very  just  and  reasonable  precau- 
tions on  this  occasion,  it  may  perhaps  be  found  in  the  man- 
ner of  making   up  the  Judicial   Committee  of  the    Privy 
Council   for  a  particular  sitting,  according  as  the  appeals 
to  be  heard  are  from  ecclesiastical  courts,  or  from  English- 
speaking  colonies  under  the  Common  Law,  or  from  India. 
So  far  we  have  assumed  that  there  is  a  litigation  between 
parties,  a   matter  of  what  we  now  call  civil   business.     I 
need    not    remind    you    that,    in    archaic   judicature,    the 
distinction    between   public   and    private   law,  though   we 
cannot  say  it  is  wholly  ignored,  is  rudimentary.     We  need 
not,  therefore,  be  surprised  if  the  part  of  the  State  is  want- 
ing, or  at  any  rate  weak  and  vague,  in  Anglo-Saxon  and 
Anglo-Norman  criminal  justice.     The  popular  court  has  as 
little  to  do  with  official  inquiry  in  a  case  of  theft  or  man- 
slaying  as  on  a  claim  of  title.     It  is  merely  the  executor  of 
the  law  on   proof  made  in  due  form  by  oath  or  ordeal,  or 
else  on  its  own  witness  of  manifest  and  undeniable  facts,  as 
where  the  slayer  is  taken  red-handed,  or  the  thief  with  the 
stolen  goods.     But  when  we  come  to  the  conscious  and 
deliberate  establishment  of    the  king's  justice,  we   might 
well  expect  such  rulers  as  Henry  II  and  Edward  I  to  dis- 
regard   the    popular  tradition  and   strike  out  some  inde- 
pendent line;  to  take  up  a  position  of  official  and  paternal 
authority,  doing  what  seems  best  in  their  eyes  for  the  gen- 
eral welfare  and  informing  themselves  by  any  means  they 

1  Notwithstanding  the  opinion  of  some  modern  writers  (in  one  case 
afterwards  withdrawn),  I  can  find  nothing  of  the  kind  either  in  the  Textus 
RufTensis  or  in  Eadmer.  Indeed  Eadmer's  words,  "Ex  communis 
omnium  astipulatione  et  indicio  "  seem  to  imply  the  contrary. 
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think  fit,  and  for  that  purpose  to  introduce  some  kind  of 
official  procedure.  For  such  a  procedure  the  resources  of 
the  Canon  Law  could  have  easily  supplied  a  model.  There 
was  no  need,  however,  to  go  to  the  Canon  Law.  The  king 
had,  if  he  had  chosen  to  see  it  in  that  light,  a  readier 
instrument  in  his  own  hand,  ultimately  of  Roman  origin 
but  imported  by  the  Conqueror  as  part  of  the  Frankish 
administrative  machinery  which  the  Roman  Court  had 
adopted.  This  was  the  sworn  inquest,  a  special  and  royal 
form  of  procedure  with  nothing  popular  about  it  in  the 
first  instance.  Directly  or  through  instructions  to  the 
sheriff,  the  king  could  appoint  commissioners  of  inquiry  on 
any  system  he  chose,  or  on  no  system  at  all.  Their  finding 
on  oath  was  only  a  report;  it  had  nothing  in  common  with 
the  dooms  of  the  popular  courts;  the  king  or  his  deputy 
had  all  the  active  control  of  the  matter.  There  was  no 
formal  reason  why  the  jurors  should  either  inquire  or 
report  in  public.  It  was  not  even  obvious  that  they  need 
always  inquire  at  all,  for  the  one  point  of  practice  which 
became  fixed  earliest  was  that  they  were  chosen  from  the 
persons  presumed  to  be  best  acquainted  with  the  facts. 
Here,  one  would  think,  was  ample  material  for  a  royal 
judicial  system  of  a  masterful  inquisitorial  type,  overriding 
all  the  archaic  popular  traditions,  and  concentrating  real 
power,  as  regards  matters  of  criminal  jurisdiction  reserved 
to  the  king,  in  the  hands  of  expert  officials;  and  we  know 
that  the  reserved  cases,  if  we  may  convert  that  ecclesiastical 
term  to  a  secular  sense,  tended  to  include,  and  in  time  did 
include,  all  serious  offences.  If  we  could  now  cut  ourselves 
off  from  our  knowledge  of  what  actually  came  to  pass  later, 
we  might  well  consider  the  most  plausible  inference  from 
ihe  state  of.  English  justice  under  Henry  II  to  be  that  the 
popular  element  was  doomed,  and  that,  if  it  had  any  hope 
of  successful  development  elsewhere,  it  must  be  in  some 
country  where  the  king's  authority  was  much  weaker. 
Any  such  forecast  would,  in  fact,  have  been  wholly  wrong. 
The  personal  designs  and  ambitions  of  the  Anglian  kings 
looked  in  quite  other  directions;  and,  although  they  cer- 
tainly neither  intended  nor  expected  the  jury  to  become  a 
bulwark  of  popular  liberty  and  the  strongest  protection 
against  any  attempt  to  tamper  with  the  principle  of  pub- 
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licity,  they  did  not  intend  the  contrary.  It  never  occurred 
to  them  to  make  use  of  the  procedure  by  inquest,  while  its 
forms  were  still  plastic,  as  a  tool  of  absolutist  policv. 
They  considered  the  inquest  merely  as  a  useful  working 
method  of  enlarging  the  king's  jurisdiction  and  bringing 
well-earned  profit  in  fines  and  otherwise  to  the  king's 
exchequer,  and  the  best  way  of  promoting  those  ends  was 
to  develop  the  institution,  or  let  it  develop  itself,  along  the 
lines  of  least  resistance.  Thus  the  popular  instinct  was  left 
free  to  do  its  work  out  of  sight  and  without  raising  alarm  ; 
and  it  found  its  firmest  leverage  just  where  the  new  pro- 
cedure, in  its  earlier  shape,  might  have  been  thought  least 
democratic  and  most  capable  of  serving,  we  will  not  say 
arbitrary  power,  but  a  system  of  official  and  paternal 
administration.  Jurors  are  a  set  of  men — twelve  or  some 
other  number,  that  was  a  variable  matter  of  detail  to  begin 
with — sworn  and  charged  to  report  on  certain  facts  pre- 
sumed to  be  within  their  knowledge.  Neighbors  to  the 
scene  are  therefore  wanted.  For  getting  at  such  men  the 
ancient  local  divisions,  hundred  and  township,  are  ready  to 
hand,  with  their  rough,  but  fairly  sufficient,  organization. 
So  the  new  Frankish  and  Norman  inquest  was  wedded,  from 
the  time  of  the  Domesday  survey  onwards,  to  the  old  cus- 
toms of  the  land  ;  and  the  issue  was  more  English  than  the 
English  themselves  had  been.  The  jurors,  grand  or  petty, 
were  not  mere  official  nominees;  they  were  made  repre- 
sentative that  they  might  be  satisfactory  witnesses ;  but, 
once  being  representative,  they  carried  a  weight  beyond 
that  of  mere  witness;  they  stood  for  the  judgment  of  the 
people,  and  became  a  social  and  political  power.  Later  the 
judges,  not  only  in  the  interest  of  the  Crown,  but  to  secure 
uniform  administration  of  justice,  found  it  necessary  to 
give  precise  instructions  to  juries  as  to  the  questions  of  fact 
which  were  open  to  them,  and  lay  down  rules  as  to  the 
testimony  that  might  be  received.  This  process  did  indeed 
set  limits  to  the  discretion  of  juries,  but  it  confirmed  their 
power  and  importance  within  the  settled  limits,  and 
increased  the  dignity  of  their  office.  Verdicts  took  over 
the  solemnity,  one  may  fairly  call  it  the  sanctity,  that  had 
attached  to  the  old  popular  judgments.  All  the  conditions, 
even  those  which  at  first  sight  were  unfavorable,  worked 
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together   for   the    continuance    of    the    original    Germanic 
ideals  under  more  apt  and  efficient  forms. 

Moreover,  to  return  to  the  point  immediately  before 
us,  the  concurrent  application  of  the  jury  process  to  civil 
and  criminal  business  tended  to  assimilate  prosecutions  at 
the  suit  of  the  Crown  to  litigation  between  individuals  ; 
and  from  the  thirteenth  century  onwards  the  institution  of 
justices  of  assize  worked  potently  to  the  same  end.  The 
judge  acting  as  a  commissioner  of  gaol  delivery  could  not 
dismiss  from  his  mind  the  lessons  which  he  had  learned  as 
an  advocate,  which  his  companion  justice  was  putting  in 
practice  in  the  adjoining  court  as  a  commissioner  of  nisi 
prius,  and  which  he  might  himself  have  put  in  practice  in 
that  capacity  at  the  next  term  on  the  circuit.  Slowly  and 
fitfully,  but  in  the  long  run  surely,  these  constant  forces 
produced  their  effect.  More  and  more,the  king  came  to  be 
regarded  in  his  own  court,  not  as  the  supreme  head  of 
national  justice  exhibiting  and  punishing  the  crimes  which 
his  officers  had  discovered,  but  as  a  party,  though  an  ex- 
ceptional and  privileged  party,  bound  to  make  his  cause 
good.  He  was  not  an  examining  magistrate,  but  a  plaintiff 
suing  the  prisoner  before  the  judge  and  jury.  The  rule  that 
a  plaintiff  must  prove  his  case  was  applied  to  the  king  and 
his  ministers,  all  the  more  effectively  because  it  was  taken 
as  a  matter  of  course,  and  not  made  a  subject  of  panegyric  ; 
and  when  the  political  controversies  of  the  seventeenth  cen- 
tury brought  its  importance  into  light,  it  was  too  late  to  go 
back  upon  it.  Encroachments  and  attempted  encroach- 
ments of  extraordinary  on  ordinary  jurisdiction  were  indeed 
not  wanting  ;  some  of  them  came  very  near  success.  We 
shall  have  to  consider  these  later.  At  present  I  have  only 
to  point  out,  resisting  the  temptation  of  details,  that  they 
all  ultimately  failed.  The  ideals  of  the  Common  Law 
triumphed,  and  the  rule  that  the  burden  of  proof  is  on  the 
plaintiff  was  carried  over  from  the  civil  to  the  criminal  side 
of  judicature.  It  has  long  since  become  familiar  in  all  men's 
mouths  as  the  presumption  of  the  prisoner's  innocence  ;  a 
venerable  and  still  useful  if  not  perfectly  accurate  phrase. 
Not  that  the  result  is  arrived  at  by  a  strictly  logical  course. 
Our  modern  maxim  quietly  relegates  the  grand  jury  and  its 
office  to  a  position  little  better  than  ornamental.     An  intel- 
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ligent  layman  reading  the  common  form  of  indictment  with 
a  fresh  mind  will  have  some  difficulty  in  seeing  why  a  man 
whom  the  body  of  the  county  has  explicitly  charged,  on  the 
oath  of  its  lawful  men,  with  such  and  such  a  crime,  should 
claim  the  benefit  of  any  presumption.  As  Sir  James 
Stephen  has  said,  "  Why  should  a  man  be  presumed  to  be 
innocent  when  at  least  twelve  men  have  positively  sworn 
to  his  guilt  ?"  From  the  mediaeval  point  of  view  he  would 
be  right  enough.  A  man  solemnly  accused  by  the  witness 
of  his  countrymen  is  more  than  half  guilty,  and  our  an- 
cestors dealt  with  him  accordingly.  But  the  working  of 
deep-seated  national  instinct  is  not  bound  to  logic.  It 
comes  up  to  the  light  where  best  it  can  and  acts  on  such 
material  as  it  finds  to  hand.  At  present  the  assimilation  of 
which  we  spoke  is  all  but  complete.  The  king  or  the  com- 
monwealth, on  the  prosecution  of  the  Attorney-general  or 
Nokes,  as  the  case  may  be,  sues  John  Stiles,  and  the  gen- 
eral lines  of  a  trial  for  felony  differ  little  (in  some  jurisdic- 
tions, for  aught  I  know,  they  may  not  differ  at  all)  from 
those  of  an  action  for  the  price  of  goods  sold  and  delivered. 
In  some  respects,  indeed,  there  are  differences  in  favor  of 
the  prisoner ;  and,  so  far  as  the  grand  jury  has  any  effectual 
function  at  the  present  day,  it  is  that  of  stopping  frivolous 
or  otherwise  unsustainable  prosecutions  at  an  early  stage. 
We  have  now,  in  most  common-law  jurisdictions,  com- 
pleted the  analogv  of  criminal  to  civil  proceedings  by  allow- 
ing the  prisoner  to  be  a  witness  on  his  own  behalf.  In 
England  the  change  was  strenuously  opposed  by  some  per- 
sons of  great  ability  and  experience,  but  is  believed  to  be 
well  justified  by  the  results. 

Yet  another  point  is  to  be  observed  about  our  ancient 
county  court.  The  law  which  is  administered  there  is 
strange  enough  to  modern  eyes,  but  still  it  is  some  kind  of 
law,  and  the  court  must  have  some  means  of  ascertaining 
it.  Where  does  the  court  find  its  law  ?  Does  it  follow  the 
letter  of  some  sacred  writing?  Does  it  take  the  rules  from 
a  king,  or  a  priesthood  or  any  body  of  persons  having  any 
sort  of  official  authority?  Where  technical  and  official 
designations  are  still  so  vague  and  in  an  early  stage  of 
formation,  it  is  not  very  easy  to  put  our  question  in  any 
terms    wholly  free  from  anachronism.     But   in    substance 
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this  is  a  real  question  admitting  of  a  real  answer,  and,  what- 
ever may  be  the  least  incorrect  form  of  expressing  either  in 
modern  language,  the  substance  of  the  answers  is  in  the 
negative.  The  court  has  no  external  authority  to  look  to. 
For  every  case  it  must  find  its  own  law,  for  there  is  no 
other  than  that  which  is  declared  to  be  law  by  the  court. 
Indeed,  the  law  of  the  land  may  be  said  to  live  in  the  wit- 
ness of  the  county  and  the  hundred.  It  is  not  clear  that 
there  was  any  other  authority  even  for  the  text  of  the 
dooms  issued  from  time  to  time  by  the  king  and  his  wise 
men  for  the  purpose  of  consolidating,  amending,  or  supple- 
menting the  customary  rules.  The  suitors  of  the  court  had 
to  take  on  themselves  the  burden  of  knowing  the  law  as 
well  as  of  applying  it.  The  king  and  the  Witan  can  to 
some  extent  make  law,  though  it  certainly  was  not  supposed 
in  the  twelfth  or  thirteenth  century  that  the  king,  with  or 
without  his  council,  had  anything  like  the  unlimited  legis- 
lative power  which  our  modern  constitution  ascribes  to  the 
king  in  Parliament ;  but  only  the  court  can  interpret  the 
law  they  have  made.  In  other  words,  interpretation  is  a 
strictly  judicial  function  with  which  neither  the  executive 
nor  the  legislative  power  has  anything  to  do.  This  is  as 
ancient  as  any  tradition  of  the  Common  Law,  and  it  is  still 
in  full  force  on  both  sides  of  the  Atlantic.  Not  that  the 
suitors  of  the  old  popular  courts  need  be  presumed  to  have 
given  their  dooms  capriciously  or  without  advice.  It  is 
true  that  we  do  not  find  any  one  officially  entitled  to  in- 
struct them  ;  for  the  sheriff  summons  the  court  and  presides, 
but  has  no  voice  in  giving  judgment.  There  does  not 
appear  in  our  documents  any  definable  person  wielding 
such  an  authority  as  in  Iceland,  in  a  corresponding  stage  of 
the  closely  allied  Scandanavian  institutions,  was  attributed 
to  the  "  Speaker  of  the  Law  ";  nor  am  I  prepared  without 
evidence  to  postulate  his  existence.  Yet  we  need  not 
doubt  that  there  was  always  some  man,  or  a  small  group  of 
men,  whose  opinion  about  a  disputed  point  of  custom  did  in 
fact  carry  great  weight.  It  is  indeed  a  matter  of  human 
nature  rather  than  of  positive  institution  that  in  every 
assembly  whose  whole  number  is  not  very  small  there  will 
be  a  few  members  more  capable  or  more  active  than  the 
rest  who,  in   Bacon's   phrase,  sway  all   the  business.     The 
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legal  independence  of  the  doomsmen  in  the  county  and  the 
hundred  court  is,  however,  what  now  concerns  us  ;  and  it 
is  well  attested.  Only  in  the  case  of  divided  opinion,  it 
seems,  the  sheriff,  as  the  king's  executive  officer,  had  a  dis- 
cretion to  act  on  the  opinion  of  the  majority  or  wait  for  the 
judgment  of  another  court.1  But  the  courts  of  the  hun- 
dred and  the  county  are,  as  we  all  know,  long  since  extinct. 
How  then  has  their  custom  survived  ? 

As  time  went  on  the  popular  courts  faded  into  insignif- 
icance, then  into  oblivion  ;  the  name  and  functions  of  the 
ancient  doomsmen  vanished,  and  the  law  was  delivered  in 
the  king's  courts  by  the  king's  justices.  We  have  already 
said  that  an  impartial  observer  in  the  thirteenth  century 
might  well  have  expected  the  jury  to  become  a  strictly  offi- 
cial piece  of  machinery.  Not  less  might  he  have  expected 
the  king's  judges  to  regard  themselves  and  to  be  regarded 
as  mere  exponents  of  the  king's  will,  and  to  prefer  the  in- 
terests ol  the  Crown  to  all  other  considerations.  But  it  fell 
out  quite  otherwise,  professional  tradition  and  public  spirit 
were  too  strong  for  royal  influence.  As  early  as  the  thir- 
teenth century  the  judges  were  the  servants  of  the  law  first 
and  the  king  afterwards.  Opinions  might  plausibly  differ, 
before  the  Revolution  of  1685,  as  to  the  amount  of  power 
which  the  law  conferred  on  the  king  ;  but  even  in  the  worst 
of  times  only  the  weakest  and  the  worst  of  lawyers  could  be 
found  to  give  any  countenance  to  the  extreme  royalist  pre- 
tensions that  would  fain  have  set  the  king  above  the  law. 
Certainly  the  power  of  the  king's  judges,  a  compact 
body  of  learned  persons  directly  representing  the  king's 
authority,  was  very  great.  Their  office  was,  and  is,  delib- 
arately  exalted.  To  this  day  justices  of  assize  take  pre- 
cedence, while  they  are  on  their  circuit,  of  all  other  persons 
in  the  county.2 

No  less  certainly  the  judicial  power  was  used  with  great 

1  P.  &  M.  Hist.  E.  L.  i.  552-3. 

2  The  sheriff  who  is  otherwise  the  first  person  in  the  county,  though  it 
is  not  quite  settled  whether  he  comes  before  the  Lord-lieutenant,  has  a  writ 
of  assistance  directed  to  all  archbishops,  bishops,  etc.  The  commissioners 
of  assize  are  accompanied  by  a  like  writ  directed  to  the  sheriff  himself. 
Not  that  a  commissioner  of  assize  need  be  a  judge  ;  but  the  working  com- 
missioners have  always  been,  as  a  rule,  judges  of  the  superior  courts,  and 
their  special  dignity  is  for  all  practical  purposes  merged  in  that  of  the 
judicial  office. 
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freedom  to  repress  diversity  of  local  customs  and  establish 
uniform  rules  as  far  as  the  jurisdiction  of  the  king's  courts 
extended.  But  the  courts  were  really  doing  the  work  of 
the  ancient  tradition,  inasmuch  as  the  uniformity  which  they 
established  was  not  according  to  the  king's  pleasure,  but 
according  to  law,  and  was  far  more  capable  of  resisting 
executive  interference  than  the  customs  which  it  super- 
seded. If  rival  provincial  customs  had  been  allowed  to 
take  defined  form,  they  might  have  invited  an  overruling 
despot.     The  Custom  of  the  Realm  was  another  matter. 

In  countries  where  judgment  and  justice  were  local  and 
multiple,  every  development  of  rules  within  this  and  that 
limited  sphere  might  seem  obnoxious  to  the  central  author- 
ity as  tending  to  paternalism.  In  England  the  guardians 
of  custom  which  was  not  particular  but  general,  were  inti- 
mately connected  with  the  central  authority  itself,  and  the 
sanctity  of  customary  law  was  indistinguishable  from  that 
of  all  institutions  and  dignities,  royal  and  others.  The 
king's  own  power  had  nothing  better  to  rest  on,  for  we  are 
speaking  of  times  long  before  the  speculative  doctrine  of 
divine  right  was  invented. 

A  further  development,  already  foreseen  in  the  thir- 
teenth century  and  settled  beyond  questioning  in  the 
fifteenth,  is  that  which  gives  our  jurisprudence  its  most 
peculiar  and  striking  character.  Judicial  interpretation  of 
the  law  is  the  only  authentic  interpretation.  So  far  as  the 
particular  case  is  concerned  this  may  seem  an  obvious  mat- 
ter. Positively,  the  court  is  there  for  the  purpose  of  decid- 
ing, and  has  to  arrive  at  a  decision.  Negatively,  no  other 
authority  has  any  right  to  interfere  with  a  court  of  justice 
acting  within  its  competence  ;  this  is  perhaps  not  quite  so 
obvious,  but  may  be  supposed  to  be  the  rule  in  all  or  very 
nearly  all  civilized  jurisdictions.  But  the  Common  Law 
goes  much  beyond  this  immediate  respect  for  judicial 
authority.  The  judgment  looks  forward  as  well  as  back- 
ward. It  not  only  ends  the  strife  of  the  parties  but  lays 
down  the  law  for  similar  cases  in  the  future.  The  opinion 
of  a  Superior  Court  embodied  in  the  reasons  of  its  judgment 
stands,  with  us,  on  a  wholly  different  footing  from  any  other 
form  of  learned  opinion.  I  am  not  aware  that  any  histori- 
cal reason  can  be  given  for  this  other  than  the  early  consoli- 
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dation  of  royal  jurisdiction  in  England,  and  the  administra- 
tion of  justice  by  the  king's  judges  on  a  uniform  system 
throughout  the  country.  Probably  we  shall  never  know 
how  much  they  simplified,  or  whether  their  methods  were 
always  what  we  should  now  call  strictly  judicial.  But  we 
know  that  in  the  time  of  Henry  I,  it  was  still  possible  to 
talk  of  distinct  bodies  of  custom  as  existing  in  Wessex,  in 
Mercia,  and  in  the  Dane  law;  that  in  the  time  of  Henry  II, 
there  were  still  undefined  verities  of  usage,  which  may  or 
may  not  have  been  confined  to  precedence  and  to  the  rules 
of  inheritance  ;  and  that  in  the  time  of  Henry  III,  men  spoke 
only  of  the  laws  and  customs  of  England,  and  whatever  did 
not  conform  to  the  Common  Law  as  declared  by  the  king's 
court  had  to  justify  itself  as  an  exception  on  some  special 
ground.  The  king's  judges,  and  they  alone,  had  power  to 
lay  down  what  the  general  custom  of  England,  in  other 
words  the  Common  Law,  for  the  terms  are  synonymous  in 
our  books,  must  be  taken  to  be.  Quite  possibly  their  own 
views  of  convenience  counted  for  something  in  the  process 
of  determination  ;  at  the  same  time  it  is  certain  that,  so  far 
as  universal  or  very  general  usage  really  existed,  the  king's 
judges,  doing  the  king's  business  in  all  parts  of  the  country 
and  comparing  their  experience  at  Westminster,  were  the 
persons  best  qualified  to  know  it.  The  law  of  the  thirteenth 
century  was  judge-made  law  in  a  fuller  and  more  liberal 
sense  than  the  law  of  any  succeeding  century  has  been. 
Laymen  sometimes  talk  of  judge-made  law  as  if  judges  were 
legislators  and  could  lay  down  any  rule  they  chose.  It  is 
needless  to  explain  to  a  legal  audience  that  this  is  not  so. 
Judges  are  indeed  bound  to  find  some  rule  for  deciding 
every  case  that  comes  before  them,  but  they  must  do  it 
without  contradicting  established  principles,  and  in  con- 
formity with  the  reasons  on  which  previous  decisions  were 
founded.  They  may  supplement  and  enlarge  the  law  as 
they  find  it,  or  rather  they  must  do  so  from  time  to  time,  as 
the  noveltv  of  questions  coming  before  them  may  require  ; 
but  they  must  not  reverse  what  has  been  settled.  Only  ex- 
press legislation  can  do  that.  But  even  now  there  are  a 
certain  number  of  cases  "of  the  first  impression."  In  the 
thirteenth  century  their  number  was  large. 

Henry  Ill's  and  Edward  Is  judges  did   not  rejoice   in, 


524  COLUMBIA  LAW  REVIEW. 

or  groan  under,  a  library  of  printed  reports;  they  had  many 
new  cases  and  little  recorded  authority,  and  were  almost 
compelled  to  be  original.  But  they  certainly  intended  to 
be  consistent,  and  were  aware  that  their  judgments  were 
regarded  as  fixing  the  law.  One  reason  why  judicial  pre- 
cedents acquired  exclusive  authority  was  the  absence  of 
any  other  source  of  law  capable  of  competing  with  them. 
Legislation  was  still  exceptional  and  occasional,  and  there 
was  no  independent  learned  class.  When  the  king's  court 
began  to  keep  its  rolls  in  due  course,  the  rolls  themselves 
were  the  only  evidence  of  the  principles  by  which  the 
court  was  guided  ;  and  the  earliest  treatises  on  the  Com- 
mon Law  were  produced  by  members  of  the  judicial  staff, 
or  under  their  direction.  It  is  also  to  be  considered  that 
the  king's  courts,  as  their  functions  became  defined,  had  to 
regulate  their  own  procedure  if  there  was  to  be  any  order 
at  all  in  their  business;  and  that,  in  a  state  of  government 
where  both  law  and  procedure  are  new,  it  is  hard  to  draw 
an  exact  line  between  them,  or  to  provide  for  urgent  mat- 
ters of  procedure  without  determining  the  bent  of  the  law 
itself.  Sir  Henry  Maine's  observations  on  the  dominant 
importance  of  procedure  in  archaic  law  may  now  be  called 
classical,  and  are  presumed  to  be  familiar  to  all  historical 
students. 

Thus  the  king's  courts  were  driven,  in  more  than  one 
way,  to  be  self-sufficient.  Willing  or  not  they  would  still 
have  had  to  make  their  own  practice,  and  in  doing  so  they 
could  not  help  making  a  good  deal  of  law.  Not  that  we 
have  any  reason  to  look  on  the  judges  of  the  thirteenth  and 
fourteenth  centuries  as  persons  unwilling  to  rise  to  the 
height  of  great  responsibilities.  Some  of  them  were  wiser 
and  more  valiant  than  others.  We  may  see  in  Bracton 
opinions  which,  if  they  had  prevailed,  would  have  taken 
away  grave  reproach  from  the  law,  but  which  did  not  pre- 
vail because  they  were  too  bold  for  their  day.  But  on  the 
whole,  the  makers  of  English  law  and  polity  in  the  critical 
period  of  construction  were  not  lacking  in  either  wisdom 
or  valor. 

Another  consequence  of  the  greatest  moment  for  public 
law  and  liberty  followed  from  the  exercise  of  a  single  and 
supreme  judicial  power  at  the  king's  judgment-seat  and  in 
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his  name.  There  was  no  question  of  setting  up  immunities 
or  privileged  law  for  the  king's  servants,  no  claim  that  acts 
of  State  should  be  above  the  law  of  the  land.  Who  should 
judge  the  king's  servants  if  not  the  king's  own  judges? 
True,  there  were  diversities  ol  jurisdiction  and  procedure, 
of  which  we  read  with  amused  curiosity  in  Blackstone;  but 
the  eagerness  of  every  court  to  attract  business  to  itself 
made  short  work  of  them,  swamping  them  in  fictions  which 
were  certainly  beneficial,  and,  as  they  were  too  barefaced 
to  deceive  any  one,  may  fairly  be  called  innocent.  It  is 
true,  again,  that  there  came  a  time  of  high  prerogative  doc- 
trine and  extraordinary  jurisdiction,  when  counsellors  who 
were  statesmen  first  and  lawyers  afterwards  could  exhort 
the  king  to  make  the  judges  know  their  places  as  "  lions 
under  the  throne,''  and  had  plans  for  removing  matters 
where  the  Crown  was  concerned  from  the  ordinary  courts.1 
But  then  it  was  too  late.  The  tradition  of  the  Common  Law 
was  fixed,  and  all  the  pride  of  a  distinguished  and  influen- 
tial profession  was  enlisted  in  its  support;  and,  what  was 
more,  the  people  had  come  to  know  and  value  it. 

We  come  around,  then,  by  ways  at  first  sight  devious 
and  unlikely  to  the  affirmation  and  even  strengthen- 
ing of  the  ancient  rules.  Courts  of  justice  are  public  ;  they 
judge  between  parties,  and  do  not  undertake  an  official  in- 
quiry, not  even  in  criminal  cases  or  in  the  affairs  of  State  ; 
the  court  itself  is  the  only  authorized  interpreter  of  the 
law  which  it  administers  ;  and  there  is  no  personal  or  official 
privilege  against  its  jurisdiction. 

These  are  the  principles  of  which  we  find  the  rudiments 
in  the  earliest  justice  of  our  ancestors  ;  which  was  main- 
tained and  developed  through  all  political  vicissitudes  in 
English  history,  and  crossed  the  Atlantic  with  the  institu- 
tions and  traditions  of  the  mother  country  ;  and  which  still 
distinguish  the  administration  of  the  law  in  every  quarter 
of  the  world  and  every  jurisdiction  where  the  Common  Law 
has  taken  root. 


1  See  Dicey,  Law  of  the  Constitution,  6th  ed.,  346-348  ;  Bacon,  Essay 
of  Judicature. 

Frederick  Pollock. 


HOMICIDE  IN  SELF-DEFENCE. 

§  i.   Excusable  Killing  in  Self-defence. 

According-  to  the  modern  law,  one  who  kills  another  in 
the  necessary  defence  of  himself  from  death  or  even  from 
serious  bodily  harm  is  exxused,  and,  if  indicted,  should  be 
acquitted.1  In  the  old  law  the  rule  was  different  ;  the 
killing  was  illegal  and  the  accused  was  convicted,  though 
he  was  pardoned  as  of  course.2  The  gradual  development 
of  the  modern  doctrine  has  been  traced  elsewhere.3 

§  2.   Apparent  Necessity. 

The  right  of  one  assailed  to  kill  in  self  defence  does  not 
depend  upon  the  actual  existence  in  fact  of  the  necessity  for 
killing  ;  it  is  enough  that  the  exigency  reasonably  appears 
to  the  assailed  to  make  killing  necessary.4 

1  R.  v.  Bull  (1839)  9  C.  &  P.  22 ;  S.  v.  Burke  (1870)  30  la.  331 ;  C.  v. 
Mann  (1874)  116  Mass.  58;  S.  v.  Brooks  (1889)  99  Mo.  137,  12  S.  W.  Rep. 
633;  Shorter  v.  P.  (1849)  2  N.  Y.  193;  Young  v.  S.  (1850)  11  Humph. 
200. 

2  2  Pollock  &  Maitland,  History  of  the  Law  476. 

3  16  Harvard  Law  Review  567. 

4  U.  S.  v.  Wiltberger  (18 19)  3  Wash.  C.  C.  515  ;  R.  v .  Weston  (1879) 
14  Cox  C.  C  346 ;  Acers  v.  U.  S.  (1896)  164  U.  S.  388  ;  Addington  v.  U.  S. 
(1896)  165  U.  S.  184:  Oliver  v.  S.  (1850)  17  Ala.  587;  Thomas  v.  S.  (1895) 
106  Ala.  19,  17  So.  Rep.  460;  Smith  v,  S.  (1894)  59  Ark.  132,  26  S.  W. 
Rep.  712;  P.  v.  Hurley  (1857)  8  Cal.  390;  P.  v.  Anderson  ( 1872)  44  Cal. 
65;  P.  v.  Herbert  (1882)  61  Cal.  544;  P.  v.  Bruggy  (1892)  93  Cal.  476,  29 
Pac.  Rep.  26 ;  P.  v.  Hyndman  (1893)  99  Cal.  1,  33  Pac.  Rep.  782  ;  U.  S.  v. 
Herbert  (1853)  2  Hayw.  &  H.  (D.  C.)  210,  Fed.  Cas.  15354^;  Pinder  v.  S. 
(1891)  27  Fla.  370,  8  So.  Rep.  837;  Garners.  S.  (1891)  28  Fla.  113,  9  So. 
Rep.  835  ;  Redd  v.  S.  (1896)  99  Ga.  210,  25  S.  E.  Rep.  268 ;  Campbell  v. 
P.  (1854)  16  111.  17;  Sehniert/.  P.  (1859)  23  111.  17;  Maher  v.  P.  (i860)  24 
111.  241  ;  Roach  v.  P.  (1875)  77  111.  25;  Steinmeyer  v.  P.  (1880)  95  111. 
383;  Panton  v.  P.  (1885)  114  111.  505,  2  N.  E.  Rep.  411;  Enright  v.  P. 
(1895)  155  111.  32,  39  N.  E.  Rep.  561  ;  Wall.  v.  S.  (1875)  51  Ind.  453;  West 
v.  S.  (1877)  59  Ind.  113;  Hays  v.  S.  (1881)77  Ind.  450;  S.  v.  Collins  (1871) 
32  la.  36;  S.  v.  Fraunburg  (1875)  40  la.  555;  S.  v.  Archer  (1887)  69  la. 
420,  29  N.  W.  Rep.  333;  S.  v.  Shelton  (1884)  64  la.  333,  20  N.  W.  Rep. 
459;  S.  v.  Potter  (1874)  13  Kan.  414;  S.  v.  Bohan  (1877)  19  Kan.  28; 
Meridith  v.  C.  (1857)  18  B.  Mon,  49 ;  Holloway  v.  C.  (1875)  11  Bush.  344; 
Munday  v.  C.  (1883)  81  Ky.  233  ;  Price  v.  C.  (1808)  1  Bibb.  173  ;  Amos  v. 
C.  (1822)  16  Ky.  L.  Rep.  358,  28  S.  W.  Rep.  152;  S.  v.  Chandler  (1850)  5 
La.  Ann.  489;  S.  v.  St.  Geme  (1879)  31  La.  Ann.  302  ;  S.  v.  Scossoni  (1896) 
48  La.  Ann.  1464,  21  So.  Rep.  32  ;  S.  v.  Sadler  (1899)  51  La.  Ann.  1397, 
26  So.  Rep.  390;  Pond  v.  P.  (i860)  8  Mich.  150;  Bangs  v.  S.  (1882)  60 
Miss.  571  ;  Johnson  v.  S.  (1900)  78  Miss.  627,  27  So.  Rep.  880  ;  S.  v.  Sloan 
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The  defendant  must  actually  have  believed  that  he  was 
in  urgent  danger  ;  it  is  not  enough  to  show  that  there  were 
reasonable  grounds  for  the  belief,  the  bona  fide  existence  of 
the  belief  must  also  be  proved,1  and  it  must  further  be 
shown  that  the  defendant  acted  upon  the  belief.2  It  is  not 
enough,  however,  that  the  defendant  honestly  believed  the 
killing  to  be  necessary  ;  the  circumstances  must  have  been 
such  as  to  make  the  belief  reasonable.3  The  defendant  must 
therefore  take  the  risk  of  the  jury  pronouncing  the  belief 
upon  which  he  acted  unreasonable.4 

(1871)  47  Mo.  604;  S.  v.  Eaton  (1882)  75  Mo.  586;  S.t/.  Harrod  (1891)  102 
Mo.  590,  15  S.  W.  Rep.  373;  S.  v.  Pennington  (1898J  146  Mo.  27,  47  S.W. 
Rep.  799;  S.  v.  Sloan  (1899)  22  Mont.  293,  56  Pac.  Rep.  364;  Barr  v.  S. 
(1895)  45  Neb.  458,  63  N.  W.  Rep.  856  ;  Marts  v.  S.  (1875)  26  Oh.  S.  162 ; 
Logue  v.  C.  ( 1 86 1 )  38  Pa.  265  ;  Murray  v.  C.  (1875)  79  Pa.  311;  S.  v.  Mc- 
Greer  (1880)  13  S.  C.  464;  S.  v.  Symmes  (1893)  40  S.  C.  383.  19  S.  E. 
Rep.  16  ;  S.  v.  Petsch  (1894)  43  S.  C.  132,  20  S.  E.  Rep.  993  ;  Barnards  v. 
S.  (1899)  88  Tenn.  183,  12  S.  W.  Rep.  431  ;  Marnoch  v.  S.  (1879)  7  Tex. 
App.  269;  Richardson  v.  S.  (1879)  7  Tex.  App.  486;  Jordan  v.  S.  (1881) 
11  Tex.  App.  435  ;  Nalley  v.  S.  (1890)  28  Tex.  App.  387,  13  S.  W.  Kep. 
670;  Cochran  v.  S.  (1889)  28  Tex.  App.  422,  13  S.W.  Rep.  651;  Reeves  v. 
S- (1895;  34  Tex.  Cr.  483,31  S.W.  Rep.  382;  Casner  v.  S.  (Tex.  1900)  57  S. 
W.  Rep.  821  ;  Norris  v.  S.  (Tex.  1901)  61  S.  W.  Rep.  493  ;  Graham  v.  S. 
(Tex.  1901)  61  S.  W.  Rep.  714  ;  Kelly  v.  S.  (Tex.  1901)  62  S.W.  Rep.  915  ; 
Stoneman  v.  C.  (1874)  25  Grat.  887;  Brown  v.  C.  (1890)  86  Va.  466,  10  S. 
E.  Rep.  745  ;  White  v,  T.  (1892)  3  Wash.  T.  397,  19  Pac.  Rep.  37;  S.  v. 
Cain  (1882)  20  W.  Va.  679. 

1  Jones  v.  S.  (1884)  76  Ala.  8;  Howard  v.  S.  (1896)  no  Ala.  92,  20  So. 
Rep.  365;  P.  v.  Gonzales  (1887)  71  Cal.  569,  12  Pac.  Rep.  783;  Lovett  v. 
S.  (1892)  30  Fla.  142,  1 1  So.  Rep.  550  ;  Trogdon  v.  S.  (1892)  133  Ind.  1,  32 
N.  E.  Rep.  725;  S.  v.  Smith  (1892;  114  Mo.  406,  21  S.W.  Rep.  827; 
Rippy  v.  S.  (1858)  2  Head  218. 

2  Walker  v.  S.  (1895)  97  Ga.  350,  23  S.  E.  Rep.  992. 

3  De  Arman  v.  S.  (1882)  71  Ala.  351  ;  Holley  v.  S.  (1883)  75  Ala.  14; 
Nabors  v.  S.  (1899)  120  Ala.  323,  25  So.  Rep.  529;  P.  v.  Williams  (1867) 
32Cal.*28o;  P.  v.  Donguli  (1892)  92  Cal.  607,  28  Pac.  Rep.  782  ;  S.t/. 
Brown  (Del.  1902)  53  Atl.  Rep.  354;  Gladden  v.  S.  (1868)  12  Fla.  562'; 
Alvarez  v.  S.  (1899)  41  Fla.  532,  27  So.  Rep.  40;  Morrison  v.  S.  (1900)  42 
Fla.  149,  28  So.  Rep.  97;  Gallery  v.  S.  (1873)  92  Ga.  463,  17  S.  E.  Rep. 
863;  S.  v.  Abarr  (1869)  39  Ga.  185  ;  S.  v.  Swift  (1859)  14  La.  Ann.  827;  S" 
v.  Shippey  (1865J  10  Minn.  223  ;  Wesley  v.  S.  (1859)  37  Miss.  327  ;  Hall  v. 
S.  (Miss.  1887J  1  So.  Rep.  351  ;  S.  v.  O'Connor  (i860)  31  Mo.  389;  S.  v. 
Stockton  (1875)  6l  Mo-  382;  s-  v.  Parker  (1891)  106  Mo.  217.  17  S.  W, 
Rep.  180;  S.  v.  Smith  (1901)  164  Mo.  567,  65  S.  W.  Rep.  270;  Housh  v. 
S.  (1894)  43  Neb.  163,  61  N.  W.  Rep.  571  ;  Darling  v.  Williams  (1878)  35 
Oh.  S.  58  ;  S.  v.  Morey  (1894)  25  Or.  241,  36  Pac.  Rep.  573  ;  S.  v.  Tarter 
(1894)  26  Or.  38,  37  Pac.  Rep.  53  ;  S.  v.  Wyse  (1890)  33  S.  C.  594,  12  S.E. 
Rep.  556  ;  Frank  v.  S.  (1896)  94  Wis.  21 1,  68  N.  W.  Rep.  657. 

4  Keith  v.  S.  (1893)  97  Ala.  32,  11  So.  Rep.  914;  Smith  v.  S.  (1875)  25 
Fla.  517,  6  So.  Rep.  482  ;  S.  v.  Thompson  (1859)  9  la.  188  ;  S.  v.  Barkley 
(1891)  109  Mo.  665,  19  S.  W.  Rep.  192;  S.  v.  Bryson  (1864)  2  Winst.  86; 
S.  v.  Harris  (1853)  1  Jones  N.  C.  190;  Williams  v.  S.  2  Tex.  App.  271  ; 
Watts  v.  T.  (1870)  1  Wash.  T.  409. 
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The  question  is  not  generally  held  to  be,  was  the  appre- 
hension reasonable  in  such  a  man  as  the  defendant,  but,  was 
it  such  fear  as  a  reasonable  man  would  have  felt  under  the 
circumstances  j1  and  therefore  the  jury  cannot  consider  the 
peculiarities  of  the  defendant,  as  that  he  was  a  coward,2  or 
of  immature  judgment,3  or  of  a  nervous  temperament,4  nor 
can  they  consider  the  fact  that  he  was  drunk,  and  acted 
under  a  drunkard's  imperfect  apprehension.5  But  the  rea- 
sonableness of  the  apprehension  is  to  be  judged  according 
to  the  circumstances  of  the  case;  and  it  is  therefore  proper 
to  prove  that  the  deceased  was  of  a  quarrelsome  disposi- 
tion,6 and  that  he  had  threatened  the  defendant's  life  to  the 
defendant's  knowledge.7 

§3.  Imminent  Necessity. 

In  order  to  excuse  homicide  on  the  ground  of  self-de- 
fence, the  danger  must  not  only  be  threatened  or  prospect- 
ive; it  must  be  pressing  and  urgent.  The  killer  cannot 
act  on  his  fear  of  future  death,  no  matter  how  well  justified; 
there   must  be  a  present  danger,  caused   by  some  act  or 

'S.  v.  Sterrett  (1886)  68  la.  76.  25  N.  W.  Rep.  936;  S.  v.  Cadotte 
(1896)  17  Mont.  315,  42  Pac.  857.  Thus  in  Tennessee,  where  it  was  at  first 
held  that  an  honest  belief  was  enough  (Grainger  v.  S.  (1833)  5  Yerg.  459), 
it  is  now  clear  that  the  apprehension  must  have  rested  on  "  reasonable 
grounds."  Morgan  v.  S.  (1856)  3  Sneed,  475;  McDonald  v.  S.  (1890) 
89  Tenn.  161 ,  14  S.  W.  Rep.  487.  In  some  jurisdictions,  however,  the 
honest  belief,  reasonable  from  the  point  of  view  of  the  defendant,  is  enough. 
Thus  in  Arkansas  it  is  enough  if  the  defendant  acted  upon  an  honest  belief 
held  without  negligence;  Smith  v.  S.  (1894)  59  Ark.  132,  26  S.  W.  Rep. 
712.  In  Indiana  the  fear  need  not  be  that  of  a  reasonable  man,  but  it  must 
be  a  reasonable  fear.  Batten  v.  S.  (1881)  80  Ind.  394;  (see  Hicks  v.  S. 
(1875)  51  Ind.  407;  Bryant  v.  S.  (1885)  106  Ind.  549,  7  N.  E.  Rep.  217). 

2S.  v.  Sterrett  (1886)  68  la.  76,  25  N.  W.  Rep.  936. 

3S.  v.  Sterrett  (1886)  supra. 

'Morris  v.  C,  6  Ky.  L.  Rep.  370. 

3Springfield  v.  S.  (1892)  96  Ala.  81,  11  So.  Rep.  250;  S.  v.  Mullen 
(1859)  14  La.  Ann.  570. 

6S.  v.  Middleham  (1883)  62  la.  150,  17  N.  W.  Rep.  446;  S.  v.  Garic 
(1883)  35  La.  Ann.  970;  P.  v.  Harris  (1893)  95  Mich.  87,  54  N.  W.  Rep. 
648;  Wesley  v.  S.  (1859)  37  Miss.  327. 

7R.  v.  Weston  (1879)  14  Cox  C.  C.  346;  P.  v.  Scoggins  (1869)  37 
Cal.  676;  U.  S.  v.  Leighton  (1882)  3  Dak.  29,  13  N.  W.  Rep.  347;  McDuffie 
v.  S.  (1892)  90  Ga.  786,  17  S.  E.  Rep.  105;  Brownell  v.  P.  (1878)  38  Mich. 
732;  S.  v.  Evans  (1877)  65  Mo.  574;  S.  v.  Harris  (1881)  73  Mo.  287; 
Rippy  v.  S.  (1858)  2  Head  218;  Sims  v.  S.  (1880)  9  Tex.  App.  586;  Alex- 
ander v.  S.  (1888)  25  Tex.  App.  260,  7  S.  W.  Rep.  867. 


HOMICIDE  IN  SELF-DEFENCE.  529 

demonstration  of  the  deceased.1  Even  if  the  defendant 
knew  that  the  deceased  had  threatened  his  life,  that  would 
not  justify  action  in  self-defence  before  any  demonstration 
by  the  deceased  of  an  intention  to  carry  out  his  threat.2  At 
the  same  time,  threats  of  the  deceased,  as  well  as  his  quar- 
relsome character,  might  well  justify  "  more  prompt  and 
decisive  measures  of  defence  "  than  would  otherwise  be  law- 
ful,3 just  as  they  may  throw  light  on  the  reasonableness  of 
defendant's  apprehension.  And  even  it  there  have  been  no 
threats,  the  defendant  need  not  wait  until  the  assailant's 
attack  is  on  the  point  of  success;  until  the  assailant  ap- 
proaching with  a  knife  actually  comes  within  striking  dis- 
tance,4 or  until  the  assailant  who  is  drawing  a  pistol  points 
it  with  his  linger  on  the  trigger.5 

In  a  series  of  cases  in  Kentucky  the  right  to  kill  in  self- 
defence  before  the  danger  was  imminent  was  carried  to  the 

'Acres  v.  U.  S.  supra;  U.  S.  v.  Outerbridge  (1869)  5  Sawy.  620;  Prichett 
v.  S.  (1853)  22  Ala.  39;  Harrison  v.  S.  (1854)  24  Ala.  67;  Dupree  v.  S. 
(1859)  33  Ala.  380;  Lewis  v.  S.  (1874)  51  Ala.  1  ;  Dolan  v.  S.  (1886)  81 
Ala.  11,  1  So.  Rep.  707;  Johnson  v.  S.  (1877)  58  Ala.  57,  23  S.  W.  Rep.  7; 
P.  v.  Lombard  (1861)  17  Cal.  316;  U.  S.  v.  Leighton  (1882)  3  Dak.  29,  13 
N.  W.  Rep.  347;  S.  v.  Hollis,  (1858)  1  Houst.  Cr.  24;  Roberts  v.  S.  (1880) 
65  Ga.  430;  Price  v.  P.  (1889)  131  HI.  223,  23  N.  E.  Rep.  639;  S.  v.  Sulli- 
van (1879)  51  la.  142,  50  N.  W.  Rep.  572;  S.  v.  Rose  (1883)  30  Kan.  501, 
1  Pac.  Rep.  817;  Kennedy  v.  C.  (1879)  '4  Bush  340;  Parsons  v.  C.  (1880) 
78  Ky.  102;  S.  v.  Scossoni  (1896)  48  La.  Ann.  1464,  21  So.  Rep.  32;  S.  v. 
Kellogg  (1901)  104  La.  580,  29  So.  Rep.  285;  Dyson  v.  S.  (1853)  26  Miss. 
362;  Evans  v.  S.  (1870)  44  Miss.  762;  Scott  v.  S.  (1877)  56  Miss.  287:  S.  v. 
Evans  (1877)  65  Mo.  574;  S.  v.  Thompson  (1884)  83  Mo.  257;  S.  v.  Bryant 
(1890)  102  Mo.  24,  14  S.  W.  Rep.  822;  S.  v.  Kloss  (1893)  117  Mo.  591,  23 
S.  W.  Rep.  780;  P.  v.  Cole  (1857)  4  Park.  Cr.  35;  S.  v.  Green  (1843)  4 
Ired.409;  S.  v.  Howard  (1891)  35  S.  C.  197,  14  S.  E.  Rep.  481;  Hull  v.  S 
(1880)6  Lea  249;  Lauder  v.  S.  (1882)  12  Tex.  462;  Hinton  v.  S.  (1859)  24 
Tex.  454;  Johnson  v.  S.  (1859)  24  Tex.  767;  Myers  v.  S.  (1870)33  Tex. 
525;  Irwin  v.  S.  (1875)  43  Tex.  236;  Wright  v.  S.  (18/3)  40  Tex.  Cr.  447, 
50  S.  W.  Rep.  940;  Byrd  v.  C.  (1892)  89  Va.  536,  16  S.  E.  Rep.  727;  Field 
v.  C.  (1892)  89  Va.  690,  16  S.  E.  Rep.  865. 

2Karr  v.  S.  (1893)  100  Ala.  4,  14  So.  Rep.  851;  P.  v.  Lynch  (1894)  101 
Cal.  229,  35  Pac.  Rep.  860;  Wilson  v.  P.  (1880)  94  111.  299;  S.  v.  Mullen 
(1859)  14  La.  Ann.  570;  S.  v.  Jackson  (1892)  44  La.  Ann.  160,  10  So.  Rep. 
600;  S.  v.  Westlake  (1901)  159  Mo.  669.  61  S.  W.  Rep.  243;  S.  v.  Smith 
(1901)  164  Mo.  567,  65  S.  W.  Rep.  270;  Rippy  v.  S.  (1858)  2  Head  217; 
Hoover  v.  S.  (1896)  35  Tex.  Cr.  342,  33  S  W.  Rep.  337. 

3Karr  v  S.  (1893)  100  Ala.  4,  14  So.  Rep.  851;  Watkins  v.  U.  S.  (1900) 
3  Ind.  Ter.  281,  54  S.  W.  Rep.  819;  Byrne  v.  C.  (1894)  16  Ky.  L.  Rep.  416, 
28  S.  W.  Rep.  481;  Phipps  v.  S.  (1895)  34  Tex.  Cr.  560,  31  S.  W.  Rep.  397; 
Stewarts.  S.  (1899)  40  Tex.  Cr.  649,  51  S.  W.  Rep.  907. 

4  Fortenberry  v.  S.  (1877)  55  Miss.  403. 

sGoodall^.  S.  (1853)  1  Or.  334;  Brady  v.  S.  (Tex.  1901)  65  S.W.  Rep. 
521. 


530  COLUMBIA  LA  W  REVIEW. 

furthest  admissible  extreme.  In  Bohannon  v.  C.1  the  de- 
fendant's life  having  been  threatened  by  the  deceased,  he 
armed  himself  and  upon  meeting  the  deceased  killed  him. 
The  court  held  that  if  the  defendant  had  met  his  enemy 
"  having  reason  to  believe  him  to  be  armed  and  ready  to 
execute  his  murderous  intentions,  and  he  does  believe,  and 
from  the  threats,  the  previous  assault,  the  character  of  the 
man,  and  the  circumstances  attending  the  meeting,  he  has 
the  right  to  believe,  that  the  presence  of  his  adversary  puts 
his  life  in  imminent  peril,  and  that  he  can  secure  his  per- 
sonal safety  in  no  other  way  than  to  kill  him,  he  is  not 
obliged  to  wait  until  he  is  actually  assailed.  He  may  not 
hunt  his  enemy  and  shoot  him  down  like  a  wild  beast,  nor 
has  he  the  right  to  bring  about  an  unnecessary  meeting  in 
order  to  have  a  pretext  to  slay  him,  but  neither  reason  nor 
the  law  demands  that  he  shall  give  up  his  business  and 
abandon  society  to  avoid  such  meeting." 

Here  it  was  not  required  that  the  deceased  should  have 
made  any  hostile  demonstration.  In  Kennedy  v.  C.2  the 
right  of  self-defence  was  allowed,  though  the  deceased 
made  no  hostile  demonstration  at  the  time;  but  stress  was 
laid  on  the  necessity  of  an  apprehension  of  present  danger. 
This  requirement  has  been  emphasized  in.  the  later  cases;3 
but  it  appears  still  to  be  law  in  Kentucky  that  one  may 
act  upon  a  reasonable  fear  ot  immediate  danger,  although 
the  deceased  make  no  hostile  demonstration. 

As  the  defendant  cannot  kill  until  the  danger  appears 
imminent,  so  he  cannot  kill  after  the  immediate  danger 
is  past;  the  right  of  self-defence,  which  begins  only 
when  the  necessity  begins,  ends  with  the  necessity  also.4 
If  the  defendant  followed  his  retreating  adversary  and 
killed   him  as   he   retreated,  the  law    will  not  excuse  the 

*8  Bush  481  (1871).        2  14  Bush  340  (1878). 

3Oder  v.  C.  (1882)  80  Ky.  32;  Parsons  v.  C.  (1879)  78  Ky.  102; 
Turner  v.  C.  (1886)  89  Ky.  78,  1  S.  W.  Rep.  475;  Haverly  v.  C.  (1893) 
95  Ky-  33-  23  S.  W.  Rep.  664;  C.  v.  Rudert,  109  Ky.  22,  653  (1901)  60 
S.  W.  Rep.  489. 

4  Acersz/.  S.  (1896)  164  U.  S.  388;  Hughes  v.  S.  (1897)  117  Ala.  25, 
23  So.  Rep.  677;  Chestnut  v.  S.  (1900)  112  Ga.  366,  37  S.  E.  Rep.  384; 
Maurerz/.  S.  (1891)  129  Ind.  587,  29  N.  E.  Rep.  392;  Farris  v.  C.  (1886) 
8  Ky.  L.  Rep.  417,  1  S.  W.  Rep.  729;  Guice  v.  S.  (1883)  60  Miss.  714; 
Case  v.  S.  (Miss.  1895)  17  So.  Rep.  379;  Brendendick  v.  S.  (Tex.  1896) 
34  S.  W.  Rep.,  115. 
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the  homicide.1  This  does  not  mean,  however,  that  merely 
because  the  assailant  is  giving  ground  the  defendant  can- 
not act  in  self  defence;  if  he  is  retiring  not  to  withdraw 
from  the  attack  but  to  get  a  better  vantage-ground  for  the 
combat  the  defendant  is  justified  in  continuing  to  act  in 
defence.2 

§4.  Necessity  Maliciously  Caused  by  the 
Defendant. 
The  party  who  brings  on  a  difficulty  with  the  purpose 
of  killing  his  adversary  in  the  conflict  can  under  no  cir- 
cumstances excuse  a  killing  during  the  conflict.3  This  is 
true,  not  only  when  the  defendant  himself  struck  the  first 
blow,  but  also  when  by  insulting  words  he  provoked  his 
adversary  to  begin  the  affray.4  The  mere  purpose  in  the  de- 
fendant's mind  to  kill  his  adversary  is,  however,  not  enough 
to  deprive  him  of  the  right  of  self  defence;  to  be  put  in 
such  a  position,  he  must  in  some  way  have  brought  on  the 
affray.5     "The  true  inquiry  is  whether  he  availed   himself 

'Evans  v.  S.   (1861)   33  Ga.  4;  Maurer  v.   S.    (1891)   129   Ind.   587, 

29  N.  E.  Rep.  392;  S.  v.  Maloy  (1876)  44  la.  104;  While  v.  Maxcy 
(1877)  64  Mo.  552;  S.  v.  Conally  (1869)  3  Or.  69. 

2  Luckinbill  v.  S.  (1889)  52  Ark.  45,  1 1  S.  W.  Rep.  963;  Wright  v.  C. 
(1887)  8  Ky.  L.  Rep.  718,  2  S.  W.  Rep.  909;  Stanley  v.  S.  (.Tex.  1898)  44 
S.  W.  Rep.  519. 

3Wallace  v.  U.  S.  (1895)  162  U.  S.  466;  Bakers.  Kansas  City  Times 
Co.  (1879)  Fed  Cas.  773;  Gibson  v.  S.  (1889)  89  Ala.  121,  8  So.  Rep.  98; 
Dabne\  v.  S.  (1896)  113  Ala.  38,  21  So.  Rep.  211;  Roach  v.  S.  (1864)  34 
Ga.  78;  Roberts  v.  S.  (1880)  65  Ga.  430:  Wilson  v.  P.  (1880)  94  III.  299; 
Barnett  v.  S.  (1884)  100  Ind.  171;  Voyht  v  S.  (1895)  145  Ind.  12,  43  N.  E. 
Rep.  1050;  S.  v.  Cross  (1885)  68  la.  180,  26  N.  W.  Rep.  62;  Logsdon  v.  C. 

(1897)  19  Ky.  L.  Rep.  413,  40  S.  W.  Rep.  775;  S.  v.  Scott  (1889)  41  Minn. 
365,  43  N.  W.  Rep.  62;  Helm  v.  S.  (1890)  67  Miss.  562,  7  So.  Rep.  487; 
Allen  v.  S.  (1889)  66  Miss.  385,  6  So.  Rep.  242;  Thompson  v.  S.  (Miss. 
1891)  9  So.  Rep.  298;  Patterso.i  v.  S.  (1898)  75  Miss.  670,  23  So.  Rep.  647; 
S.  v.  Christian  (1877)  66  Mo.  138;  S.  v.  Maguire  (1878)  69  Mo.  197;  S.  v. 
Herrell  (1888)  97  Mo.  105,  10  S.  W.  Rep.  387;  S.  v.  Bryant  (1890)  102  Mo. 
24.  14  S.  W.  Rep.  822;  S.  v.  Pcttit  (18931  1 19M0.  410,  24  S.  \Y.  Rep.  1014; 
S.  v.  Paxton    (1894)   126  Mo.    500,  29  S.  W.  Rep.  705;  S.    v.   Pennington 

(1898)  146  Mo.  27,  47  S.  W.  Rep.  799;  Stewart  v.  S.  1 1852)  1  Oh.  S.  66; 
S.  v.  Hawkins  (1890)  18  Or.  476,  23  Pac.  Rep.  475;  Thurston  v.  S.  (1886) 
21  Tex.  App.  245,  17  S.  W.   Rep.  474;  Bunis  v.  S.  (1895)  34  Tex.  Cr.  387, 

30  S.  W.  Rep.  785;  Plew  v.  S.  (Tex.  Cr.  18961  35  S.  W.  Rep.  366;  Carter 
v.  S.  (1896)  37  Tex.  Cr  403.  35  S.  W.  Rep.  378. 

*S.  v.  Scott  (1889)  41  Minn.  365,  43  N.  W.  Rep.  62. 

5Oe  Arman  v.  S.  (1882)  71  Ala.  351;  S.  v.  Rider  (1886)90  Mo.  54, 
1  S.  W.  Rep.  825;  Cartwright  v.  S.  (1883)  14  Tex.  App.  486;  Ball  v.  S. 
(1890)  29  Tex.  App.  107,  14  S.  W.  Rep.  1012;  Airhart  v.  8.(1899)  40  Tex. 
Cr.  470,  51  S.  W.  Rep.  214;  Mozee  v.  S  (Tex.  Cr.  1899)  51  S.  W.  Rep.  250; 
Johnson  v.  S.  (Tex.  1899)  66  S.  W.  Rep.  845.  But  see  Gafford  v.  S. 
(  1898)  122  Ala.  54,  25  So.  Rep.  10. 
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of  the  circumstances  as  a  pretext  for  carrying  out  the  pre- 
vious purpose  or  design.  If  that  is  not  true,  the  existence 
of  such  purpose  or  design  should  not  debar  him  from  the 
right  of  defending  himself  or  his  father,  to  the  extent  the 
right  would  exist,  if  he  had  never  entertained  such 
purpose  or  formed  such  design."1  "The  mere  intention 
to  provoke  a  difficulty  will  not  forfeit  appellant's  right  of 
self-defence,  but  at  the  time  of  the  difficulty  he  must  then 
and  there  do  some  act  or  make  some  declaration  evidenc- 
ing an  intention  and  calculated  to  provoke  a  difficulty, 
before  his  right  of  self-defence  is  forfeited."2 

Having  brought  on  the  difficulty  with  the  intention  of 
killing  his  adversary  in  it,  the  defendant,  as  has  been  said, 
cannot  excusably  kill  even  in  the  greatest  extremity.  If  he 
is  driven  to  the  wall  or  thrown  to  the  ground,  and  must 
kill  or  die,  he  has  no  right  to  kill."3  But  if  he  is  able 
to  escape  from  the  difficulty  entirely,  the  conflict  which 
he  has  brought  on  having  ceased,  the  defendant  may  de- 
fend himself  from  a  subsequent  attack  by  his  adversary, 
even  though  it  be  an  immediate  renewal  of  the  conflict. 
"While  he  remains  in  the  conflict,  to  whatever  extremity 
he  may  be  reduced,  he  cannot  be  excused  for  taking 
the  life  of  his  adversary  to  save  his  own.  But  when  he 
has  succeeded  in  wholly  withdrawing  himself  from  the 
contest,  and  that  so  palpably  as,  at  the  same  time,  to  mani- 
fest his  own  good  faith  and  to  remove  any  just  apprehen- 
sion from  his  adversary,  he  is  again  remitted  to  his  right  of 
self-defence.''4  In  the  case  from  which  these  words  are 
quoted  the  assailant  broke  away  from  his  antagonist,  ran 
into  a  house  and  closed  the  door;  he  was  held  entitled  to 
protect  himself  against  his  antagonist,  who  followed  him, 
broke  open  the  door,  and  renewed  the  attack. 

In  a  few  cases  it  appears  to  be  held  that  if  the  assailant 
does  all  that  he  can  to  decline  further  difficulty,  and  mani- 
fests that  intention  to  his  adversary,  but  is  unable  to  escape, 
he  may  kill  in  self  defence.5 

1  Kerr  v.  S.  ( 1 894J  106  Ala.  1,  17  So.  Rep.  328. 

2  Hall  v.  S.  (Tex.  1902)  66  S.  W.  Rep.  783. 
3S.  v.  Hill,  4D.&B.  491. 

'Sioffer  v.  S.  (1864)  15  Oh.  S.  47,  Hor.  &  Th.  Cas.  Self  Defence  213  ; 
S.  71.  Smith  (1875)  10  Nev.  106. 

5  P.  v.  Wong  Ah  Teak  (1883)  63  Cal.  544 ;  Burris  v.  S.  (1895)  34  Tex. 
Cr.  387,  30  S.  W.  Rep.  785. 
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Whatever  may  be  said  in  favor  of  this  opinion  when  the 
defendant  brought  on  the  difficulty  without  the  intention 
to  kill,  it  seems  to  be  quite  inadmissible  in  this  class  of 
cases. 

§  5.  Necessity  Caused   by   the  Defendant,  but  not 

Maliciously. 

The  party  who  is  to   blame   for  the  conflict,  but  acted 
without  intent  to  kill   his  adversary,  cannot  excuse  a  kill 
ing  during  the  conflict  unless  he  has  in   some  way  freed 
himself  from  blame  before  killing.     He  cannot  take  advan- 
tage of  a  necessity  which  he  has  contributed  to  produce.1 

1  Lewis  v.  S.  (1874)  51  Ala.  1;  Myers  v.  S.  (1878)  62  Ala.  599;  Leonard  v 
S.  (1880)  66  Ala.  461  ;  Paget/.  S.  (1881)  69  Ala.  229;  Wills  v.  S.  (1882) 
73  Ala.  362  ;  Jones  v.  S.  (1885)  79  Ala.  23  ;  Jackson  v.  S.  (1886)  81  Ala. 
33,  1  So.  33 ;  Baker  v.  S.  (1886)  8r  Ala.  38 ;  Cleveland  v.  S.  (1888)  86  Ala. 
I,  5  So.  Rep.  426:  Lewis?/.  S.  (1889)  88  Ala.  11,  6  So.  Rep.  755;  Rutledge 
v.  S.  (1889)  88  Ala.  85,  7  So.  Rep.  335  ;  Rains  v.  S.  (1889)  88  Ala.  91,  7 
So.  Rep.  315;  Kirbv  v.  S.  (1889)  89  Ala.  63,  8  So.  Rep  no;  Boulden  v. 
S.  (1893^  102  Ala.  78,  15  So.  Rep.  341  ;  Scnggins  v.  S.  (1898)  120  Ala.  369, 
25  So.  Rep.  180;  Teague  v.  S.  (1898)  1  20  Ala.  309,  25  So.  Rep  209;Kilgore 
v.  S.  (1899)  124  Ala.  24,  27  So.  Rep.  4  ;  Abernathy  v.  S.  (1900)  129  Ala. 
85,  29  So.  Rep.  844;  Maxwell  v.  S.  (1900)  129  Ala.  48,  29  So.  Rep.  981  ; 
Blair  v.  S.  (1901)  69  Ark.  558.  64  S.  W.  Rep.  948;  P.  v.  Lamb  (1861)  17 
Cal.  323;  P.  v.  Westlake  (1882)  62  Cal.  303;  P.  v.  Newcomer  (1897)  118 
Cal.  263,  50  Pac.  Rep.  405  ;  P.  v.  Reed  (Cal.  1898)  52  Pac.  Rep.  835  ;  P. 
v.  Phelan  (1899)  123  Cal.  551,  56  Pac.  Rep.  424;  Padgett  v.  S.  (1898)  40 
Fla.  451,  24  So.  Rep.  145  :  Kennardt/.  S.  (1900)  42  Fla.  581,  28  So.  Rep. 
858;  Mitchell  v.  S.  (1857)220^.211;  Coney  v.  S.  (18921  90  Ga.  140,  15 
S.  E.  Rep.  746;  Adams?'.  P.  (1868)47111.  376;  Deilkesv.  S.  (1894)  141  Ind. 
23;  40  N.  E.  Rep.  120;  Voght  v.  S.  (1895)  145  Ind.  12,  43  N.  E.  Rep. 
1049;  s  v-  Benham  (1867)  23  la.  154;  S.  v.  Rogers  (1877)  18  Kan.  78; 
S.   v.    Hatch    (1896)    57    Kan.   420.   46  Pac.  Rep.  708;    C.  v.  Hourigan 

(1889)  89  Ky.  305,  12  S  W.  Rep.  550;  Godfrey  v.  C.  (Ky.  1893)  21  S. 
W.  Rep.  1047;  Combs  v.  C.  (18941  15  Ky.  L.  Rep.  659,  25  S.  W.  Rep. 
592  ;  Boner  v.  C.  (1897)  19  Kv.  L.  Rep.  409.  40  S.  W.  Rep.  700;  Blanken- 
ship  v.  C.  (1902)  23  Ky.  L.  Rep.  1995,  66  S.  W.  Rep.  994;  S.  v.  Kellogg 
(1900-1901)  104  La.  580,  29  So.  Rep.  285  ;  S.  v.  Scott  (1889)41  Minn.  365. 
43  N.  W.  Rep.  62;  S.  v.  Starr  (1866)  38  Mo.  270;  S.  v.  Linney  (1873)  5- 
Mo.  40  ;  S.  v.  Hudson  (1875)  59  Mo.  135  ;  S.  v.  Brown  (1877)  64  Mo.  367  ; 
S.  v.  Johnson  (1882)  76  Mo.  121  ;  S.  v.  Peak  (1884)  85  Mo.  190;  S.  v. 
Partlow  (1886)  90  Mo.  608,  4  S.  W.  Rep.  14 ;  S  v.  Rose  (1887)  92  Mo. 
201.  4  S.  W.  Rep.  733;  S.  v.  Davidson  (1888)  95  Mo.  155.  8  S.  W.  Rep. 
413;  S.  v.  Hardy  <i888)  95  Mo.  455,  8  S.  W.  Rep.  4'6;  S.  v.  Parker  (1891) 
106  Mo.  217,  17  S.  W.  Rep.  180;  Parrish  v.  S.  (1883)  14  Neb.  60,  15  N. 
W.  Rep.  357  ;  S.  v.  Brittain  (1883)  89  N.  C.  481  ;  S.  v.  Ballou  (1898)  20  R. 
I.  607,  40  Atl.  Rep.  861  ;  S.  v.  Beckham   (1885)  24  S.  C.  283 ;  S.  v.  Wyse 

(1890)  33  S.  C.  582,  12  S.  E.*Rep.  556;  S.  v.  Trammell  (1893)  4°  S.  C. 
331,  18  S.  E.  Rep.  940,  S.  v.  Fetsch  (1894)  43  S.  C.  132,  20  S.  E.  Rep.  993  ; 
S.  v.  Whittle  (1900)  59  S.  C.  297,  37  S.  E.  Rep.  923;  Smith  v.  S.  (1900)  105 
Tenn.  305,  60  S.  VV.  Rep.  145  ;  Gilleland  v.  S.  (1875)  44  Tex.  356;  Logan  v. 
S.  (1884)  17  Tex.  App.  5o;Cahnz/.  S.  (1889)  27  Tex.  App.  709,  n  S.  W.  Rep. 
723;  Polk  v.  S.  (1892)  30  Tex.  App.  657,  18  S.  W.  Rep.  466;  Sullivan  t. 
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The  blameworthy  conduct  must  usually  be  such  pro- 
vocation to  combat  as  would  be  a  natural  cause  for  attack 
by  the  other  party.1  The  speaking  of  taunting  words 
which  would  not  naturally  provoke  a  murderous  attack  is 
not  enough  to  deprive  the  defendant  of  his  right  of  self- 
defence,2  unless  the  purpose  of  the  defendant  was  to  bring 
about  the  attack.3 

In  Texas  it  is  held  apparently  that  the  defendant  is  not 
deprived  of  the  right  of  self-defence,  unless  he,  not  only  pro- 
voked the  difficulty,  but  intended  to  do  so  ;4  and  if  he 
intended  to  provoke  the  difficulty  and  did  so,  he  cannot  ex- 
cuse killing,  though  the  means  used  were  not  reasonably 
adapted  to  provoke  such  a  contest.5 

The  Texas  rule,  making  intention  to  provoke  a  contest 
the  test  of  right  to  self-defence,  is  probably  peculiar  to  that 
state. 

A  mere  trespass  by  the  defendant,  not  intended  or  ex- 
pected to  bring  on  a  quarrel,  is  not  enough  to  deprive  him 
of  the  right  to  self-defence.     Thus  if  the  defendant  went  to 

S.  (1893)  31  Tex.  Cr.  486,  20  S.  W.  Rep.  927;  Fisher*/.  S.  (Tex.  1894)  26 
S.  W.  Rep.  67;  Lawrences.  S.  (1896)  36  Tex.  Cr.  173,  36  S.  W.  Rep. 
90;  Hawkins  7'.  S.  (Tex.  1896)  36  S.  W.  Rep.  443;  Matthews  v.  S.  (Tex. 

1900)  58  S.  W.  Rep.  86;  Johnson  v.  S.  (Tex.  1900)  60S.  W.  Rep.  45; 
Vaiden's  Case  (1855)  12  Gratt.  717  ;  Gaines  v.  C.  (1892)  88  Va.  682.  14  S. 
E.  Rep.  375  ;  Jackson  v.  C.  (1900)  98  Va.  845,  36  S.  E.  Rep.  487  ;  Frank  v. 
S.  (1896)  94  Wis.  211,  68  N.  W.  Rep.  657. 

The  defendant  must  have  been  absolutely  free  from  fault;  to  be  rea- 
sonably so  is  not  sufficient.  ]ohns<  n  v.  S.  (1893)  102  Ala.  1,  16  So.  Rep. 
99;  Gibson  v.  S.  (Ala.  1894)  16  So.  Rep.  144;  Howard  v.  S.  (1895)  no 
Ala.  92,  20  So.  Rep.  365;  Nabors  v.  S.  (1898)  120  Ala.  323,  25  So.  Rep. 
529  ;  Welch  v.  S.  (1899)  124  Ala.  41,  27  So.  Rep.  307. 

1  The  notion  which  appears  to  be  held  in  Georgia  (Butler  v.  S.  (1893) 
92  Ga.  601,  19  S.  E.  Rep.  51  ;  Fussell  v.  S.  (1893)  94  Ga  78,  19  S.  E.  Rep. 
891)  that  it  must  be  sufficient  to  justify  an  assault  by  the  other  party  is  not 
sound. 

2Boatwright  v.  S.  (1892)  89  Ga.  140,  15  S.  E.  Rep.  21  ;  Butlers.  S. 
(1893)  92  Ga.  601,  19  S.  E.  Rep.  51  ;  Bennyfield  v.  C.  (1891)  13  Ky.  L. 
Rep.  446,  17  S.  W.  Rep.  271. 

3  Butler  v.  S.  supra. 

4  Saens  v.    S.   (Tex.  1892)  20  S.  W.  Rep.  737  ;  Thornton  v.  S.  (Tex. 

1 901)  65  S.W.  Rep.  1 105. 

5  Matthews  v.  S.  (Tex.  1900)  58  S.  W.  Rep.  86 :  "  The  whole  matter 
turns  upon  appellant's  intent,  and  the  results  of  his  intent."  Yet  in  the 
latest  case,  Thornton  v.  S  supra,  the  court  says  :  "  The  law  of  provoking 
the  difficulty  is  predicated  upon  the  intent  with  which  defendant  commits 
the  act,  and  upon  the  reasonableness  or  unreasonableness  of  the  provoca- 
tion." The  question  of  reasonableness  seems  nevertheless  to  be  really 
unimportant  in  Texas. 
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the  house  or  premises  of  the  deceased  for  the  purpose  of 
bringing  about  a  friendly  issue  of  the  quarrel,  even  though 
he  went  armed  for  his  own  defence  in  case  of  necessity,  he 
is  not  deprived  of  the  right  of  self-delence  in  a  contest 
which  was  begun  by  the  deceased.1  So  where  the  defend- 
ant went  uninvited,  but  withdrew  at  the  request  of  the 
deceased,  he  may  defend  himself  against  an  attack  by  the 
deceased  ;2  and  even  if  he  went  for  a  criminal  purpose 
he  could  defend  himself  if  murderously  attacked  while 
withdrawing.3  But  if  the  defendant  comes  to  the  house 
of  another  rightfully,  and  afterwards  insists  upon  remaining, 
though  he  has  been  ordered  off  by  the  owner,  he  cannot 
excuse   a  killing  in  the  struggle  which  follows.* 

An  early  decision  in  California  seems  opposed  to  this 
doctrine,  and  to  a  later  case  in  the  same  court.  The  de- 
fendant armed  himself  and  went  to  an  island  in  the  posses- 
sion of  another,  to  which  the  defendant  had  a  right.  The 
occupant  resisting  the  defendant's  entrance,  the  defendant 
entered  upon  a  contest  and  eventually  killed  the  occupant. 
He  was  held  excusable.5  But  in  a  later  case,  where  the 
iacts  were  similar,  the  occupant  was  held  excusable  for  kill- 
ing in  his  own  defence  the  intruding  owner.6 

The  act  of  adultery  is  one  of  such  provocation  to  the 
husband  that  the  paramour  taken  in  the  act  cannot  excuse 
himself  for  killing  the  husband,  even  if  it  was  necessary  to 
save  his  own  life;7  and  conversely,  even  though  the  hus- 
band makes  the  first  attack  he  is  not  deprived  of  the  right 
to  kill  in  self-defence,  since  he  is  not  the  original  aggressor, 

1  Hall  v.  S.  (Tex.  1901)  60  S.  W.  Rep.  769;  Watson  v.  C.  (1891)  87 
Va.  608,  13  S.  E.  Rep.  22. 

2  S.  v.  Archer  (1886)  69  la.  420,  29  N.  W.  Rep.  333. 

3  Felker  v.  S.  (1891)  54  Ark.  489,  16  S.  \V.  Rep.  663;  Luera  v.  S. 
(1882)  12  Tex.  App.  257.  A  fortiori  where  the  purpose  was  to  take  a  dog 
wrongfully,  but  not  by  an  act  of  larceny.  S.  v.  Perigo  (1886)  70  la.  657, 
28  N.  W.  Rep.  452.  Kven  if  a  thief  is  carrying  off  his  booty  he  may  defend 
himself  against  a  murderous  attack  not  intended  as  an  effort  to  arrest ;  see 
Luera  v.  S.  supra. 

4  Hall  v.  S.  (1900)  130  Ala.  45,  30  So.  Rep.  422;  S.  v.  Trammell 
(1893)  40  S.  C.  331  ;  18  S.  E.  Rep.  940. 

5  P.  v.  Batchelder  (1864)  27  Cal.  70. 

6  P.  v.  Stone  (1889)  82  Cal.  36;  22  Pac.  Rep.  975. 

7  Dabney  v.  S.  (1896)  113  Ala.  38,  21  So.  Rep.  211  ;  Drysdale  v.  S. 
(1889)  83  Ga.  744,  10  S.  E.  Rep.  358. 
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or  responsible  for  the  contest.1  But  if  the  husband  makes 
the  attack  long  after  his  discovery  of  the  act,  or  if  he  knew 
of  the  adultery  and  condoned  it  before  his  discovery  of  the 
parties  in  the  act,  the  act  is  not  such  provocation  to  attack 
as  will  deprive  the  paramour  of  the  right  of  self  defence. - 
And  where  the  defendant's  conduct,  while  improper,  is  not 
so  suspicious  as  naturally  to  provoke  a  serious  assault  by 
the  husband,  the  defendant  (not  being  in  fact  an  adulterer) 
may  act  in  self-defence.3 

Self-defence,  though  it  may  not  justify  a  homicide,  may 
nevertheless  show  that  the  killing  was  manslaughter,  rather 
than  murder.  If  a  defendant  was  the  aggressor,  intending 
to  kill  in  the  contest,  his  killing  is  murder,  though  it  was 
necessary  for  his  defence.  If,  however,  he  began  the  quar- 
rel not  intending  to  kill,  and  killed  in  necessary  self-defence 
without  retreating  or  attempting  to  retreat,  his  act  is  man- 
slaughter.* It  cannot  properly  be  said  under  such  circum- 
stances that  there  is  a  right  of  self-defence;  yet  in  a  few 
cases  it  has  been  held  error  to  charge  in  such  a  case  that 
there  is  no  right  of  self-defence.5  The  error  of  confusion 
is  obvious. 

§6.  Necessity  Caused  bv  Mutual  Acts  of  the  Parties. 

The  blame  for  the  combat  need  not  be  altogether  the 
defendant's  in  order  to  oust  him  of  his  right  of  self-defence. 
If  the  defendant  and  his  victim  fought  by  mutual  consent, 
neither  can  excuse  a  killing  of  the  other  in  self-defence.6 

1  S.  v   Cancienne  (1898)  50  La.  Ann.  847,  24  So.  Rep.  134. 

2  Wilkerson  v.  S.  (1893)  91  Ga.  729,  17  S.  L\  Rep.  990. 

3  Fr.inklin  v  S.  (1892)  30  Tex.  App.  628.  18  S.  W.  Rep.  468. 

4  The  leading  case  on  this  distinction  is  S.  v.  Partlow  (1886)  90  Mo- 
608,  4  S.  W.  Rep.  14. 

5  Prine  4.  S.  (1896)  73  Miss.  838.  19  So.  Rep.  711;  S.  v.  Evans  (1895) 
128  Mo.  406,  31  S.  W.  Rep.  34;  S.  v.  Goddard  (1898)  146  Mo.  177.  48  S. 
W.  Rep  82 ;  S.  v.  Foutch  (1895)  95  Tenn.  711,  34  S.  W.  Rep.  423;  Roach 
v.  S.  (1886)  21  Tex.  App.  249,  17  S.  W.  Rep.  464;  Hash  v.  C.  (1891)  88 
Va.  172,  13  S.  E.  Rep.  398.  In  Mi->souri  and  Virginia  the  error  his  been 
corrected  in  later  cases.  S.  v.  Patterson  ( 1900)  159  Mo.  560,  60  S.  W.  Rep. 
1047;  Jackson  v.  C.  (1900)  98  Va.  845,  36  S.  E.  Rep.  487. 

6  Wallace  v.  U.  S.  (1896)  162  U.  S.  466;  Kimbrough  v.  S.  (1878)  62 
Ala.  248;  Dolan  v.  S.  (1883)  40  Ark.  454;  Duncan  r.  S.  (18871  49  Ark. 
543,  6  S.  W.  Rep.  164;  Moore  v.  P.  (1899)  26  Col.  213,  57  Pac.  Rep.  857; 
Story  v.  S.  (1884)  99  Ind.  413;  S.  v.  Spears  (1894)  46  La.  Ann.  1524,  16 
So.  Rep.  467;  Swanner  v.  S.  (Tex.  1900)  58  S.  W.  Rep.  72;  Clark  v.  C. 
(1893)  90  Va.  360,  18  S.  E.  Rep.  440;  Jackson  r.  C.  (1900)  98  Va.  845,  36 
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§  7.  Retreat  to  the  Wall. 

One  who,  being  to  blame  for  a  conflict,  cannot  excuse  a 
killing  in  the  course  of  it,  may  free  himself  from  responsi- 
bility by  withdrawing  from  the  conflict;  and  if  after  such 
withdrawal  he  is  attacked  by  the  other  party,  who  thus  re- 
news the  quarrel,  he  may  defend  himself.1  This  is  ordinarily 
called  "retreating  to  the  wall." 

The  object  of  this  withdrawal  is  neither  to  avoid  the 
necessity  of  killing  nor  to  purge  oneself  of  malice;  it  is 
merely  to  escape  responsibility  for  further  contest,  and  to 
throw  such  responsibility,  if  the  contest  continues,  upon 
the  adversary.  The  defendant  was  a  cause  of  the  original 
conflict;  he  can  cease  to  be  such  cause  only  by  ceasing 
to  excite  his  adversary  to  conflict.  The  only  method  of 
putting  an  end  to  the  force  he  has  set  in  motion  by  his 
original  attack  is  to  let  his  adversarv  know  that  he  desires 
to  withdraw  ;  or  at  least  to  do  acts  which  ought  to  convey 
that  knowledge  to  the  adversary.  Consequently,  on  the 
one  hand  the  desire  to  withdraw,  without  the  power  to  do 
so,  should  not  be  enough  to  give  the  right  of  self-defence; 
and  on  the  other  hand,  if  the  defendant  does  actually  with- 
draw far  enough  to  evince   his  bona  fide  desire  to  end  the 

S.  E.  Rep.  487.  This  seems  not  to  be  law  in  California  so  long  as  the 
mutual  combat  was  a  fair  tight  on  the  defendant's  part;  if  it  was,  he  may 
justify  killing  in  self-defence.  P.  r.  Barry  (1866)  31  Cal.  357;  P.  r. 
Perdue  (1874)  49  Cal.  425.  In  Georgia,  where  the  defendant  agreed  to  a 
fight  with  fists  he  was  held  excused  for  killing  in  self-defence  his  adversary 
who  insisted  on  using  a  pistol.  Barton  v.  S.  (189s)  96  Ga.  435,  23  S.  E. 
Rep.  827.  Of  course  if  the  defendant  entered  into  the  combat  merelv  to 
defend  himself,  as  he  had  a  right  to  do,  he  does  not  thereby  forfeit  the 
right  to  kill  in  self-defence  if  necessary.  Bradburn  r.  U.  S.  (1901)  3  Ind. 
Terr.  604.  64  S.  W.  Rep.  550;  S.  v.  Rapp  (1898)  142  Mo.  443.  44  S.  W. 
Rep.  270. 

1  Rowe  v.  U.  S.  (1896)  164  U.  S.  546;  StilweU  v.  S.  (1894)  107  Ala. 
16.  19  So.  Rep.  322  ;  Johnson  r.  S.  (1893)  58  Ark.  57.  23  S.  W.  Rep.  7  ;  P. 
v.  Hecker  (1895)  109  Cal.  451,  42  Pac.  Rep.  307;  P.  v,  Conkling  (1896)  1 1 1 
Cal.  616.  44  Pdc.  Rep.  314;  Hittner  v.  S.  (1862)  19  Ind.  48;  S.  v.  Perigo 
(1886)  70  la.  657.  28  N.  \V.  Rep.  452;  Terrell  r.  C.  (1877)  13  Bush  246; 
Crane  v.  C.  (1890)  12  Kv.  L.  Rep.  161,  13  S.  \V.  Rep.  1079;  Massie  v.  C. 
(1895)  16  Ky.  L.  Rep.  790,  29  S.  W.  Rep.  871 ;  S.  r.  Thompson  (1893)  45 
La.  Ann.  969.  13  So.  Rep.  395;  Hunt  v.  8.(1894)  72  Miss.  413,  16  So.  Rep. 
753;  S.  v.  Cable  (1893)  117  Ma  380,  22  S.  W.  Rep.  953;  S.  v.  Vaughan 
(1897)  141  Mo.  514/42  S.  W.  Rep.  1080;  S.  v.  Adler  (1898)  146  Mo.  18. 
47  S.  W.  Rep.  794;  Brazzil  r.  S.  (1890)  28  Tex.  App.  586,  13  S.  \V.  Rep. 
1006;  Wills  v.  S.  (Tex.  1893)  22  S.  W.  Rep.  969;  Lindsey  v.  S.  (1895)  35 
Tex.  Cr.  164,  32  S.  W.  Rep.  768;  Hash  v.  C.  (1891)  88  Va.  172,  13  S.  E. 
Rep.  398. 
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contest,  he  may  act  in  self  defence,  though  the  conflict  may 
in  fact  never  have  come  to  an  end. 

The  authorities  are  not  universally  satisfactory.  Thus 
it  has  been  held  that  if  the  defendant  is  so  hard  pressed  as 
to  be  unable  to  withdraw  safely,  he  may  excuse  killing  in 
self-defence;  though  he  is  clearly  to  blame  for  the  situa- 
tion.1 The  true  doctrine  is,  however,  often  recognized, 
and  it  is  laid  down  that  the  defendant  must  have  evinced 
his  desire  to  withdraw  by  some  act  sufficient  to  inform  his 
adversary.2  "The  conduct  of  the  accused  relied  upon  to 
sustain  such  a  defence  must  have  been  so  marked  in  the 
matter  of  time,  place,  and  circumstance  as  not  only  clearly 
to  evince  the  withdrawal  of  the  accused  in  good  faith  from 
the  combat,  but  such  also  as  fairly  to  advise  his  adversary 
that  his  danger  had  passed,  and  to  make  his  conduct  there- 
after the  pursuit  of  vengeance,  rather  than  measures  taken 
to  repel  the  original  assault."3 

It  is  enough,  generally,  that  the  deceased  had  reason- 
able grounds  for  believing  that  the  defendant  had  with- 
drawn.4 "The  assailed  *  *  *  must  be  notified  in 
some  way  that  danger  no  longer  threatens  him,  and  that  all 
fear  of  further  harm  is  groundless.  Yet,  in  considering  this 
question,  the  assailed  must  be  deemed  a  man  of  ordinary 
understanding.  *  *  *  The  law  will  not  allow  him  to 
say,  '  I  was  not  aware  that  my  assailant  had  withdrawn 
from  the  combat  in  good  faith,'  if  a  reasonable  man  so 
placed  would  have  been  aware  of  such  withdrawal.  If  the 
party  assailed  has  eyes  to  see,  he  must  see  ;  and,  if  he  has 
ears  to  hear,  he  must  hear.  He  has  no  right  to  close  his 
eyes  or  deaden  his  ears  "5 

A  California  case  presented  an  unusual  problem.     By 

Johnson?'.  S.  (1893)  58  Ark.  57,  23  S.  W.  Rep.  7  (semb/e)  ;  P.  v. 
Simons  (188:)  60  Cal.  72  ;  P.  v.  Bush  (1884)  65  Cal  129,  3  Pac.  Rep.  590  ; 
P.  v.  Robertson  (1885)  67  Cal.  646,  8  Pac.  Rep.  600  (semb/e) ;  S.  v.  Peo. 
(1889)  9  Houst.  (Del.)  488.  33  Atl.  Rep.  257;  S.  v.  Partlow  (1886)  90  Mo. 
608.  4  S.  W.  Rep.  14;  Roach  v  S.  (1886)  21  Tex.  App.  249,  17  S.  W.  Rep. 
464;  S.  v.  Greer  (1883)  22  W.  Va.  800  {semble). 

2  S.  v.  Home  (1872)  9  Kan.  119;  S.  v.  Kellogg  (1901)  104  La.  580,  29 
So.  Rep.  285  ;  S.  v.  Edwards  (1893)  112  N.  C.  901.  17  S.  E.  Rep.  521  ;  S. 
v.  Smith  (1875)  IO  Nev.  106. 

3  Ranney,  J.  in  Stoffer  v.  S.  (1864)  15  Oh.  S.  47. 
*S.  v.  Dillon  (1888)  74  la.  653,  38  N.  W.  Rep.  525. 
5Garoutte,  J.  in  P.  v.  Button  (1895)  106  Cal.  628,  39  Pac.  Rep.  1073. 
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the  assault  of  the  defendant  the  deceased  had  been  so  in- 
jured that  he  was  unable  to  realize  that  his  assailant  was 
withdrawing;  he  attacked  the  defendant  so  strongly  that 
to  save  his  life  the  defendant  was  obliged  to  kill.  The 
court  at  first  held  that  since  a  reasonable  man  would  have 
known  that  the  defendant  was  withdrawing,  the  latter 
might  lawfully  defend  himself.1  Upon  a  subsequent  appeal, 
however,  while  affirming  the  principle  laid  down  in  the 
earlier  decision,  the  court  held  that  since  the  inability  to 
realize  the  fact  of  retreat  was  due  to  the  defendant's  fault, 
the  defendant  could  not  excuse  the  killing.2 

In  order  to  enable  the  defendant  to  act  in  self  defence, 
the  withdrawal  must  be  bona  fide,  not  a  mere  colorable  re- 
tirement to  enable  the  defendant  the  better  to  accomplish 
his  purpose;'  and  he  must  withdraw  completely,  unless  he 
is  prevented  by  some  obstacle.4 

§  8.  Resistance  without  Retreat. 

In  many  jurisdictions  it  is  held  that  one  who,  being 
without  fault,  is  murderously  assailed  may  stand  his  ground 
and  justifiably  kill  his  assailant,  even  though  he  might 
safely  retreat  and  thus  avoid  the  necessity   of  killing.5     In 

1  P.  v.  Button  (Cal.  1894).  38  Pac.  Rep.  200. 

*  P.  v.  Button  (1895)  106  Cal.  628.  39  Pac.  Rep.  1073. 

Parker  v.  S.  (1889)  88  Ala.  4,  7  So.  Rep.  98;  P.  v.  Farley  (1899)  124 
Cal.  594,  57  Pac.  Rep.  571  ;  Roach  v.  S.  (1886)  21  Tex.  App.  249.  17  S.  W. 
Rep.  464. 

*  Crawford  v.  S.  (1895^  112  Ala.  1,  21  So.  Rep.  214;  Roberts  v.  S. 
(1 891)  30  Tex.  App.  291,  17  S.  W.  Rep.  450. 

s  La  Rue  v.  S.  (1897)  64  Ark.  144,  41  S.  W.  Rep.  53  (but  see  Elder  v. 
S.  (1901)  69  Ark.  648,  65  S.  W.  Rep.  938).  apparently  overruling  McPher- 
son  v.  S.  (1874)  29  Ark.  225  ;  Levells  v.  S.  (1877)  32  Ark.  585  ;  P.  v.  Fla- 
have  v  1 S81 )  5S  Cad.  249:  P.  v.  Hecker  (1895)  109  Cal.  451,  42  Pac.  Rep. 
307  (semhle)  ;  P.  v.  Lewis  (1897)  117  Cal.  186,  48  Pac.  Rep.  1088  (semb/e)  ; 
Ritchey  v.  P.  (1896)  25  Col.  314,  47  Pac.  272  (statutory);  Ragland  v.  S. 
(1900)  1 11  Ga.  311,  36  S.  E.  Rep.  682  ;  Runyan  v.  S.  (1877)  57  Ind.  80  ; 
Page?/.  S.  (1894)  141  Ind.  236,  40  N.  E.  Rep.'  745  ;  S.  v.  Reed  (1897)  53 
Kan.  767,  37  Pac.  Rep.  174 ;  S.  v.  Hatch  (1896)  57  Kan.  420,  46  Pac.  Rep. 
708;  Holloway  v.  C.  (1875)  11  Bush  344;  McClurg  v.  C.  (1896)  17  Ky.  L. 
Rep.  1339.  36  S.  W.  Rep.  14;  S.  v.  West  (1893)  45  La.  Ann.  14,  12  So. 
Rep.  7;  Conner  v.  S.  (Miss.  1893),  13  So.  Rep.  934;  McCall  v.  S.  (Miss. 
1901),  29  So.  Rep.  1003  ;  S.  v.  Hudspeth  (1899)  150  Mo.  12,  51  S.  W.  Rep. 
483,  apparently  overruling  S.  v.  Dettmer  (1894)  124  Mo.  426,  27  S.  W. 
Rep.  1 1 17  and  S.  v.  Wright  (1897)  141  Mo.  333,  42  S.  W.  Rep.  934;  S.  v. 
Bartlett  (1902)  170  Mo.  658,  71  S.  W.  Rep.  148;  Willis  v.  S.  (1894)  43 
Neb.  102,  61  N.  W.  Rep.  254  ;  S.  v.  Kennedy  (1872)  7  Nev.  374;  Erwin  v. 
S.  (1876)  29  Oh.  S.  186 ;  Hays  v.  T.  (Okl.  1897).  52  Pac.  Rep.  950 ;  Nalley 
v.  S.  (1891 )  30  Tex.  App.  456,  17  S.  W.  Rep.  1084  (statutory) ;  Stoneham 
v.  C.  (1889)  86  Va.  523,  10  S.  E.  Rep.  238  (semble). 
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other  jurisdictions,  on  the  contrar)',  it  is  held  that  if  the 
necessity  of  killing  may  be  safely  avoided  by  retreating, 
the  party  assailed  must  retreat,  rather  than  kill.1 

The  arguments  in  favor  of  the  former  opinion  are  that 
to  require  a  retreat  is  to  force  the  assailed  to  yield  a  right 
at  the  bidding  of  a  wrongdoer;  and  that  it  is  dishonorable 
to  retreat,  and  the  necessity  of  such  dishonor  must  not  be 
thrust  upon  one  who  is  without  fault.  On  the  other  side 
it  is  urged  that  one  may,  under  certain  circumstances,  be 
forced  to  forego  the  exercise  of  a  legal  right,  and  that  the 
exercise  of  a  right,  when  such  exercise  involves  the  com- 
mission of  a  public  offence,  can  be  justified  only  when  it  is 
required  by  public  policy;  and  that  between  the  killing  and 
the  safe  retreat  of  a  human  being  public  policy  requires 
the  latter.2 

Even  in  those  jurisdictions  which  require  one  assailed 
to  withdraw,  if  he  can,  rather  than  kill,  retreat  is  not  re- 
quired where  it  clearly  would  not  diminish  the  danger.5 
For  this  reason  one  is  not  required   to  retreat  from   his 

1  Allen  v.  U.  S.  (1896)  164  U.  S.  492.  explaining  Beard  v.  U.  S.  (1895) 
158  U.  S.  550;  U.S.  v.  King  (1888)  34  Fed.  Rep.  302  ;  Pierson  v.  S.  (1847) 
12  Ala.  149;  Poet/.  S.  (1888)  87  Ala.  65,  6  So.  Rep.  378;  Holmes  v.  S. 
(1893)  100  Ala.  80,  14  So.  Rep.  864;  Henson  v  S.  (1896)  120  Ala.  316,  25 
So.  Rep.  23;  Abernathy  v.  S.  (1900)  129  Ala.  85,  29  So.  Rep.  844;  S.  v. 
Newcomb  (1858)  1  Houst.  (Del.)  Cr.  66;  S.  v.  Brown  (Del.  1902)  53  Atl. 
Rep.  354;  U.  S.  v.  Herbert  (1856)  2  Hayw.  &  H.  (D.  C.)  210.  Fed.Cas. 
15354a;  Davison  v.  P.  (1878)  90  III.  221  ;  S.  v.  Donnelly  (1886)  69  la. 
705,  27  N.  W.  Rep.  369;  S.  v  Jones  (1893)  89  la.'  182,  56  N.  W.  Rep. 
427,  overruling  Tweedy  v  S.  (1857)  5  la.  433  ;  S.  v.  Warner  (1896)  100  la. 
260,  69  N.  W.  Rep.  546;  Pond  v.  P.  (i860)  8  vlich.  150  {semble)  ;  S.  v. 
Rheams  (1885)  34  Minn.  18,  24  N.  W.  Rep.  302;  P.  v.  Sullivan  (1852)  7 
N.  Y.  396;  P.  v.  Constantino  (1897)  153  N.  Y.  24.  47  N.  E.  Rep.  37 ;  P.  v. 
Kennedy  (1899)  159  N.  Y.  346,  54  N.  E.  Rep.  51  ;  S.  v.  Gentry  (1899)  125 
N.  C.  733.  34  S.  E.  Rep.  706,  explaining  S.  v.  Dixon  (1876)  15  N.  C.  275  ;C. 
v.  Drum  (1868)  58  Pa.  9;  C.  v.  Ware  (1890)  137  Pa.  465,  20  Atl.  Rep. 
806  ;  C.  v.  Breyesse  (1894)  160  Pa.  451,  28  Atl.  Rep.  824 ;  S.  v  Summer 
(1898)  55.S.  C.  32-,  32  S.  E.  Rep.  771  ,  S.  v.  Roberts  (1890)  63  Vt.  139.  21 
Atl.  Rep.  424  ;  S.  v.  Zeigler  (1895)  40  W.  Va.  593,  21  S.  E.  Rep.  763  (see 
S.  v,  Cain  (1882)  20  W.  Va.  679;  S.  v.  Evans  (1890)  33  W.  Va.  417,  10  S. 
E.  Rep.  792)  ;  Birdz/.  S.  (1890)  77  Wis.  276,  45  N.  W.  Rep.  1126  {semble). 

2 See  this   quesiion  discussed  at  length,  16  Harvard  Law  Review  567. 

3  S.  v.  Peo.  (1890)9  Houst.  (Del  )  488,  33  Atl.  Rep.  257;  U.  S.  v. 
Herbert  (1856)  2  Hayw.  &  H.  (D.  C.)  210.  Fed.  Cas.  15354a;  P-  *■  Ma- 
card  (1888)  73  Mich.  15.  40  N.  W.  Rep.  784;  Conner?/.  S.  (Mass.  1893). 
13  So.  Rep.  9H:  C.  v  Breyesse  (1894)  160  Pa.  451.  28  Atl.  Rep.  824;  S. 
v.  Roberts  (1891)  63  Vt.  139,  21  Atl.  Rep.  424  {$emblc)\  Bird  v.  S.  (1890) 
77  Wis.  276.  45  N.  W.  Rep.  11 26.  In  Alabama  the  law  requires  retreat 
unless  it  would  increase  the  danger.  Carter?/.  S.  (1886)  82  Ala.  13,  2  So. 
Rep.  706. 
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dwelling-house,1  or  even  from  his  land  in  the  immediate 
vicinity  of  his  dwelling-house,  to  which  he  can  retire  in 
case  of  need;*  though  if  he  can  withdraw  from  his  yard  to 
his  house,  and  thus  avoid  the  necessity  for  killing,  he  must 
do  so,3  and  if  he  has  voluntarily  left  his  house  he  must  con- 
tinue to  retreat.4  One's  place  of  business  will  be  treated 
like  his  dwelling-house:  he  is  entitled  to  remain  there  in 
safety.5 

The  doctrine  that  one  need  not  retreat  from  his  house 
is  based  upon  the  fact  that  such  retreat  would  leave  him 
exposed  to  attacks  which  his  house  is  intended  to  protect 
him  against.  It  is  not  merely  an  aspect  of  the  doctrine 
which  allows  him  to  defend  his  dwelling  house  from  an 
attack  from  without.  It  follows,  therefore,  that  one  may 
stand  his  ground  and  repel  a  murderous  assault  by  one 
who  is  already  within  the  house,  even  one  rightfully 
there.6 

In  a  few  authorities  this  rule  is  carried  still  further,  and 
it  is  held  that  one  need  not  retreat  from  his  own  premises, 
even  though  not  in  the  vicinity  of  his  house.7  Most  of 
these  cases  are  lrom  jurisdictions  where  the  duty  to  retreat 
is  not  now  enforced  in  any  case  of  murderous  attack;  but 
the  Supreme  Court  of  the  United  States,  which  does  not 
usually  permit  one  to  stand  his  ground  and  kill  where  re- 
treat is  open  to  him,  appears  not  to  require  a  retreat  when 
the  assailed  is  on  his  own   premises  though   remote  from 

1  Albertz  v.  U.  S.  (1895)  162  U.  S.  4991  Rowe  V.  U.  S.  (1896)  164  U. 
S.  546;  Brir.kley  v.  S.  (1890)  89  Ala.  34,  8  So  Rep.  22 ;  Elder  v.  S.  (1 901) 
69  Ark.  648,  65  S.  W.  Rep.  938;  S.  v.  Middleham  (1883)  62  la.  150,  17 
N.  W.  Rep.  446;  Eversole  v.  C.  (1894)  95  Ky.  623,  26  S.  W.  Rep.  816;  S. 
v.  O'Brien  (.1896)  18  Mont.  1,  43  Fac.  Rep.  1091  ;  S.  v.  Harman  (1878)  78 
N.  C.  515  ;  Palmer  v.  S.  (1899)  9  W\o.  40,  59  Pac.  Rep.  793. 

2  Naugher  v.  S.  (1894)  105  Ala.  26,  17  So.  Rep.  24;  Haynes  v.  S. 
(1855)  17  Ga.  465  ;  Wright  v.  C.  (1887)  8  Kv.  L.  Rep.  718,  2  S.  W.  Rep. 
909;  Smith  v.  C.  (1894)  16  Ky.  L.  Rep.  112,  26  S.  W.  Rep.  583;  P.  v. 
Lilly  (1878)  38  Mich.  270;  P.  v.  Kuehn  (1892)  93  Mich.  619,  53  N.  W. 
Rep.  721  ;  Fitzgerald  v.  S.,  1  Tenn.  Cas.  505  ;  S.  v.  Cushing  (1896)  14  Wash 
527,  45  Pac.  Rep.  145. 

3  Watkins  v.  S.  (1889)  89  Ala.  82,  8  So.  Rep.  134. 

4  Martin  v.  S  (1890)  90  Ala.  602,  8  So.  Rep.  858. 

5  Askew  v.  S.  (1 891)  94  Ala.  4,  10  So.  Rep.  657. 

6  Jones  v.  S.  (1884)  76  Ala.  8. 

7  Foster  v.  T.  (Ariz.  1899),  56  Pac.  Rep.  738;  Baker  v.  C.  (1892)  93 
Ky.  302,  19  S.  W.  Rep.  975;  S.  v.  Hudspeth  (1899)  150  Mo.  12,51  S.  W. 
Rep.  483  (premises  or  the  public  highway);  cofitra,  Lee  v.  S.  (1890)  92 
Ala.  15,  9  So.  Rep.  407. 


542  COLUMBIA  LA  W  REVIEW. 

his  house.1  This  distinction  appears  to  be  untenable. 
There  can  be  no  question  here  of  depriving  the  assailed  of 
the  protection  of  a  building;  if  he  has  a  greater  right  than 
when  off  his  own  premises,  it  must  be  a  right  connected  in 
some  way  with  the  defence  of  land.  But  there  is  no  right 
to  use  fatal  force  in  the  defence  of  one's  land.2 

Where  one  is  threatened  with  death  unless  he  will  give 
up  a  chattel  he  certainly  need  not  retreat,  leaving  the 
chattel,  rather  than  kill  the  assailant;3  to  yield  would  be  to 
permit  the  assailant  to  commit  robbery,  and  one  may  al- 
ways kill  to  prevent  the  commission  of  such  a  felony.  It 
has  been  attempted  to  apply  this  same  reasoning  to  the 
ordinary  case  of  murderous  attack.  Foster,4  in  a  passage 
often  quoted,  says  "  the  injured  party  may  repel  force  by 
force  in  defence  of  his  person,  habitation,  or  property, 
against  one  who  manifestly  intendeth  and  endeavoreth  by 
violence  or  surprise  to  commit  a  known  felony  upon 
either;"  and  he  applies  this  rule  to  a  case  of  murderous 
assault.  And  it  is  quite  true  that  any  violence,  even  kill- 
ing, which  is  necessary  to  prevent  the  consummation  of  a 
violent  felony  is  justifiable;  but  the  killing,  to  be  justified, 
must  be  necessary  for  the  purpose.  It  is  necessary  in  the 
case  supposed  to  kill  in  order  to  prevent  robbery  ;  but, 
where  one  murderously  assailed  can  safely  escape  by  re- 
treat, killing  is  not  necessary  to  prevent  murder. 

II  one  not  obliged  to  retreat  can  escape  the  necessity  of 
killing  by  less  serious  violence,  as  by  disarming  the  assail- 
ant or  by  knocking  him  down,  he  must  do  so.5  Whether 
he  must  first  call  upon  bystanders  lor  help  is  not  certainly 
determined;  but  it  is  probably  not  necessary  as  a  matter 
of  law.6 


1  Allen  v.  U.  S.  (1896)  164  U.  S.  492,  498,  thus  explaining  Beard  v. 
U.S.  (1  94)  158  U.  S.  550. 

2  Wallace  v.  U.  S.  (1895)  162  U.  S.  466. 

3  P.  v.  Scott  (1886) -69  Cal.  69,  10  Pac.  Rep.  188;  Stoneham  v.  C. 
(1889)  86  Va.  523,  10  S.  E.  Rep.  238. 

4  Crown  Law  273. 

5  S.  v.  Middleham  (1883)  62  la.  150,  17  N.  W.  Rep.  446;  Tingle  v  C. 
(1889)  11  Kv.  L.  Rep.  224,  11  S.  W.  Rep.  812;  S.v.  Kloss(i893)  117  Mo.  591, 
23  S  W.  Rep.  780;  Childress  v.  S.  (Tex.  1897)  43  S.  W.  Rep.  100;  contra 
Rowe  v.  U.  S.  (1896)  164  U.  S.  546. 

6  P.  v.  Lilly  (1878)  38  Mich.  270;  Bird  v.  S.  (1890)  77  Wis.  276,  45 
N.  W.  Rep.  1 1 26;  but  see  S.  v.  Mahan  (1886)  68  la.  304,  20  N.  W.  Rep. 

449- 
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§  9.  Preparation  to  Resist  Attack. 

No  one  is  obliged  to  regulate  his  actions  by  the  fear  of 
future  wrongdoing  by  another;  he  may  properly  assume 
that  mere  threats  of  crime  to  come  will  not  be  carried  out. 
One  whose  life  is  threatened  may  therefore  go  about  his 
lawful  business  regardless  of  the  threats,  and  may  arm  him- 
self for  his  own  protection  without  thereby  forfeiting  any 
right  to  protect  himself.  So  long  as  he  does  not  by  any 
wanton  or  wrongful  act  provoke  his  adversary,  he  may  kill 
if  necessary  in  self-defence  in  spite  of  the  warning  and  the 
defensive  arming.1  In  the  earliest  case  ol  this  nature,  to  be 
sure,  this  doctrine  was  not  clearly  expressed.  "  If  one  is  in 
his  house,  and  hears  that  such  a  one  will  come  to  his  house 
to  beat  him,  he  may  well  assemble  folk  of  his  friends  and 
neighbors  to  help  him,  and  aid  in  the  safeguard  of  his  per- 
son; but  if  one  were  threatened  that  if  he  should  come  to 
such  a  market,  or  into  such  a  place,  he  should  there  be 
beaten,  in  that  case  he  could  not  assemble  persons  to  htlp 
him  go  there  in  personal  salety,  for  he  need  not  go  there, 
and  he  may  have  a  remedy  by  surety  of  the  peace.'*2  If 
in  the  case  last  supposed  the  Court  means  that  the  defend- 
ant went  simply  because  he  was  threatened,  and  was  quite 
willing  to  meet  trouble  half-way,  we  should  have  a  case  of 
mutual  combat,  and  the  conclusion  of  the  Court  would  be 
right;  but  if  he  went  in  the  ordinary  course  of  business, 
the  opinion  cannot  be  supported.  The  Supreme  Court  of 
California  has  expressed  the  true  doctrine  : 

'*  One  who  expects  to  be  attacked  is  not  always  com- 
pelled to  employ  all  the  means  in  his  power  to  avert  the 
necessity  of  self-defence  before  he  can  exercise  the  right  of 
self-delence.     For  one  may  know  that  it  he  travels  along  a 

^ourko  v.  U.  S.  (1893)  153  U.  S.  183;  Thompson  v.  U.  S.  (1894) 
155  U.  S.  271;  Allen  v.  U.  S.  (1896)  164  U.  S.  492;  Bohannon  v.  C,  (1871) 
8  Bush  481  ;  C.  v.  Barnes  (1891)  13  K>.  L.  Rep.  163,  16  S.  W.  Rep.  457  ; 
Stricklin  v.  S.  (Miss.  1893)  13  So.  Rep.  898;  Hunter  v.  S.  (1896)  74  Miss. 
515,  21  So.  Rep.  305;  S.  v.  Matthews  (1898)  148  Mo.  185,  49  S.  W.  Rep. 
1085;  Wilson  v.  S.  (Tex.  1896)  36  S.  W.  Rep.  587.  This  doctrine  seems 
to  be  the  reason  for  the  decision  in  Beatty  v.  Gillbanks  (18821  15  Cox  C.  C. 
1 38,  9  Q.  B.  D.  308;  and  the  apparently  contradictory  decision  of  Wise  v. 
Dunning  [1902I  K.  B.,  18  T.  L.  R.  85,  probably  turns  on  the  wantonness 
of  the  defendant's  act. 

2  Fineux,  C.  J.,  in  21  H.  8,  39,  pi.  50,  translated  Beale's  Cases  on 
Criminal  Law  346. 
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certain  highway  he  will  be  attacked  by  another  with  a 
deadly  weapon  and  be  compelled  in  self-defence  to  kill  his 
assailant,  and  yet  he  has  the  right  to  travel  that  highway, 
and  is  not  compelled  to  turn  out  of  his  way  to  avoid  the 
expected  unlawful  attack."1 

As  was  said  in  a  well-reasoned  case  by  the  Supreme 
Court  of  Missouri : 

"  If  the  mere  expectation  of  an  assault  from  an  adver- 
sary is  to  deprive  the  expectant  of  the  right  of  self  defence, 
merely  because  he  goes  armed  in  the  vicinity  of  his  enemy, 
or  goes  out  prepared  upon  the  highway  where  he  is  likely 
at  any  moment  to  meet  him,  then  he  has  armed  himself  in 
vain,  and  self  defence  ceases  wherever  expectation  begins. 
We  do  not  so  understand  the  law.  The  very  object  of 
arming  one's  self  is  not  to  destroy  expectation  of  a  threat- 
ened attack,  but  to  be  prepared  for  it  should  it  unfortu- 
nately come."  2 

§  10.  Resistance  to  a  Less  Serious  Attack. 

We  have  so  far  been  considering  the  force  which  is  jus- 
tifiable in  resisting  a  serious  attack  that  is,  one  which 
threatens  the  death  or  serious  bodily  harm  of  the  party 
assailed.  An  attack  which  does  not  appear  to  endanger 
life  or  limb  may  be  resisted  justifiably,  but  the  resistance 
must  extend  no  further  than  the  occasion  demands.3  Thus 
in  repelling  such  an  assault  the  assailed  must  not  voluntari- 
ly kill,  nor  must  he  make  use  of  a  dangerous  weapon.4  So 
a  mere  unlawful  arrest  cannot  justifiably  be  resisted  by 
deliberately  killing  the  wrongdoer,5  though  reasonable 
force  may  be  used  in  resistance;6  and,  while  one  may  use 
reasonable  force  to  defend  his  possession  either  of  ordinary 


1  Foote,  C.  in  P.  v.  Gonzales  (1887)  71  Cal.  569,  578,  12  Pac.  Rep. 
783 

-  S.  v.  Evans  (1894)  124  Mo.  397,  28  S.  W.  Rep.  8. 

3  Hayden  v.  S.  (1838)  4  Blackf.  546;  P.  v.  McGrath  (1888)  13  N.  Y. 
St.  Rep.  359;  Freeman  v.  S.  40  Tex.  Cr.  545,  46  S.  W.  641. 

4  Scales  v.  S.  (1891-2)  96  Ala.  69,  11  So.  121;  Floyd  v.  S.  (1867)  36 
Ga.  91;  Smith  v.  S.  (1895)  142  Ind.  288,  41  N.  E.  595;  S.  v.  Ferguson 
(1887)  26  Mo.  App.  8;  Taylors.  S.  (1898)  38  Tex.  Cr.  552,43  S.  \V.  1019. 

5  Noles  v.  S.  (1855)  26  Ala.  31;  Creighton  v.  C.  (1886)  84  Ky.  103. 

6  C.  v.  Delaney  (1895)  16  Ky.  L.  Rep.  509,  29  S.  W.  616. 
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property  or  of  his  dwelling-house,1  he  may  not  intentionally 
kill  or  even  use  a  dangerous  weapon  even  to  eject  an  in- 
truder from  his  land  or  house.2 

But  if  the  assailed  chooses  to  meet  force  by  force,  he 
may  when  thus  assailed  stand  his  ground  and  defend  him- 
self by  reasonable  force;  he  need  not  retreat  even  if  he 
might  safely  do  so.3  Even  here,  of  course,  if  the  defendant 
was  to  blame  for  the  quarrel,  he  cannot  justify  a  battery 
without  retreating.4  If  the  assailed  resists  the  attack  with 
no  more  than  reasonable  force  he  will  be  justified,  though 
in  the  course  of  the  resistance  he  accidentally  kills;5  and  if 
the  resistance  leads  to  an  increase  in  the  violence  of  the 
attack,  and  the  assailed  thereupon  finds  it  necessary  to  kill 
in  order  to  protect  his  life,  he  may  justifiably  kill. 

1  Meade's  Case,  i  Lewin  184  [semble);  Q.v.  Donahue  (1889)  148  Mass. 
529. 

2  Meade's  Case  1  Lewin  184;  Carroll  v.  S.  (1853)  23  Ala.  28;  S.  v. 
Montgomery  (1885)  65  la.  483;  S.  v.  Martin  (1872)  30  Wis.  216. 

5  R.  v.  Knock  (1877)  14  Cox  C.  C.  1;  R.  v.  Bond  (1877)  14  Cox  C.  C. 
2;  Gallagher  v.  S.  (1859)  3  Minn.  270;  S.  v.  Sherman  (1889)  16  R.  I.  631, 
18  Atl.  1040. 

4  R.  v.  Knock  (1877)  14  Cox  C.  C.  1;  Johnson  v.  S.  (1881)  69  Ala.  253. 

6  S.  v.  Trusty  (Del.  1898)  40  Atl.  766;  C.  v.  Delaney  (1895)  16  Ky.  L. 
Rep.  509,  29  S.  W.  616. 

Joseph  H.  Beale,  Jr. 


THE  HISTORY  AND  THEORY  OF  THE  LAW 
OF  DEFAMATION. 

I. 

If  the  laws  ot  each  age  were  formulated  systematically, 
no  part  of  the  legal  syslem  would  be  more  instructive  than 
the  law  relating  to  defamation.  Since  the  law  of  defama- 
tion professes  to  protect  personal  character  and  public 
institutions  from  destructive  attacks,  without  sacrificing 
freedom  of  thought  and  the  benefit  of  public  discussion,  the 
estimate  formed  of  the  relative  importance  of  these  objects, 
and  the  degree  of  success  attained  in  reconciling  them, 
would  be  an  admirable  measure  of  the  culture,  liberality, 
and  practical  ability  of  each  age.  Unfortunately  the 
English  law  of  defamation  is  not  the  deliberate  product  of 
any  period.  It  is  a  mass  which  has  grown  by  aggregation, 
with  very  little  intervention  from  legislation,  and  special 
and  peculiar  circumstances  have  from  time  to  time  shaped 
its  varying  course.  The  result  is  that  perhaps  no  other 
branch  ot  the  law  is  as  open  to  criticism  for  its  doubts  and 
difficulties,  its  meaningless  and  grotesque  anomalies.  It  is, 
as  a  whole,  absurd  in  theory,  and  very  often  mischievous  in 
its  practical  operation. 

Nevertheless,  the  existence  of  any  body  of  legal  rules  is 
at  least  prima  facie  ground  of  justification.  Some,  it  may 
be,  are  wholly  pernicious  ;  but  they  must  have  had  some 
origin,  and  the  longer  they  have  existed  the  greater  is  the 
presumption  that  they  have  some  utility.  They  can  be 
accounted  lor  only  bv  discovering  the  special  circumstances 
out  of  which  they  arose,  and  the  forces  to  which  they  have 
been  exposed.  By  studying  the  way  in  which  they  have 
grown,  and  the  functions  which  ihey  have  discharged,  we 
can  best  arrive  at  a  sound  conclusion  concerning  their  real 
nature  and  value. 

Early  in  the  middle  ages  reputation  was  amply  protected 
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in  England  by  the  combined  secular  and  spiritual  authori- 
ties.     In  the  course  of  the  nationalization  of  justice  bv  the 
king's  judges  the  jurisdiction  of  the  seignorial  courts  fell  into 
decay  ;  and,  after  a  long  and  bitter  struggle,  the  jurisdiction 
of  the  ecclesiastical  courts  was  also  absorbed   by  the  royal 
tribunals.   When,  however,  the  king's  courts  acquired  juris- 
diction over  delamation,  during  the  latter  half  of   the  six- 
teenth century,  various  social  and  political  conditions  com- 
bined   to  contract  the  actionable  right,  or  remedy.     The 
king's  courts  granted   only  a  limited  remedy,  the  selection 
being  based  partly  upon  the  character  of  the  imputation, 
partly  upon  the  consequences  resulting  therefrom  ;  more- 
over,  even    this    limited    remedy   was    little   concerned    in 
theory  with  the  right  to  reputation  as  such.     By  reason  of 
its  growth  in  this  way  the  early  common  law  of  defamation 
consisted  merely  of  a  series  of  exceptions  to  entire  license 
of  speech.     When,  at  length,  early  in  the  seventeenth  cen- 
tury, the  potentialities   of   the  printing  press  dawned  upon 
the    absolute  monarchy,  the  emergency   was  met,  not  by 
further  additions  to  the  list  of  actionable  imputations,  but 
by  a  direct  importation  of  the  Roman  law,  without  regard 
to  Roman  limitations,  and  with  certain  additions  adapted  to 
the  purpose  in  hand.     This  special  provision  for  written  or 
printed    defamation,    first   adopted    in    the    criminal    law, 
eventually  became  also  a  principle  of  civil  judicature.     In 
this  way  a  new  principle  of  actionable  defamation,   based 
upon  mere  form,  was  introduced  in  the  law.     The  original 
common  law  doctrine  of  defamation,  based  upon  the  nature 
of  the  imputation,  became  stereotvped  as  the  law  of  spoken 
defamation,  or  slander;  the  doctrine  inheriied  from  Roman 
law,  through  the  Star  Chamber,  became  the  law  of  written 
and    printed    defamation,    or    libel.1     The    English  law  of 
defamation,    therefore,    was    first    limited    by.  a  process  of 
selection,  and  then  confused  by  a  formal  distinction  which 

'Mr.  Frank  Carr  suggests,  in  his  admirable  anicleon  defamation  in  the 
Law  Quarterly  Review,  xvin.  255,  388.  that  in  this  respect  we  are  sharing 
to  some  extent  the  faie  of  the  Roman  contractual  system  ;  formal  in  char- 
acter, but  with  some  contracts  privileged  to  be  formless.  And  the  measure 
of  the  comparative  failure  of  the  Roman  contractual  system,  as  contrasted 
with  contract,  as  interpreted  by  the  doctrine  of  consideration,  is  the 
measure  of  the  inadequacy  of  our  law  of  defamation. 
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is  not  only  unknown  in  other  systems  of  law,1  but  is  also 
wholly  accidental  in  original  and  irrational  in  principle. 

The  beginnings  of  the  law  of  defamation  among  the 
Germanic  people  take  us  back  to  the  first  stages  in  the  devel- 
opment of  organized  society.  The  blood  feud  had  sup- 
planted indiscriminate  vengeance,  but  the  substitution  of 
the  wer,  or  money  payment,  as  compensation  for  injury,  was 
not  very  old  when  the  early  Leges  Barbarorum  were  com- 
piled. The  process  is  very  clearly  marked  in  the  case  of 
defamation  The  Lex  Salica  is  much  concerned  with  foul 
language.  If  one  calls  a  man  "wolf"  or  "hare"  he  must 
pay  three  shillings;  for  a  false  imputation  of  unchastity 
against  a  woman  the  penalty  is  forty-five  shillings.2  By 
the  terms  of  the  Norman  Costumal  if  one  falsely  calls 
another  "  thief ''  or  "  manslayer''  he  must  pay  damages,  and, 
holding  his  nose  with  his  fingers,  must  publicly  confess 
himself  a  liar.3  It  is  a  mistaken  idea,  therefore,  to  suppose 
that  the  primitive  Teuton  could  feel  only  blows,  and  treated 

1  The  principles  of  Roman  law  lie  at  the  basis  of  most  of  the  foreign 
systems  of  law.  In  the  principal  continental  systems  there  is  no  funda- 
mental distinction  as  to  right  of  action  between  written  and  spoken 
defamation.  The  penalty  may  be  (in  Germany  always  is)  higher  in  the 
case  of  writing,  but  the  cause  of  action  is  the  same.  In  the  civil  action, 
as  a  rule,  only  actual  damages  can  be  recovered.  The  defamer  is  pun- 
ished by  concurrent  criminal  actions,  in  which  the  penalties  are  heavier 
when  the  defamation  was  public  (also,  in  Germany,  when  it  can  be  shown 
that  the  defendant  knew  his  statements  were  false).  The  truth  is  not 
always  a  defence.  In  the  case  of  defamatory  statements  published  in  news- 
papers, French  law  admits  proof  of  truth  only  when  the  statements  refer  to 
official  acts.  In  German  law  the  truth  is  regularly  admitted  ;  but  it  does 
not  avert  punishment  in  criminal  actions  if  the  statement  was  made  in  an 
insulting  manner.  By  the  law  of  Scotland  every  defamatory  statement, 
without  regard  to  the  form  in  which  it  is  made,  is  actionable.  The  ele- 
ments of  the  offence  are  the  injury  sustained  and  the  insult  for  which 
solatium  is  due.  The  common  law  distinctions  are  likewise  unknown  in 
Louisiana. 

Prof.  Munroe  Smith  gives  a  lucid  sketch  of  the  foreign  law  in  the 
Universal  Encyclopedia,  tit.  Libel  and  Slander,  together  with  a  biblio- 
graphy of  the  foreign  law.  See  also  Stephen,  Hist,  of  the  Criminal  Law,  ii, 
387  et  seq.\  10  Law  Quar.  Rev.,  160;  Encyclopedia  of  Scotch  Law.  tit. 
Defamation;  Aitken  v.  Reat,  7  Murrell  (Sc.)  149;  Louisiana  Civil  Code, 
Art,  2315,  and  Session  Laws  of  1888,  No.  118. 

2  Lex  Salica,  tit.  30  (Hessels  and  Kern,  col.  181). 

3  Ancienne  Coutume,  Cap.  76  (ed.  de  Gruchy,  197).  Inasmuch  as 
these  penalties  were  regarded  as  compensation  to  the  wronged  individual, 
in  exchange  for  his  older  right  of  private  vengeance,  there  is  a  tendency 
to  make  the  penalty  correspond  to  the  degree  of  irritation  which  the  wrong 
would  naturally  excite.  Thus,  in  early  Icelandic  law,  the  man  accused  of 
cowardice  had  the  right  of  slaying  his  accuser.  Prof.  Munroe  Smith  in 
Univ.  Enc,  tit.  Libel  and  Slander. 
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hard  words  of  no  account.  Many  forms  of  expression 
which  in  a  civilized  community  would  be  regarded  as  vio- 
lent abuse  doubtless  passed  for  common  pleasantry,  but 
reputation  was  dear  to  him  and  shame  was  keenly  felt. 
Indeed,  a  good  reputation  was  a  defence  to  almost  every 
crime.1 

More  than  a  thousand  years  ago  King  Alfred  provided 
that  the  slanderer  should  have  his  tongue  cut  out,  unless 
he  could  redeem  it  with  the  price  of  his  head.2  The  oldest 
English  laws  exact  dot  and  wite  of  those  who  give  bad  names. 
The  earliest  records  of  pleadings  in  the  local  courts  indicate 
the  prevailing  sensitiveness  ;  disgrace  or  dishonor  is  one  of 
the  elements  in  almost  every  cause  of  action.  If  the 
defendant  had  beaten  the  plaintiff,  this  was  done  to  the 
plaintiff's  damage  to  the  amount  of  so  many  shillings,  and 
to  his  dishonor  {vituperium,  dedecus,  pudor,  hunt  age)  to  the 
amount  of  so  many  shillings  more.3 

Actions  for  defamation  were  common  in  the  seignorial 
courts  in  the  thirteenth  and  fourteenth  centuries.4  Many 
would  doubtless  resort  to  the  duel,  but  (or  the  mass 
ot  humble  folk  these  courts  probably  did  substantial 
justice.  The  manorial  rolls  show  the  operation  of  a 
jurisdiction  sufficiently  certain  and  severe  to  curb  defama- 
tion of  the  baser  sort.  In  these  local  courts  the  smirched 
reputation  would  be  cleared  before  the  very  persons  in 
whose  presence  it  had  been  reviled.  So  that  even  at  a 
later  day  when  the  king's  courts  were  well  established, 
they  do  not  deal  with  defamation  ;  for  such  wrongs  the 
humbler  subjects  sought  their  remedy  in  the  more  familiar, 
cheaper,  and  perhaps  more  trusted,  local  courts.  When, 
at  length,  late  in  the  sixteenth  century,  actions  for  defama. 

1  Pollock  and  Maitland,  Hist,  of  English  Law,  ii,  535,  536. 
2Quadripartitus  (ed.    Liebermann,  67);    Wilk.,  Leg.  Ang.   Sax.,    41. 
The  laws  of  Edgar  and  Canute  are  to  the  same  effect.     lb.  64,  136. 

3  Pollock  and  Maitland,  ii,  536. 

4  Select  Pleas  in  Manorial  Courts  (Selden  Soc.  Pub.),  19,  36,  82,  95, 
109,  116,  143,  170;  The  Court  Baron  (Selden  Soc.  Pub.),  48,  57,61,  125, 
!33-  1 36.  Cf.  Prof.  Maitland  in  Green  Bag,  ii,  5,  6,  particularly  his  instruc- 
tive extract  from  a  hypothetical  case  found  in  a  book  of  precedents  for 
pleadings  in  manorial  courts.  The  manorial  rolls  indicate  that  the  deiend- 
ant  might  allege  that  his  words  were  true.  Select  Pleas  in  Manorial 
Courts,  82.  Thus  early  slander  is  said  to  have  been  uttered  of  malice 
aforethought,  and  sometimes  the  plaintiff  alleges  special  damage.  Pollock 
and  Maitland,  ii,  536. 
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tion  became  common  in    the  king's  courts,   the  manorial 
courts  were  in  their  decay.1 

Meanwhile  the  Church  punished  defamation  as  a  sin. 
Throughout  Europe  in  the  middle  ages  a  great  government 
existed,  independent  of  the  separate  states;  the  temporal 
government  was  local,  but  there  was  a  spiritual  jurisdic- 
tion which  was  universal.  From  its  humble  beginnings  in  the 
efforts  of  the  early  Christian  churches  to  persuade  the  faith- 
ful to  lay  their  differences  before  their  pastors,  a  jurisdic- 
tion had  been  evolved,  through  the  canons  established  by 
the  great  councils  during  the  fourth  and  fifth  centuries, 
which  had  grown  into  a  mighty  system.  It  outgrew  its 
foster-mother,  the  Roman  law,  and  throughout  Europe 
challenged  the  secular  authority.  From  the  ninth  century 
to  the  close  of  the  middle  ages,  the  most  autocratic  monarch 
of  Western  Europe  would  not  have  dreamed  of  denying 
the  authority  of  the  canon  law.  It  had  its  own  tribunals, 
its  own  practitioners,  its  own  procedure;  it  was  a  very  real 
and  active  force  in  men's  lives.2  Indeed,  monopolizing 
learning,  as  they  did,  the  clergy,  as  individuals,  were  indis- 
pensable in  the  social  life  of  the  people;  and,  as  an  organ- 
ized caste,  the  Church,  in  the  performance  of  its  professed 
duty  to  support  the  right  and  to  protect  the  weak,  had 
grasped  the  regulation  of  nearly  everything  that  concerned 
the  peaceful  occupations  of  life.3 

The  demarcation  of  the  real  province  of  this  ecclesiasti- 
cal jurisdiction  was  a  difficult  task.  The  Church  claimed 
and  exercised  jurisdiction,  as  of  a  spiritual  nature,  not  alone 
over  matters  of  ecclesiastical  economy,  but  over  matrimo- 
nial and  testamentary  causes  and  pledges,  and  was  with  diffi- 
culty prevented  from  appropriating  the  greater  part  of  the 
province  of  contract.  But  its  broadest  claim  was  the  cor- 
rection of  the  sinner  for  his  soul's  health.  Under  this  head, 
along  with  the  whole  province  of  sexual  morality,  usury,  and 
perjury  came  defamation.  Contumelious  words  were  among 
the  various  matters  which  had  been  embraced  in  Roman  law 
under  the  title  "  injuria."  Injuria,  in  its  legal  acceptation, 
meant    insult;    but    it    was  more    comprehensive  than    the 

1  Law  Quar.  Rev.,  xviii,  264-267. 

'  Jenks,  Law  and  Politics  in  the  Middle  Ages,  29. 

3  N.  St.  John  Green  in  Am.  Law  Rev.,  vi,  595. 
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modern  significance  of  the  word.  A  person  was  insulted  in 
many  ways  by  direct  force,  as  by  assault  and  battery;  or 
without  direct  force,  as  by  shouting  after  him  in  the  street 
so  as  to  cause  a  crowd  to  follow  him.  Reproachful  lan- 
guage which  lessened  one's  good  fame  was  also  an  injury; 
and  this  class  of  injuries  grew  in  ecclesiastical  law  into  the 
distinct  title  "  d.ffimation."  The  Church,  then,  being 
answerable  for  the  cleanliness  of  men's  lives,  stayed  the 
tongue  of  the  defamer  at  once  pro  cmtodia  morurn  of  the 
community,  and  pro  salute  animoe  of  the  delinquent.  The 
usual  ecclesiastical  penance  for  the  offence  was  an  acknowl- 
edgment of  the  baselessness  of  the  imputation,  in  the  vestry 
room  in  the  presence  of  the  clergyman  and  church  wardens 
of  the  parish,  and  an  apology  to  the  person  defamed.1 

William  the  Conqueror  did  not  question  the  ecclesiastical 
jurisdiction.  At  the  conquest  all  the  tribunals  were  pre- 
sided over  by  ecclesiastics,  and  for  nearly  a  century  there- 
after many  of  the  king's  judges  were  ecclesiastics.  The 
Conqueror  simply  separated  the  ecclesiastical  from  the 
civil  jurisdiction  by  a  historic  ordinance  commanding  that 
no  bishop  or  archdeacon  should  thereafter  hold  pleas  rela- 
tive to  ecclesiastical  matters,  as  theretofore,  in  the  county 
court.  Shortly  afterwards,  however,  the  rivalry  between 
the  secular  and  spiritual  jurisdictions  began.  One  of  the 
first  limits  put  upon  the  Church's  pretensions  to  punish  sin 
was  the  requirement  that  if  the  sin  was  also  an  offence 
which  the  temporal  courts  could  punish,  the  spiritual 
judges  were  not  to  meddle  with  it.  The  first  statute  in 
which  defamation  is  n.entioned  dates  from  the  thirteenth 
year  of  Edward  I.  In  specifying  certain  cases  '  wherein 
the  king's  prohibition  doth  not  lie,'  it  was  provided:  "And 
in  cause  of  defamation  it  hath  been  granted  already  that  it 
shall  be  tried  in  a  spiritual  court  where  money  is  not  de- 
manded "3  That  is,  the  temporal  and  spiritual  courts  would 
seem  to  have  divided  the  cause  of  action,  the  forum  depending 
upon  whether  money  was  demanded.      This  line  of  demar- 

'For  the  canon  law  in  general  see  the  luminous  chapter  in  Pollock  and 
Maitland,  i,  88.  With  particular  reference  to  defamation,  see  the  very 
learned  article  on  slander  and  libel  by  N.  St.  John  Green  in  American  Law 
Rev.,  vi,  593;  also  Law  Quar.  Rev.,  xviii,  267  et  seq.  Mr.  Carr  points 
out  the  curious  anticipation  of  the  punishments  suggested  by  Bentham. 

2I3  Edward  I,  c.  I, 
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cation  becomes  very  significant  in  after  times;  but  appar- 
ently it  bore  no  immediate  fruit,  for  it  is  long  before  we 
find  actions  of  defamation  in  the  king's  courts.  Indeed,  as 
soon  afterwards  as  the  ninth  year  of  Ed  ward  1 1  it  was  enacted 
that  corporal  penance  in  defamation  might  be  commuted 
for  a  money  payment,  "  the  king's  prohibition  notwith- 
standing."1 A  statute  of  the  succeeding  reign,  limiting  the 
exercise  of  the  spiritual  jurisdiction  so  as  not  to  deter  from 
the  prosecution  of  the  offenders  before  the  king's  justices,2 
points  the  other  way,  and  presages  the  long  and  bitter 
struggle  between  Church  and  State  over  the  administration 
of  justice. 

Apart  from  the  growing  power  of  the  king's  courts,  the 
tyranny  and  corruption  of  the  ecclesiastical  courts  had, 
long  before  the  Reformation,  aroused  a  very  strong  feeling 
of  antipathy.  Their  inquisitorial  procedure  was  little  cal- 
culated to  commend  itself.  Most  of  the  cases  were  insti- 
gated by  the  obnoxious  apparitors  attending  the  various 
courts,  who  gathered  in  the  gossip  of  the  day,  and  retailed 
it  to  the  court  as  a  ground  for  denunciation  and  prosecu- 
tion. 3  Then,  too,  it  is  surprising  that  injured  persons  should 
have  been  content  so  long  with  the  very  limited  satisfaction 
of  seeing  their  defamers  doing  penance  in  a  white  sheet.4 
These  considerations  doubtless  contributed  towards  the 
ultimately  successful  aggression  of  the  king's  courts.  Be- 
fore the  Commonwealth  the  jurisdiction  of  the  Church  had 
been  crippled.5  It  survived  in  theory  without  any  adequate 
means  of  enforcement, 6  and  was  finally  abolished  altogether 
in  the  second  decade  of  Victoria's  reign.7 

Archdeacon  Hale's  Precedents  include  a  number  of  in- 
teresting causes  of  defamation  during  the  period  from  1475 
to  1610.  Out  of  some  seven  hundred  causes  collected, 
about  six  per  cent  concern  defamation.  As  may  be  interred 
from  the  fact  that  the  vast  majority  of  the  cases  collected 

'9  Edward  II,  c.  4.        22  Edward  III,  c.  1 1. 

3See  English  Political  Songs  (Camden  Soc.  Pub.),  155;  Chaucer's  refer- 
ence to  the  Sompnour  in  the  Prologue  to  the  Frere's  Tale.  Law  Quar. 
Rev.,  xviii,  268,  269. 

4Green  Bag,  ii,  4.        5i6  Charles  I,  c.  4. 

6i3  Charles  II,  c.  12,  s.  4.  The  limitations  of  the  surviving  jurisdiction 
appear  in  Crompton  v.  Butler  (1790)  1  Haggard  460. 

7i8  &  19  Vic,  c.  41. 
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relate  in  one  way  or  another  to  sexual  immorality,  the  ma- 
jority of  the  slanders  alleged  are  those  which  impute  this 
offence.1  In  three  cases  the  defamation  was  in  writing,  but 
no  distinction  seems  to  have  been  taken  on  that  ground;  in 
one  of  the  later  cases  it  is  expressly  declared  that  no  distinc- 
tion is  to  be  taken  as  to  mere  form.2 

While  as  yet  the  bulk  of  the  nation  found  a  remedy  for 
defamation  in  the  seignorial  and  ecclesiastial  courts,  there 
was  still  another  jurisdiction,  during  part  of  this  time,  open 
to  a  limited  aristocracy,  official  or  otherwise,  and  adminis- 
tered by  the  king's  council.  This  was  the  statutory  offence 
known  as  De  Scandalis  Magnatum.  The  original  statute, 
enacted  in  1275,  provided  : 

"  Whereasmuch  as  there  have  been  aforetimes  found  in  the  country 
devisers  of  tales  *  *  *  whereby  discord  or  occasion  of  discord  hath 
arisen  between  the  king  and  his  people  or  great  men  of  this  realm  *  *  * 
it  is  commanded  that  none  be  so  hardy  as  to  tell  or  publish  any  false  news 
or  tales  whereby  discord  or  occasion  of  discord  or  slander  may  grow 
between  the  king  and  his  people  or  the  great  men  of  the  realm;  he  that 
doth  so  shall  be  taken  and  kept  in  prison  until  he  hath  brought  him  into 
the  court  which  was  first  author  of  the  tale."3 

A  subsequent  act  in  the  reign  of  Richard  II  recites  the 
former  act  against 'devisers  of  false  news  and  of  horrible 
and  false  lies,  of  prelates,  dukes,  earls,  barons,  and  other 
noble  and  great  men  of  the  realm,  whereby  great  discord 
hath  arisen,  and  whereof,  great  peril  and  mischief  might 
come  to  all  the  realm,  and  quick  subversion  and  destruction 
of  the  said  realm,  if  due  remedy  be  not  provided,'  and  then 
continues  : 

"  It  is  accorded  and  agreed  in  this  Parliament  that  when  any  such 
deviser  is  taken  and  imprisoned  and  cannot  find  him  by  whom  the  speech 
is  moved,  as  before  is  said,  that  he  shall  be  punished  by  the  advice  of  the 
said  council,  notwithstanding  the  said  statutes."4 

These  statutes  were  construed  with  the  generous  com- 
prehensiveness   which    characterized    the    activities  of  the 

1  Law  Quar.Rev.,  xviii,  270-272.       -Ware  v.  Johnson  (1755)  2  Lee  103. 

3  3  Edward  I,  c.  34  ;  Statutes  at  Large,  i,  97.  A  later  statute  particular- 
izes the  '  great  men  of  the  realm  ' :  "  Prelates,  Dukes,  Earls,  Barons,  and 
great  men  of  the  realm,  and  also  of  the  Chancellor,  Treasurer,  Clerk  of  the 
Privy  Seal,  Steward  of  the  King's  House,  Justices  of  the  one  bench  or  the 
other,  and  of  other  great  officers  of  this  realm.     2  Richard  II,  c.  5. 

4 12  Richard  II,  c.  1 1  ;  Statutes  at  Large,  ii,  305. 
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king's  council.1  The  criminal  remedy  was  enforced  by 
the  council,  sitting,  according  to  Crompton,  in  the  'starred 
chamber.'  Although  the  statutes  had  also  a  civil  aspect, 
the  civil  remedy  was  seldom  used.2  The  last  action  under 
these  statutes  was  in  1710;  but  they  were  formally  repealed 
only  in  recent  times.3 

The  action  De  Scandalis  Magnatum  was  of  little  import- 
ance in  itself,  but  in  its  tendency  and  ultimate  consequences 
it  had  a  very  significant  bearing  upon  the  law  of  detamation. 
Protecting  none  but  the  great  men  of  the  realm  who,  on 
account  of  their  noble  birth  or  official  dignity,  could  not  or 
would  not  demean  themselves  either  by  personal  encounter 
or  by  resort  to  any  other  jurisdiction  than  that  of  their  sov- 
ereign, these  statutes  are  hardly  to  be  taken  as  a  recog- 
nition by  the  royal  authority  of  the  right  to  reputation. 
They  were  in  fact  directed  rather  against  sedition  and  tur- 
bulance  than  against  ordinary  defamation.  We  know  from 
their  context  and  from  contemporaneous  history  that  their 
immediate  cause  is  to  be  found  in  the  plain  speaking  and 
homely  wit  of  the  Lollard  rhymes  current  in  the  days 
of  the  peasants'  revolt.  The  political  songs  current  in 
the  Plantagenet  times  sounded  the  voice  of  the  people  in 
public  affairs.  Indeed,  for  centuries  the  song  and  ballad 
writers  were  the  only  spokesmen  of  the  people  in  political 
affairs.  It  was  they  who  gave  voice  to  popular  criticism, 
discontent  and  rejoicing,  in  a  form,  moreover,  in  which 
every  mood  of  passion  was  embodied  with  a  condensation 
of  force  and  feeling  to  which  the  raillery  of  sadness  of 
music  added  its  own  significance.  It  was  with  reference  to 
such  a  time  that  one  can  appreciate  the  lorce  of  Fletcher's 
well-known  sentiment  that  the  making  of  the  people's  songs 
is  a  greater  influence  that  the  making  of  their  laws. 

The  significance  of  the  action  De  Scandalis  Magnatum 
is,  then,  that  it  was  directed  against  political  scandal,  and 
that  the  law  was  administered  in  the  Star  Chamber.  This 
cognizance  of  defamation  considered  as  a  political  and  crim- 
inal offence  was  repeatedly  confirmed,  and  as  to  particular 

1  See  Lord  Townsend  v.  Dr.  Hughes,  2  Mod.  1 50. 

2  The  first  civil  aciion  was  brought  more  than  one  hundred  years  after 
the  date  of  the  last  statute  defining  the  offence.  10  Rep.  75.  Lord  Town- 
shend  v.  Dr.  Hughes,  2  Mod.  150. 

3  Statute  Law  Revision  Act,  50  &  51  Vic,  c.  59  (1887). 
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cases,  extended  by  subsequent  statutes.  It  was  a  familiar 
jurisdiction,  and  one  which  constantly  grew  with  exercise. 
Hence  it  is  not  surprising  to  find  that  by  the  time  of  Eliza- 
beth the  Star  Chamber  had  assumed  jurisdiction  of  cases  ol 
ordinary  or  non-political  defamation,  which  it  decided  in  the 
way  of  criminal  proceedings.  There  was  indeed,  a  mea- 
sure of  justification  for  this  course.  The  duel  was  still  a 
common  method  of  vindication  among  those  who  did  not 
come  within  the  terms  of  the  statutory  remedy.  Now  the 
Star  Chamber  made  every  effort,  in  the  interest  of  the  pub 
lie  peace,  to  suppress  duelling.1  But  it  might  well  feel 
that  it  was  idle  to  prohibit  this  ancient  remedy  and  offer  no 
substitute.  Therefore  it  took  cognizance  of  both  political 
and  non-political  defamation  in  the  interests  of  public  tran- 
quility 2 

Finally  we  come  to  the  king's  courts  of  common  law, 
which,  prior  to  the  reign  of  Elizabeth,  practically  gave  no 
remedy  for  defamation.  This  fact  is,  of  course,  at  variance 
with  modern  ideas,  according  to  which  the  administration 
of  justice  is  regarded  as  the  inevitable  and  exclusive  func- 
tion of  the  state.  But  a  glance  at  the  condition  of  Europe 
in  the  middle  ages  will  show  that  state  justice  was  then 
very  feeble.  Men  were  judged  by  their  lords,  by  their  fel- 
low burghers,  by  their  priests,  but  they  were  seldom  judged 
by  the  state.  In  England  the  jurisdiction  of  the  state  grew 
more  rapidly  than  elsewhere.  The  development  ot  the 
system  of  writs,  by  means  of  which  the  king's  justices  built 
up  the  jurisdiction  of  the  royal  courts,  practically  ceased 
with  Henry  111;  henceforth  judicial  legislation  proceeded 
only  by  the  slow  stages  of  decision  and  precedent.  Edward 
I,  however,  carried  on  the  process  with  a  new  conception. 
Law  had  been  declared  by  kings,  by  landowners,  by  folks, 
by  judges,  by  merchants,  by  ecclesiastics.  By  combining 
all  these  forces  in  legislation  we  get  a  law  which  is  stronger, 
better,  and    more    comprehensive    than  the    separate  laws 

1  In  1613  James  I  issued  a  royal  edict  against  duelling,  and  this  was 
supplemented  in  the  following  year  by  a  Star  Chamber  decree  on  the  same 
subject.  From  this  time  on  the  courts  wagrd  a  continuous  hostility  to  the 
duel  in  all  its  forms  ■  they  refused  to  regard  it  as  in  any  way  an  affair  of 
honor,  but  held  it  to  be  an  unlawful  assembly  in  an  aggravated  form. 

2  Law  Quar.  Rev.,  xviii,  391.  For  a  further  account  of  this  jurisdic- 
tion, see  Carr,  supra,  260-263,  and  Odgers,  Digest  of  Libel  and  Slander,  ch. 
Iv,  where  the  cases  are  cited. 
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which  preceded  it.  For  more  than  two  centuries  this  con- 
ception of  national  law  found  a  serious  rival  in  the  canon 
law,  but  with  the  Reformation  the  modern  idea  of  law  was 

realized. l 

For  the  statement  that  pleas  of  defamation  were  not  en- 
tertained in  the  king's  court  we  have  express  authority. 
The  earliest  mention  of  the  offence  in  this  jurisdiction  oc- 
curs in  a  picturesque  dispute  between  two  Irish  magnates, 
which  had  been  removed  in  1295  to  Westminster,  where 
the  whole  process  was  annulled  for  errors,  foremost  among 
which  was  the  fact  that  the  case  had  begun  with  a  charge 
of  defamation— "  and  it  is  not  used  in  this  realm  that  pleas 
of  defamation  should  be  pleaded  in  the  king's  court."- 
The  silence  of  the  Year  Books  and  of  the  Abridgments 
confirm  this  statement.  In  the  Year  Books,  from  the  first 
year  of  the  reign  of  Edward  III  to  the  last  year  of  Henry 
VIII,  a  period  of  two  hundred  and  twenty  years,  there  are 
in  all  only  ten  cases  of  defamation  ;  one  in  the  time  of  Ed- 
ward III,  three  under  Edward  IV,  one  under  Henry  VII, 
and  five  under  Henry  VIII.  The  oldest  Abridgments, 
Statham's  (1494)  and  Fitzherbert's  (1563),  do  not  mention 
the  'action  sur  le  cas  pur paroix  ';  and  Brooke's  Abridgment 
(1573)  contains  only  two  paragraphs  under  this  head.3 
This  brings  us  to  the  reign  of  Elizabeth,  which  marks  a 
turning  point. 

The  king's  courts,  then,  did  not  usually  entertain  such 
actions.  But,  as  already  shown,  this  denial  of  a  remedy  in 
the  king's  courts  was  no  denial  of  a  right.  There  were 
other  courts  where  reputation  was  defended.  Only  as  the 
old  local  courts  fell  into  decay  did  denial  of  a  remedy  at 
Westminster  come  to  be  a  denial  of  a  right.  This  may 
serve  to  explain  the  few  instances  in  which,  in  early  times 

^enks,  Law  and  Politics  in  the  Middle  Ages,  43,  44. 

*  Rat.  Pari.,  i,  133  ;  Green  Bag,  ii,  4. 

3  Holt  on  Libel,  23;  Law  Quar.  Rev.,  xviii,  388.  According  to  Mr. 
Carr  these  few  cases  are  unimportant.  The  earliest  case,  from  the  Year 
Books,  was  complicated  with  contempt  of  court.  Of  the  two  latest,  from 
Brooke's  Abridgment,  the  first  was  to  the  effect  that  a  charge  of  bein^  a 
'  hereticke  or  advowterer  '  was  actionable  only  in  a  spiritual  court,  while 
for  calling  one  a  bawd  an  action  lay  in  both  courts.  The  second  holds 
that  an  action  would  lie  for  calling  a  man  a  '  theefe.'  See  also  the  entry 
from  the  Exchequer  roll  of  1265  in  Prynne's  Animadversions  on  Coke's 
Fourth  Institute,  58;   Pollock  and  Maitland,  ii,  535. 
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and  under  exceptional  circumstance,  we  do  come  across 
the  action  in  the  king's  courts.  The  fact  that  when  the  ac- 
tion does  first  appear  it  is  in  the  form  of  a  special  action  on 
the  case  is  quite  conclusive  that  there  was  no  remedy  at 
common  law  prior  to  the  statute  of  Westminster  the 
Second.  Prior  to  that  time  the  right  was  probably  ade- 
quately protected  by  the  seignorial  courts.  When  however, 
these  local  courts  had  fallen  into  decay,  the  question  of 
royal  jurisdiction  would  become  more  important.  But 
by  that  time  the  task  was  not  an  easv  one.  The  time  had 
passed  when  a  new  form  of  action  could  be  created  without 
statute,  which  made  it  necessary  to  discharge  the  new 
function  by  means  of  an  action  on  the  special  case  for 
words,  under  the  statute  of  13  Edward  I.1 

The  principal  difficulty  doubtless  arose  from  the  fact 
that  the  ecclesiastical  courts,  having  from  remote  times 
corrected  the  slanderer  for  his  soul's  health,  had,  owing  to 
the  decay  of  the  local  courts,  come  to  be  regarded  as  hav- 
ing, in  some  measure,  an  exclusive  right  to  deal  with  de- 
famation. The  statute  Circumspecte  agatis,  passed  in  the 
same  year  as  the  statute  of  Westminster  the  Second,  is  an 
indication  of  the  demand,  which  had  even  then  become  pro- 
nounced, that  more  definite  bounds  should  be  set  to  the 
ecclesiastical  jurisdiction.  But  the  Church  strenuously  re- 
sisted all  such  attempts.  The  common  law  courts  resorted 
to  prohibitions.  The  ecclesiastical  courts,  on  their  side, 
wielded  the  powerful  weapon  of  excommunication.  The 
protracted  struggle  has  ended  in  the  complete  victory  of 
the  secular  jurisdiction  only  in  our  own  day.  The  law  of  de- 
famation, in  common  with  most  of  the  other  subjects 
originally  within  the  spiritual  jurisdiction,  still  bears  the 
scars  of  this  contest,  and  some  of  its  doctrines  can  be  ex- 
plained in  no  other  way. 

However  acquired,  cases  of  defamation  begin  to  appear 
in  the  king's  courts  soon  after  the  last  Year  Books.  Dur- 
ing the  reigns  of  Elizabeth,  James  I,  and  Charles  I,  the  re- 
ports teem  with  such  cases,  and  the  bulk  of  litigation  in 
defamation  at  once  assumed  very  large  proportions. 

It  was  during  this  period  that  the  rules  of  actionability 

1  Prof.  Maitland  in  Green  Bag,  ii,  7  ;  The  Court  Baron  (Selden  Soc. 
Pub.),  116. 
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were  formulated  which  in  aftertimes  came  to  be  applied 
exclusively  to  oral  defamation.  There  was  as  yet,  of  course, 
no  distinction  at  common  law  between  slander  and  libel. 
The  law  thus  evolved  by  no  means  covered  all  delamatory 
words;  only  certain  specific  imputations  were  actionable. 
The  principle  of  selection  was  founded  partly  upon  the 
character  of  the  imputation,  partly  upon  the  consequences 
arising  lrom  it.  The  exceptions  to  unbridled  license  of 
speech  founded  upon  the  nature  or  substance  of  the  charge 
were:  imputations  of  an  indictable  offence  or  crime  ;  impu- 
tations of  having  certain  contagious  disorders,  i.  e  ,  syphilis, 
leprosy,  and  the  plague;  any  imputation  affecting  a  man's 
reputation  for  skill  and  address  in  his  business,  office,  trade, 
profession,  or  occupation,  which  tended  to  cause  his  position 
to  be  prejudicially  affected.  The  other  exception,  founded 
upon  consequences,  allowed  an  action  lor  any  imputation 
which  had  in  fact  directly  caused  special  damage.1 

How  the  law  came  to  be  thus  circumscribed  is  not  en- 
tirely clear.  The  conditions  under  which  the  common  law 
jurisdiction  was  acquired—  i.  e.,  the  struggle  with  the 
ecclesiastical  courts,  and  the  necessity  of  exercising  juris- 
diction through  the  medium  of  an  action  on  the  special 
case  for  words,  probably  lie  at  the  root  of  the  matter.2  In 
a  general  way  the  early  cases  throw  some  light.  Naturally 
the  law  seems  new  and  unsettled.  The  judges  assert  that 
many  kinds  of  defamatory  imputations  are  merely  spiritual, 
and  as  such  are  within  the  legitimate  province  of  the 
courts  Christian,  while  others  are  strictly  temporal.  It  is 
curious  to  find  the  judges  thus  early  discouraging  the 
action  by  the  application  of  the  most  absurd  subtleties  and 
rehnemeuts.  Slanders  were  construed  like  legal  writs. 
The  judges  were  guided  by  the  principle  which  they  called 
mitior  sensus,  according  to  which  language  which  could  by 
any  process  of  scholastic  ingenuity  be  tortured  into  a 
harmless  significance  went  without  remedy.  The  probable 
explanation  of  this  attitude  is  the  large  amount  of  litigation 

1  Imputations  tending  to  disinherison  come  properly  under  this  branch 
of  the  law. 

2  Green  Bag,  ii.  4.  But,  as  Prof.  Maiiland  says,  the  process  is  not 
clear.  For  instance,  we  arc  told  that  the  imputation  conveyed  by  the  word 
'  meretrix  '  is  merely  spiritual.  But  it  was  not  so  regarded  by  the  local 
courts  in  the  middle  ages.     lb.  7. 
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of  this  kind,  which  perhaps  biased  the  judges  against  the 
action.  Coke  expressed  the  prevailing  feeling  in  Croft  v. 
Brown  : 

'•  We  will  not  give  mnre  favor  unto  actions  upon  thecase  for  words  than 
of  necessity  we  ought  to,  where  words  are  not  apparently  scandalous, 
these  actions  being  now  too  frequent."1 

The  judges  seem  to  have  begun  to  draw  a  distinction 
between  words  actionable  per  se  and  those  actionable  only 
on  proof  oi  special  damage  in  the  exercise  of  a  discretionary 
power  of  allowing  or  disallowing  actions.  Early  in  the 
seventeenth  century  it  was  stated  that 

"where  words  spoken  do  tend  to  the  infamy,  discredit  or  disgrace  of  the 
party,  there  the  words  shall  be  actionable."1 

And  nearly  a  century  later  Holt  observed  that 

"it  was  not  worth  while  to  be  learned  on  the  subject;  but  whenever  words 
tended  to  take  away  a  man's  reputation  he  would  encourage  actions  for 
them,  because  so  doing  would  much  contribute  to  the  preservation  of  the 
peace."3 

But  their  discretion  came  at  length  to  be  exercised  accord- 
ing to  fixed  rules,  and  these  rules  became  fixed  law. 

The  conditions  and  the  habits  of  thought  prevailing  in 
early  society  afford  some  explanation  why  it  was  not  impera- 
tively necessary  to  provide  legal  redress  for  slanders  and 
insultsof  such  a  nature  as  to  injure  the  character  or  hurt  the 
sensibility,  unless  they  were  also  such  as  to  result  in  legal 
damage  to  the  person  against  whom  they  were  directed. 
Men  were  not  more  courteous  by  nature  or  inclination  then 
than  now.  They  were  restrained  by  a  code  which  formed  no 
part  of  the  legal  system,  but  which  was  nevertheless  a  very 
potent  instrument.  Men  could  and  did  avenge  themselves 
without  calling  in  the  assistance  of  the  law,  and  public  opin- 
ion for  centuries  sanctioned  the  'code  ol  honor.'  But  with 
the  progress  of  civilization  it  became  apparent  that  duel- 
ing was  not  only  foolish  and  vicious  in  principle,  but  a 
menace  to  the  public  peace  as  well.  As  the  sanction  of 
public  opinion  was  gradually  withdrawn,  the  laws  for  the 
preservation  of   the  peace  wrere  continually   strengthened. 

1  3  Bulstrode  167. 

2  Small  v.  Hammond,  I  Bulstrode  40. 

3  Baker  v.  Pierce,  6  Modern,  23. 
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But  in  the  final  result,  the  law  suppressed  the   instincts  of 
nature  and  gave  no  substitute.1 

1  A  plausible  explanation  of  the  method  by  which  the  common  law  courts 
acquired  jurisdiction  in  defamation,  which  would  also  explain  the  process 
of  selection  of  actionable  words,  was  advanced  by  N.  St.  John  Green  in  the 
very  interesting  article  to  which  reference  has  already  been  made.  (Am. 
Law  Rev.,  vi,  593,  607  et  seq.)  It  was  an  established  principle  of  law  from 
the  time  of  Bracton  that  the  accessoriwn  must  come  under  the  same  juris- 
diction as  xh&principale  ;  that  is,  jurisdiction  over  a  thing  drew  with  it 
jurisdiction  over  all  things  accessory.  It  was  by  means  of  this  rule  that 
the  court  of  King's  Bench,  by  the  fiction  that  the  defendant  was  in  its  cus- 
tody, and  the  court  of  Exchequer,  by  the  fiction  of  indebtedness  to  the 
crown,  were  enabled  to  extend  their  respective  jurisdictions  over  most  of 
the  matters  originally  pertaining  exclusively  to  the  Common  Pleas.  Upon 
this  principle  the  common  law  courts  may  have  worked  in  wresting  from 
the  spiritual  courts  jurisdiction  over  defamation. 

Upon  this  assumption  the  various  classes  of  actionable  words  may  be 
explained.  Take  the  accusation  of  crime.  A  court  of  law  having  juris- 
diction of  the  offence  charged  for  the  purpose  of  punishing  the  offender, 
this  jurisdiction  might  well  be  held  to  draw  after  it  as  an  incident  the  right 
to  investigate  the  charge  for  the  purpose  of  compensating  the  party  de- 
famed if  the  charge  was  false.  But  to  give  this  jurisdiction  the  imputation 
must  be  direct — a  crime  must  be  charged.  One  might  suffer  as  much  in 
reputation  and  pecuniary  damage  from  being  called  a  thievish  knave  as 
from  being  called  a  thief.  But  to  call  one  a  thievish  knave  imputes  only  a 
disposition  to  commit  a  crime,  not  a  crime  committed  ;  and  as  there  is  noth- 
ing to  which  the  jurisdiction  of  the  court  can  attach,  such  an  accusation  is 
not  actionable  in  the  common  law  courts. 

The  fact  that  it  is  actionable  to  impute  that  one  is  suffering  from  lep- 
rosy, syphilis,  or  the  plague,  while  it  is  not  actionable  to  charge  a  person 
with  having  any  other  disease  (and  not  actionable  to  impute  having  had 
those  specified),  may  be  accounted  for  in  the  same  way.  In  early  times, 
when  a  person  became  afflicted  with  leprosy  he  was  deemed  to  be  legally 
dead  and  lost  the  privileges  of  citizenship.  The  Church  took  the  same 
view,  and,  on  the  day  when  the  sufferer  was  consigned  for  life  to  a  lazar- 
house,  performed  over  him  the  various  solemn  ceremonies  observed  in  the 
burial  of  the  dead.  As  the  leper  was  subject  to  the  writ  de  leproso  amo- 
vendo,  the  accusation  of  leprosy  as  well  as  the  accusation  of  crime  might 
be  held  actionable,  and  upon  the  same  ground.  Persons  suspected  of 
having  the  plague  were  likewise  removed  by  law  to  pest-houses  and  con- 
fined. To  account  for  the  charge  of  having  syphilis  is  more  difficult. 
Whether  upon  the  appearance  of  this  disease,  in  the  fifteenth  century,  it 
was  regarded  as  contagious,  and  so  exposed  the  sufferer  to  a  writ  like  the 
writ  de  leproso,  or  whether  the  disease  was  so  similar  in  its  outward  mani- 
festations to  the  form  of  leprosy  then  prevalent  in  England,  can  only  be 
conjectured.  It  was  a  disease  quite  prevalent  among  the  clergy,  and  there 
is  abundant  evidence  to  show  that  it  was  considered  no  more  disgraceful 
than  any  other  severe  disorder. 

The  earlier  cases  with  respect  to  defamatory  words  touching  a  person 
in  his  office  or  means  of  livelihood  relate  almost  altogether  to  the  adminis- 
tration of  justice.  It  would  not  be  difficult  to  bring  the  slander  of  a  judge 
within  the  jurisdiction  of  the  common  law  courts.  Words  spoken  of  an  at- 
torney, of  which  there  are  several  early  cases,  likewise  touch  the  administra- 
tion of  justice.  To  call  a  merchant  a  bankrupt  was  to  subject  him  to  the 
statute  of  bankruptcy,  and  might  be  held  actionable  upon  the  same  prin- 
ciple as  the  accusation  of  crime.  That  pecuniary  loss  was  the  gist  of  the 
action,  or  that  damage  to  a  man's  business  would  itself  furnish  a  ground 
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Thus  stood  the  iaw  when  the  rapid  development  of  the 
art  of  printing  aroused  the  absolute  monarchy  to  a  keen 
sense  of  the  danger  of  this  new  method  of  diffusion  of  ideas. 
In  early  times  libels  must  have  been  comparatively  rare  and 
harmless:  rare  because  few  could  write,  harmless  because 
few  could  read.  .  The  invention  of  printing,  however,  gave 
a  new  impulse  to  composition.  Caxton  had  set  up  his  press 
at  Westminster  in  1476,  and  the  art  spread  rapidly  during 
the  sixteenth  century.  From  the  very  first  Church  and 
State  alike  assumed  to  control  the  press,  as  they  had  pre- 
viously regulated  the  diffusion  of  manuscripts. 

The  Church  had  long  suppressed  the  diffusion  of  ideas 
which  it  deemed  pernicious.  The  first  general  council  of 
Nice  forbade  the  works  of  Arius,  and  subsequent  councils 
had  condemned  the  works  of  Origen  and  others.  Imperial 
power  co-operated  by  burning  condemned  books.  But  this 
total  destruction  of  pernicious  books  was  no  longer  feasible 
after  the  invention  of  printing.  The  Church  endeavored  to 
forestall  publication  by  prohibiting  the  printing  of  all  works 
save  such  as  should  be  first  seen  and  allowed  ;  publications 
without  such  license  were  burned,  as  before.  As  this 
method  did  not  meet  with  complete  success,  it  was  supple- 
mented by  indices  or  catalogues  of  books,  the  reading  of 
which  by  the  faithful  was  prohibited.  Such  lists  were 
issued  in  many  parts  of  Europe  by  sovereigns,  universities 
and  inquisitors  during  the  sixteenth  century,  beginning 
with  that  issued  by  Henry  YIII  in  1526.  Pope  Paul  IV 
issued  an  index  in  1559,  but  the  papacy  as  such  took  no  part 
in  the  process  until  the  Council  of  Trent,  the  outcome  of 
which  was  the  famous  index  of  Pius  IV,  in  1564. 

In  England  the  censorship  of  the  press  passed  with  the 
ecclesiastical  supremacy  to  the  crown.  The  censorship  be- 
came part  of  the  royal  prerogative,  and  the  printing  of  un- 
licensed works  was  visited  with  the  most  severe  punishment. 
Printing  was  further  restrained  by  patents  and  monopolies 
The  privilege  was  confined,  in  the  first  instance,  under  reg- 
ulations established  by  the  Council  in  Mary's  reign,  to  the 

of  action  in  a  temporal  court,  appears  to  be  an  idea  which  originated  after 
the  ecclesiastical  courts  had  lost  their  power.  It  is  founded  upon  the 
idea  that  everything  relating  to  money  or  business  is  temporal,  as  per- 
taining to  matters  of  this  world. 
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Stationer's  Company,1  which  had  power  to  seize  all  other 
publications  ;  and  the  number  of  presses  and  the  whole 
matter  of  printing  was  strictly  limited  in  all  its  details. 
Under  Elizabeth  the  censorship  was  enforced  by  still  more 
rigorous  penalties, including  mutilation  and  death.  All  print- 
ing was  interdicted  elsewhere  than  in  London,  Oxford  and 
Cambridge;  nothing  whatever  was  allowed  to  be  published 
until  it  had  been  first  "seen,  perused  and  allowed"  by  the 
Archbishop  of  Canterbury  or  the  Bishop  of  London,  except 
only  publications  by  the  queen's  printers,  appointed  for 
some  special  service,  or  by  law  printers,  for  whom  the 
license  of  the  chief  justices  of  either  bench  was  sufficient. 
This  was  the  situation  when,  at  the  accession  of  James  I, 
all  these  repressive  measures  were  found  to  be  inadequate 
to  suppress  the  rising  tide  of  public  opinion*  The  theologi- 
cal controversies  of  the  sixteenth  century  were  passing  into 
the  political  controversies  of  the  seventeenth.  New  forms 
of  literature  had  arisen.  The  heavy  folio,  written  for  the 
learned,  was  succeeded  by  the  tract  and  the  flying  sheet,  to 
be  read  by  the  multitude.  Some  effective  regulation  was 
imperative.  The  forced  construction  of  the  various  treason 
statutes  was  too  cumbersome  as  an  instrument  of  suppres- 
sion. The  civil  action  for  defamation,  then  in  its  infancy, 
was,  of  course,  entirely  inadequate. 

The  task  was  at  length  undertaken  by  the  Star  Chamber. 
The  character  of  this  tribunal  rendered  its  selection  almost 
inevitable.  It  was  composed  of  the  highest  dignitaries  of 
Church  and  State,8  and  it  exercised  practically  unlimited 
authority.  Formally  constituted  a  court  of  criminal  equity 
by  Henry  VII,  the  Star  Chamber's  jurisdiction  was  based 
upon  the  theory  which  had  become  familiar  in  the  civil  law 
through  the  operations  of  the  court  of  Chancery.,  There 
were  wrongs  which  could  not  be  effectively  remedied  by 
the  ordinary  courts  of  law,  and  which  could  not  be  over- 
taken immediately  by  legislation.  The  venerated  forms  of 
action  did  not  cover  all  classes  of  wrongs  and  crimes;  nor 
was  even-handed  justice  always  administered  between  the 

1  Formed  in  1557.  It  was  composed  of  ninety-seven  London  stationers 
and  their  successors. 

2  The  chancellor,  treasurer,  lord  privy  seal,  a  bishop,  a  temporal  lord, 
and  the  two  chief  justices,  or,  in  their  absence,  two  other  judges  as  assist- 
ants.    Later  the  president  of  the  privy  council  was  added. 
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weak  and  the  powerful.  It  was  necessary  that  tnere  should 
be  a  court  with  the  unrestrained  power  to  do  substantial 
justice.  The  Star  Chamber  was  thus  empowered.  It  dis- 
regarded forms;  it  was  bound  bv  no  rules  of  evidence;  it 
sat  in  vacation  as  well  as  in  term  time  ;  it  appointed  and 
heard  only  its  own  counsel,  thereby  not  being-  troubled 
with  silly  or  ignorant  barristers,  or  such  as  were  idle  and 
full  of  words.'  Moreover,  it  was  natural  that  the  members 
of  this  tribunal  should  exercise  formal  jurisdiction  over  a 
matter  which  they  had  so  long  attempted  in  various  ways 
to  control,  and  with  the  pernicious  effects  of  which  they 
were  deeply  impressed. 

Jurisdiction  over  this  new  and  alarming  form  of  scandal 
was  assumed,  then,  by  the  Star  Chamber.  What  law 
should  govern  it?  The  law  administered  by  the  common 
law  courts  was  of  course  out  of  the  question.  Its  researches 
were  quite  naturally  directed  by  its  ecclesiastical  members 
to  that  other  great  system  ot  law  in  which  they  had  been 
trained  ;  and,  finding  it  to  the  purpose,  the  court  boldly  im- 
ported the  Roman  criminal  law.  The  new  law  was  first 
set  forth  in  1609,  in  the  case  De  Libellis  Famosis,1  as  re- 
ported by  Coke,  and,  later,  was  more  fully  stated  by  Hudson 
in  his  Treatise  on  the  Star  Chamber.2 

Now  the  Roman  law  had  two  sets  ot  provisions  for  defa- 
mation—the comparatively  mild  law  of  injuria,  and  the  severe 
provisions  of  the  libellus  famosus.  In  early  Roman  law,  as 
in  most  primitive  systems,  verbal  injuries  were  treated  as 
criminal  or  quasi-criminal  offences.  The  essence  of  the  in- 
jury was  not  the  pecuniary  loss,  which  could  be  compen- 
sated by  damages,  but  the  personal  insult,  which  must  be 
atoned  for — a  vindictive  remedy  which  took  the  place  of 
personal  revenge.  We  rind  reference,  then,  first,  in  the 
Twelve  Tables,  to  the  libellous  chant  or  song,  which  is  the 
form  of  defamation  obtaining  widest  currency,  and  there- 
fore most  keenlv  felt,  in  early  society.  This  was  severely 
punished  as  a  crime.  Minor  offences  of  this  nature  came 
under  the  general  conception  of  injuria,  which  included 
ultimately    every    form    of    direct    personal     aggression, 

1  5  Rep.  125,  a. 

2  Chapter  XI  '  Ot  Libelling,'  page  100  et  seq.  This  treatise  was  appar- 
ently compiled  early  in  the  reign  of  Charles  I. 
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whether  with  or  without  force,   which   involved  insult  or 
contumely. 

In  later  Roman  jurisprudence  verbal  injuries  were  dealt 
with    in    the   edict   under  two    heads.     The  first  compre- 
hended defamatory  and   injurious  statements  which   were 
made   in  a   public  manner   (convicium   contra   bonos   mores). 
The  essence  of  the  offence   in  this  case   lay  in   the  unwar- 
rantable public  proclamation,  in  the  contumely  which  was 
offered  to   a  man  before  his  fellow  citizens.     In  such  cases 
the  truth  of  the  statements  was  no  justification  for  the   un- 
necessarily public  and  insulting  manner  in  which  they  had 
been  made.     The  second  head  included  defamatory  state- 
ments which  were  made  in  private.     Since  the  offence  in 
this  case  lay  in  the  imputation  itself,  not  in  the  manner  of 
its  publication,  the  truth  was  a  complete  defence;  for  no 
man  had  a  right  to  demand  protection  for  a  false  reputa- 
tion.    The  law  thus  aimed  to  give  ample  scope  for  the  dis- 
cussion of  personal   character,  while  it  forbade  the  inflic- 
tion of  needless  insult  and  pain.     The  remedy   for  verbal 
injuries  was  long  confined  to  a  civil  action  {actio  cestimatio) 
for  a  money  penalty,  which  was  estimated  according  to  the 
gravity  of  the  case,  and  which,  although  vindictive  in  char- 
acter,   included   the   element   of    compensation.     Imperial 
legislation  subsequently  established  supplementary  criminal 
actions  under  which  certain  kinds  of  defamation  were  pun- 
ished with  great  severity.     These  were  the  libelli  fatnosi, 
particularly   epigrams   and    pasquinades,   which,  being    in 
their  nature  anonymous  and  scurrilous,  were  regarded  as 
peculiarly  dangerous  and  were  visited  with  severe  punish- 
ment, whether  true  or  false.     The  unnecessarily  public  and 
offensive  manner  of  their  publication  (they  were  generally 
scattered  about  the  streets)  precluded  justification.1 

We  find,  therefore,  a  distinction  based  upon  the  man- 
ner and  extent  of  publication,  but  none  between  speech  and 
writing  ;  for  the  evil  song  of  an  early  day  coincides  with  the 
anonymous  pasquil  of  later  times  in  constituting  the  crim- 
inal offence.  The  crime  was  not  based  upon  the  iorm  of 
the  publication,  but  upon  the  character  of  the  matter  pub- 

1  Hunter,  Roman  Law,  20,  148,  149,  1069,  citing  the  provisions  of  the 
Institutes  and  the  Digest ;  Holt  on  Libel,  ch.  i ;  Odgers,  Digest  of  Libel 
and  Slander,  165,  166;  Prof.  Munroe  Smith  in  Univ:  Enc,  tit.  Libel  and 
Slander  ;  Law  Quar.  Rev.,  x,  158  ;  ib.  xviii,  256,  257. 
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lished,  the  extent  of  its  diffusion,  and  its  anonymous 
nature. 

The  Star  Chamber,  as  the  title  of  Coke's  case  indicates, 
adopted  provisions  of  the  hbellus  famosus.  The  action 
arose  out  of  an  "infamous  libel  in  verse"  by  which  the 
Archbishop  of  Canterbury,  deceased,  and  the  then  bishop 
of  that  diocese,  were  "traduced  and  scandalized. "  The 
principal  "  points  resolved  "  were  the  following  : 

"Every  libel  (which  is  called  Hbellus.  seu  infamatoria  scripturd)  is 
made  either  against  a  private  man,  or  against  a  magistrate  or  public  per- 
son. If  it  be  a  private  man  it  deserves  a  severe  punishment,  for  although 
the  libel  be  made  against  one,  yet  it  incites  all  those  of  the  same  family, 
kindred  or  society  to  revenge,  and  so  tends  per  consequens  to  quarrels  and 
breach  of  the  peace,  and  may  be  the  cause  of  shedding  of  blood,  and  of 
great  inconvenience;  if  it  be  against  a  magistrate,  or  other  public  person, 
it  is  a  greater  offence  ;  for  it  concerns  not  only  the  breach  of  the  peace,  but 
also  the  scandal  of  government ;  for  what  greater  scandal  of  government 
can  there  be  than  to  have  corrupt  or  wicked  magistrates  to  be  appointed 
and  constituted  by  the  king  to  govern  his  subjects  under  him  ?" 

After  holding,  without  citing  any  authority,  that 
"a  libeller  shall  be  punished  either  by  indictment  at  the  common  law,  or 
by  bill,  if  he  deny  it,  or  ore  tenus  on  his  confession  in  the  Star  Chamber, 
and  according  to  the  quality  of  the  offence  he  may  be  punished  by  fine  or 
imprisonment,  and  if  the  case  be  exorbitant,  by  pillory  and  loss  of  his 
ears," 
the  report  continues  : 

"  It  is  not  material  whether  the  libel  be  true,  or  whether  the  party 
against  whom  it  is  made  be  of  good  or  ill  fame  ;  for  in  a  settled  state  of  gov- 
ernment the  party  ought  to  complain  for  every  injury  done  him  in  an  ordi- 
nary course  of  law,  and  not  by  any  means  to  revenge  himself,  either  by  the 
odious  course  of  libelling  or  otherwise :  he  who  kills  a  man  with  his  sword 
in  a  fight  is  a  great  offender,  but  he  is  a  greater  offender  who  poisons  an- 
other ;  for  in  the  one  case,  he  who  is  openly  assaulted  may  defend  himself, 
and  knows  his  adversary,  and  may  endeavor  to  prevent  it  ;  but  poisoning 
may  be  done  so  secretly  that  none  can  defend  himself  against  it ;  for  which 
cause  the  offence  is  the  more  dangerous,  because  the  offender  cannot  easily 
be  known ;  and  of  such  a  nature  is  libelling,  it  is  secret  and  robs  a  man  of 
his  good  name,  which  ought  to  be  more  precious  to  him  than  his  life,  and 
difficilimum  est  invenire  authorem  infamatoria  scriptura;  and  therefore 
when  the  offender  is  known,  he  ought  to  be  severely  punished."1 

1  After  describing  the  different  forms  of  libel,  the  report  concludes  in 
Coke's  usual  sententious  style  with  a  passage  showing  that  libelling  and 
calumniation  is  an  offence  against  God.  He  cites  several  passages  from 
Scripture,  and  concludes:  "  And  it  was  observed  that  Job,  who  was  the 
mirror  of  patience,  as  appears  by  his  words  [Job  30,  ver.  7  &  8],  be- 
came quodammodo  impatient  when  libels  were  made  of  him  ;  and  there- 
fore it  appears  of  what  force  they  are  to  provoke  impatience  and  conten- 
tion." 
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Hudson's  treatise  begins  with  a  description  of  the  vari- 
ous ways  in  which  a  person  might  be  libelled;  he  adds  that 
the  publishers  of  libels  are  as  severely    punished    as   the 

makers. 

"  Therefore,  to  hear  it  sung  or  read,  and  to  laugh  at  it,  and  to  make 
merriment  with  it,  hath  ever  been  held  a  publication  in  law." 

He  points  out 
"  one  difference,  which  standeth  with  the  rules  of  the  law  and  reason,  and 
which,  under  favor,  I  have  ever  conceived  to  be  just.  That  upon  the  speak- 
ing of  words,  although  they  be  against  a  great  person,  the  defendant  may 
justify  them  as  true  ;  as  in  all  actions  de  scandalis  magnatum,  which  are 
as  properly  to  be  sued  in  the  Star  Chamber  as  in  any  other  court,  and  he 
shall  be  there  received  to  make  the  truth  appear.  But  if  he  put  the  scandal 
writing.it  is  then  past  any  justification,  for  then  the  manner  is  examinable 
and  not  the  matter." 

The  case  De  Libellis  Famosis  is  the  formal  starting  point 
of  the  English  law  of  libel.  By  it  a  new  torm  of  actionable 
defamation,  based  upon  mere  form,  was  introduced  in 
the  law.  Apart  from  the  disposition  of  the  authorities  to 
adopt  the  most  stringent  methods  of  suppression,  there  were 
some  plausible  grounds  for  this  new  doctrine  of  criminal 
libel.  It  was,  of  course,  aimed  directly  at  printing,  although 
it  included  writing.  Writing  had  been  for  centuries  so  rare 
an  accomplishment  that  much  weight  was  attached  to  any- 
thing written.  Before  the  invention  of  printing  libels  were 
generally  published  by  scattering  papers  containing  them  in 
the  streets,  or  by  posting  them  in  public  places.  Such  libels 
were  generally  against  the  government  or  those  in  authority. 
By  the  Theodosian  Code  the  publication  of  such  libels 
seems  to  have  been  looked  upon  as  treason,  and  was  pun- 
ished as  a  high  crime.  In  England  such  offences  were 
generally  brought  within  the  generous  scope  of  the  law  of 
treason  and  sedition.  Coke  mentions  two  cases  of  libels 
upon  private  individuals  in  the  reign  of  Edward  III,  and 
in  both  cases  the  libeller  was  criminally  punished.  Now 
came  a  method  of  dissemination  whose  potentialities  were 
unlimited,  with  all  the  dangers  of  anonymity,  and  in  a  more 
permanent  form  than  writing.  Moreover,  seditious  libel 
(and  all  libels  were  deemed  seditious)  is  in  its  nature  a  sort  of 
attempt,  and  the  Star  Chamber  applied  the  doctrine  that 
attempts  and  conspiracies  to  do  anything  unlawful  were 
substantive  offences.1 ___^___ 

1  Hudson,  Treatise  on  the  Star  Chamber,  104,  107. 
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But  it  is  apparent  that  the  Star  Chamber  adopted  the 
Roman  law  to  its  own  use  without  regard  to  Roman  limita- 
tions and  with  certain  additions  of  its  own,  chief  among  which 
was  the  fundamental  principle  that  libel  is  punishable  as  a 
crime  because  it  tends  to  a  breach  of  the  peace.  The  Roman 
criminal  law  was  directed  against  anonymous  pasquinades. 
When,  therefore,  the  Star  Chamber  sought  to  apply  this 
law  to  a  publication  which  was  not  anonymous,  its  inap- 
plicability must  have  been  at  once  pointed  out.  That  this 
was  done  is  made  plain  from  what  Hudson  savs  about  two 
gross  errors  that  have  crept  into  the  world  concerning 
libels. 

"  That  it  is  no  libel  if  the  party  put  his  hand  unto  it;  and  the  ether, 
that  it  is  not  a  libel  if  it  be  true;  both  which  have  long  been  expelled  out  of 
this  court.  For  the  first,  the  reason  why  the  law  punisheth  libels  is,  for  that 
they  tend  to  raise  a  breach  of  the  peace,  which  may  as  well  be  done,  and 
more  easily,  when  the  hand  is  subscribed  than  when  it  is  not.  And  for  the 
other,  it  hath  ever  been  agreed,  that  it  is  not  the  matter  but  the  manner 
which  is  punishable :  for  libelling  against  a  common  strumpet  is  as  great 
an  offence  as  against  an  honest  woman,  and  perhaps  more  dangerous  to 
the  breach  of  the  peace :  for  as  the  woman  said  she  would  never  grieve  to 
have  been  told  of  her  red  nose  if  she  had  not  one  indeed,  neither  is  it  a 
ground  to  examine  the  truth  or  falsehood  of  a  libel ;  for  that  takes  away 
subjectum  quastionis,  and  determines  it  to  be  no  libel  by  admitting  the 
defendant  to  prove  the  truth." 

This  principle  of  the  tendency  of  libels  to  a  breach  of 
the  peace  originated  with  the  Star  Chamber.  It  was  not 
only  a  very  shrewd  addition  to  the  law,  as  an  instrument  of 
suppression,  but  there  was  undoubtedly  some  semblance  of 
the  truth  in  the  statement,  as  applied  to  the  condition  exist- 
ing prior  to  the  formation  of  an  organized  public  opinion. 
While  the  law  developed  only  through  the  pressure  of  out- 
ward needs,  the  statement  of  an  unwelcome  truth  concern- 
ing another  did  not  serve  the  useful  public  purpose  that  it 
does  now  because  it  did  not  reach  the  public  eye.  But  it  did 
undoubtedlv  tend  in  a  semi-civilized  state  of  society  to  stir 
the  hot  blood  of  those  against  whom  it  was  made.1  More- 
over, it  must  be  remembered  that  the  preservation  of  the 
public  peace  was  still  a  very  difficult  and  serious  matter. 

The  Star  Chamber,  then,  having  taken  over  jurisdiction 
of  libel  with  particular  reference  to  discussion   of  affairs  of 

1  Bishop,  Criminal  Law,  §  921. 
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Church  and  State,  the  idea  that  such  libels  were  crimes  and 
as  such  past  justification,  was  formally  introduced  in  Eng- 
lish law  ;  a  tribunal,  of  which  common  law  judges  were 
constituent  members,  drew  a  real  distinction  between 
spoken  and  written  defamation  of  a  political  kind.  Through 
its  jurisdiction  as  a  court,  and  as  the  representative  of  the 
royal  prerogative,  the  Star  Chamber  was  in  immediate  con- 
trol of  the  press  during  the  reigns  of  James  I  and  Charles  I, 
and  suppressed  political  and  religious  discussion  with  the 
utmost  severity.  By  its  famous  ordinance  of  1637  the 
matter  of  printing  was  regulated  anew.  The  number  of 
master  printers  was  limited  to  twenty,  who  were  to  give 
sureties  for  good  behavior,  and  were  to  have  not  more  than 
two  presses  and  two  apprentices  each  ;  and  the  number  of 
letter  founders  was  limited  to  four.  The  penalty  for  prac- 
ticing the  arts  of  printing,  or  making  any  part  of  a  press  or 
other  printing  materials,  by  persons  disqualified  or  not 
apprenticed  thereto,  was  whipping,  the  pillory,  and  im- 
prisonment. Even  books  which  had  been  once  examined 
and  allowed  were  not  to  be  reprinted  without  a  fresh  license, 
and  books  brought  from  abroad  were  to  be  landed  at 
London  only,  and  carefully  examined  by  licensers  appointed 
by  the  Archbishop  of  Canterbury  and  the  Bishop  of  London, 
who  were  empowered  to  seize  and  destroy  such  as  were 
seditious,  schismatical  or  offensive.  Periodical  searches 
of  booksellers' shops  and  private  houses  were  alsoauthorized 
and  enjoined. 

Although  the  Star  Chamber  was  abolished  by  the  Long 
Parliament  in  1640,  the  judges,  the  law,  and  the  cen- 
sorship remained  largely  the  same.  By  orders  of  the 
Long  Parliament  in  1642  and  1643  the  licensing  system  of 
the  Star  Chamber  was  practically  continued.  Shortly  after 
the  Restoration  the  licensing  system  was  placed  upon  a 
legal  basis  by  statute.1  This  act  expired  in  1679,  and  does 
not  appear  to  have  been  immediately  renewed,  although 
the  censorship  was  continued  during  the  remainder  of  this 
reign.  Under  James  II  the  licensing  act  was  twice  renewed 
by  statute,2  but  lapsed  finally  in  1695.     The  incorporation  of 

1  13  &  14  Car.  ii,  c.  33.  This  act  was  limited  to  two  years  ;  but  it  was 
continued  by  16  Car.  ii,  c.  8. 

2  1  Jac.  II,  c.  17,  s.  15.  This  act  was  limited  to  eight  years.  It  was 
renewed  in  1693  for  two  years. 
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the  Star  Chamber  doctrine  of  libel  into  the  common  law 
seems  to  have  been  coincident  with  the  waning  power  of  the 
censorship.  It  is  notat  all  surprising  that  Restoration  judges, 
imbued  with  the  Star  Chamber  doctrines,  replaced  it  with  an 
equally  efficient  weapon.  In  1680,  less  than  a  year  after  the 
expiration  of  the  Restoration  statute,  Chief  Justice  Scroggs 
announced  that  the  judges  had  twice  declared  unanimously, 
when  summoned  by  the  King's  command  to  give  their 
opinions  as  to  what  should  be  done  to  regulate  the  press, 
that,  besides  publications  scandalous  to  the  government  or 
to  public  or  private  persons,  all  writers  of  false  news, 
though  not  scandalous  or  seditious,  were  indictable.1 
Later  in  this  year  the  same  judge  repeated  this  statement  in 
even  more  comprehensive  terms: 

"  We  did  all  subscribe  that  to  print  or  publish  any  newspaper  or 
pamphlet  of  news  whatsoever  is  illegal  ;  that  it  is  a  manifest  intent  to  a 
breach  of  the  peace.  *  *  *  and  that  is  for  a  public  notice  to  all  people, 
and  especially  printers  and  booksellers,  that  they  ought  to  print  no  books  or 
pamphlets  of  news  whatsoever  without  authority."2 

It  is  to  this  juncture  that  we  must  look  for  the  creation 
of  that  doctrine,  first  announced  in  the  common  law  courts 
by  Hale,  that  although  words  "  spoken  once  "  would  not  be 
actionable,  "  yet  they  being  writ  and  published  "  become 
actionable.  The  later  Roman  law  of  the  libellus  famosus\.\\\\s 
become  part  and  parcel  of  the  English  common  law.  The 
formal  distinction  was  apparently  introduced  into  the  civil 
law  by  the  same  process  of  reasoning  that  led  the  Star 
Chamber  to  assume  cognizance  over  non-political  defama- 
tion. The  Star  Chamber  had  been  abolished  ;  press 
licensing  was  waning.  How  were  these  non-political, 
non  criminal  libels  to  be  restrained  if  men  no  longer  had  the 
vindication  of  the  duel?  The  difficulty  was  met  by  the 
creation  of  a  new  tort,  written  defamation.3 

The  civil  doctrine  of  libel  was  first  announced  .by  Lord 

1  R.  v.  Harris,  7  How.  St.  Tr.  927. 

2  R.  v.  Carr,  7  ib.  11 14.  Long  afterwards  Lord  Camden  pronounced 
this  resolution  of  the  judges  "  extra  judicial  and  invalid."  Entick  v.  Car- 
rington,  19  How.  St.  Tr.  1070. 

3  Frank  Carr  in  Law  Quar,  Rev.,  xviii.,  393,  394.  See  also  J.  R. 
Fisher  in  Law  Quar.  Rev.,  x,  158. 
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Chief  Baron  Hale  in  King  v.  Lake  in  the  Exchequer,  in 
1670. x  There  are  a  few  earlier  cases  in  which  the  defama- 
tion was  in  writing-,  but  on  no  occasion  was  this  regarded 
as  a  title  to  a  remedy  if  the  written  matter  did  not  come 
within  recognized  exceptions.2  King  was  a  barrister  who 
claimed  to  have  been  'damnified  in  his  good  name  and 
credit  and  profession  '  by  reason  of  the  fact  that  Sir  Edward 
Lake  had  written  of  a  petition  to  Parliament  drawn  up  by 
King  that  it  was  '  stuffed  with  illegal  assertions,  ineptitudes 
and  imperfections,  and  clogged  with  gross  ignorances,  ab- 
surdities and  solecisms.'  Hale  held  that  '  although  such 
general  words  spoken  once  without  writing  or  publishing 
them  would  not  be  actionable,  yet  here,  they  being  writ  and 
published,  which  contains  more  malice  than  if  they  had 
been  once  spoken,  they  are  actionable.'  In  Harman  v.  De- 
lany,3  the  court  held  that 

"  words  published  in  writing  will  be  actionable  (though  not  so  when 
barely  spoken)  which  would  not  be  so  from  a  bare  speaking  of  the  words, 
because  libel  perpetuates  and  disperses  the  scandal." 

From  this  time  on  the  series  of  cases  establishing  the  new 
tort  increases.  The  matter  may  be  said  to  have  been 
finally  determined  by  the  judgment  of  the  Exchequer 
Chamber  in  the  case  of  Thorley  v.  Lord  Kerry,  in  1812.* 
In  this  very  important  case  the  whole  subject  was  ably 
argued  by  eminent  counsel.  Sir  James  Mansfield,  in  deliv- 
ering the  judgment  of  the  court,  reluctantly  admitted  that 
'  the  distinction  has  been  made  between  written  and  spoken 
slander  as  far  back  as  Charles  the  Second's  time.' 

"  I  do  not  now  recapitulate  the  cases,"  he  said  in  conclusion,  "  but  we 
cannot  in  opposition  to  them  venture  to  lay  down  at  this  day  that  no  ac- 
tion can  be  maintained  for  words  written  for  which  an  action  could  not  be 
maintained  if  they  were  spoken.  If  the  matter  were  for  the  first  time  to 
be  decided  at  this  day,  I  should  have  no  hesitation  in  saying  that  no  action 
could  be  maintained  for  written  scandal  which  could  not  be  maintained  for 
the  words  if  they  had  been  spoken."5 

1  Hardres  470  ;  Skinner  124. 

2  Law  Quar.  Rev.,  xviii,  394,  395. 

3  Fitzgibbon  254.         4  4  Taunton  355. 

5  For  the  adoption  of  the  distinction  in  American  law,  see  Dole  v. 
Lyon  (N.  Y.  181 3)  10  Johns.  447;  Cooper  v.  Greeley  (N.  Y.,  1845)  1 
Denio  347  at  362 ;  Clark  v.  Binney  (Mass.  1824)  2  Pick,  113;  Colby  v. 
Reynolds  (1834)  6  Vt.  489. 
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The  historical  development  of  actionable  defamation  has 
now  been  traced  to  the  time  when  the  distinction  as  to  form 
became  fixed.  Written  defamation  is  libel;  spoken  defama- 
tion is  slander.  Libel  is  a  crime  as  well  a  tort;  slander  of  a 
private  individual  may  be  a  tort,  but  is  no  crime.  Any 
written  words  which  injure  one's  reputation  are  libellous; 
but  many  words  which  would  be  actionable  if  written  are 
not  actionable  if  merely  spoken.  In  the  case  of  slander  a 
plaintiff  must  satisfy  the  jury  that  the  words  spoken  impute 
the  commission  of  a  crime,  or  the  presence  of  certain  con- 
tagious disorders,  or  that  they  disparage  him  in  the  way  of 
his  office,  profession  or  trade,  in  all  other  cases  he  must 
prove  special  damage,  that  is,  that  he  has  sustained  some 
pecuniary  loss  as  a  direct  consequence  of  the  utterance  of 
the  words  complained  of. 

It  remains  only  to  consider  whether  there  is  any  rational 
basis  for  this  distinction  as  a  test  of  actionable  quality. 
The  process  of  attempting  to  give  a  rational  or  scientific 
basis  to  legal  rules  which  have  their  origin  in  historical  ac- 
cidents is  familiar  to  students  of  English  law;  the  law  of 
defamation  has  been  its  favorite  field.  Yet  it  is  easily  de- 
monstrable that  none  of  the  reasons  usually  given  for  the 
distinction  affords  any  convincing  explanation  why  certain 
words  if  written  are  actionable,  while  the  same  words  if 
spoken  are  not.  These  reasons  apply,  in  fact,  only  to  the 
extent  of  the  damage,  not  to  the  cause  of  action.  If  one's 
reputation  has  in  fact  been  injured  by  the  spoken  words, 
he  ought  to  be  allowed  to  recover  some  damages,  although 
it  may  be  true  that,  had  the  words  been  written,  he  would 
have  been  entitled  to  more.  There  are  three  elements  in 
defamation:  the  form  of  the  publication,  the  character  of 
the  matter  published,  and  the  motives  with  which  it  was 
published.  An  actionable  test  may  be  rationally  based 
upon  the  character  of  the  publication,  perhaps  upon  the 
motive  with  which  it  was  published,  but  not  upon  its  form. 
Yet  the  English  classification  makes  everything  of  form 
and  neglects  the  substance. 

The  classification  upon  the  basis  of  form  was  based 
upon  the  inference  that  written  defamation  necessarily 
has  a  more  extensive  circulation  than  spoken  scandal. 
This    may  or  may  not    be  so.     A  public   denunciation    by 
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word  of  mouth  surely  has  a  wider  circulation  than  an 
insinuation  in  writing  in  a  confidential  letter.  Even  in 
the  instance  of  widest  publicity — publication  in  a  news- 
paper— the  publication  can  be  stopped,  an  apology  can 
be  printed;  but  slander  cannot  be  thus  neutralized.  If, 
indeed,  the  inference  were  true  it  would  be  no  rational  test 
of  actionability.  The  degree  of  publicity,  apart  from  the 
nature  of  the  charge,  would  only  affect  the  extent  of  the 
injury.  Written  defamation,  it  is  true,  has  a  de  facto  per- 
manence; but  the  causes  of  a  prejudice  are  forgotten  while 
the  prejudice  survives,  and  if  a  man's  reputation  has  suf- 
fered it  makes  no  difference  to  him  whether  the  attack 
which  injured  him  is  preserved  in  the  back  files  of  a  news- 
paper. Moreover  written  defamation  operates  against  rep- 
utation largely  by  becoming  in  its  course  spoken  slander. 
Again,  if  we  look  at  this  inference  particularly  from  the 
point  of  view  oi  its  effect  upon  reputation,  it  is  equally  un- 
true. It  would  seem  to  imply  that  the  injury  done  to  the 
person  defamed  is  rather  in  proportion  to  the  extent  over 
which  the  defamatory  matter  is  spread  than  to  the  gravity 
of  the  charge  itself.  But  the  greater  part  of  the  injury 
done  by  defamation  is  comprised  within  the  narrow  circle 
of  one's  acquaintances.  The  defamation  of  an  unknown 
person  may  be  as  void  of  effect  as  the  defamation  of  a  fic- 
ticious person.  Within  the  circle  to  which  defamation  ex- 
tends, and  in  regard  to  a  private  person,  that  circle  is  more 
readily  reached  by  speech  than  by  writing. 

One  of  the  reasons  commonly  given  in  the  books  is  that 
written  defamation  implies  a  superior  degree  of  malice  than 
that  which  inspires  words  spoken,  perchance,  in  the  heat  of 
argument.  Witness  the  reductio  ad  absurdum  in  applying  this 
view  to  the  familiar  case  of  the  publication  by  a  newspaper 
of  a  speech  made  at  a  public  meeting.  A  speaker  at  a  pub- 
lic meeting,  speaking,  it  maybe,  with  deliberate  malice  and 
with  knowledge  that  his  words  are  being  taken  down  for 
publication,  makes  a  false  statement  concerning  an  oppo 
nent,  and  yet  so  frames  his  words  that,  in  the  absence  of 
special  damage,  he  does  not  expose  himself  to  an  action  for 
slander.  The  speaker  goes  unpunished;  but  the  newspaper 
publishing  a  report  of  the  meeting,  desiring  only  to  pass  it 
on  to  the  public  for  whom  it  was  intended,  so  that  it  may 
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judge  between  the  speaker  and  his  adversary — the  news- 
paper becomes  liable  for  the  printed  words  which  were  not 
actionable  when  spoken.  ' 

Then  it  is  said  that  the  tendency  to  create  a  breach  of 
the  peace  is  more  direct  in  the  case  of  libel  than  in  the  case 
of  slander;  hence  libel  alone  is  a  crime.  But  if  one  calls 
you  a  liar  to  your  face,  are  you  not  more  likely  to  resent  it 
with  force  than  you  would  be  under  any  other  circum- 
stances? And,  in  the  present  day  at  least,  defamation  pub- 
lished in  the  tangible  form  of  writing  or  print  is  precisely 
the  kind  of  defamation  which  is  least  likely  to  lead  to  a 
breach  of  the  peace.  Other  and  better  remedies  are  open; 
an  attack  in  a  pamphlet  or  a  newspaper  may  be  met  through 
the  same  medium.  It  is  whispered  scandal,  which  never 
takes  tangible  form  and  cannot  therefore  be  contradicted, 
that  really  leads  to  violence. 

1  Law  Quar.  Rev.,  x,  158. 

Van  Vechten  Veeder. 
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NOTES. 


Failure  to  Furnish  Medical  Attendance  to  a  Minor. — The 
law  as  to  the  practice  of  Christian  Science  and  kindred  forms  of 
mental  healing  involves  some  interesting  problems  and  is  still  in 
the  making.  Any  decision  bearing  on  it  creates  wide  interest  as  is 
evidenced  by  the  reception  of  the  recent  case  of  Hie  People  of  the 
State  of  New  York  v.  Pier  son  (1903)  30  N.  Y.  Law  Journal  247. 
The  Court  of  Appeals  held  that  a  parent  or  guardian  may  be  con- 
victed who,  when  a  child  under  his  care  is  dangerously  ill,  wilfully 
neglects  to  summon  to  its  aid  a  physician,  that  is  a  person  who  is 
duly  admitted  to  practice  medicine  under  the  laws  of  the  State.  It 
is  not  enough  to  employ  the  services  of  a  spiritual  or  mental  healer. 
The  indictment  had  been  brought  under  §  288  of  the  New  York 
Penal  Code  which  provides  that  a  person  who  "wilfully  omits, 
without  lawful  excuse,  to  perform  a  duty  by  law  imposed  upon 
him,  to  furnish  food,  clothing,  shelter  or  medical  attendance  to  a 
minor  *  *  *  is  guilty  of  a  misdemeanor."  It  seems  that  this  is 
the  first  time  that  such  a  question  has  been  raised  in  this  country 
in  a  court  of  higher  resort.  In  England  several  convictions  under 
statutes  have  been  upheld.  At  common  law,  in  spite  of  dicta  to 
the  contrary,  the  better  opinion  is  that  a  parent  was  under  no  obli- 
gation to  furnish  medical  attendance  to  his  child.  Peg.  v.  IL;^- 
staffe  (1868)  10  Cox  Cr.  Cases  530.  The  first  statute  was  that  of 
31  &  32  Victoria  cap.  122  §  37  (1868),  which  enacted,  "When 
any  parent  shall  wilfully  neglect  to  provide  adequate  food,  cloth- 
ing, medical  aid  or  lodging  for  his  child,  being  under  his  custody, 
under  the  age  of  fourteen  years,  whereby  the  health  of  such  child 
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shall  have  been  or  shall  be  likely  to  be  seriously  injured,  he  shall 
be  guilty  of  an  offense  punishable  on  summary  conviction."  Under 
this  statute  an  indictment  for  manslaughter  was  brought  against  a 
parent,  one  of  a  sect  called  the  Peculiar  People,  who  had  neglected 
to  provide  medical  aid  for  his  child,  by  reason  of  which  neglect  the 
child  died.  The  conviction  was  affirmed  by  the  Court  of  Criminal 
Appeal.  The  words  of  Lord  Coleridge  are  in  point.  "To  cause 
death  by  culpable  neglect  is  manslaughter  and  the  neglect  on  the 
part  of  the  prisoner  which  caused  death  was  a  wilful  disobedience 
of  the  law,  a  wilful  neglect  of  the  duty  imposed  by  statute.  It 
was  therefore  culpable  neglect."  Reg.  v.  Dowries  (1875)  L.  R.  1 
Q,  B.  Div.  25. 

In  this  country  while  it  has  been  long  established  that  a  legis- 
lature under  its  police  power  may  enact  laws  regulating  the  prac- 
tice of  medicine,  what  constitutes  such  practice  is  somewhat  unset- 
tled. The  question  arises  in  actions  by  the  State  against  alleged 
illegal  practitioners,  and  in  suits  to  recover  for  services,  rendered  by 
persons  who  have  not  complied  with  the  State  regulations  applica- 
ble to  physicians,  when  the  court  must  determine  whether  the 
services  were  legally  rendered.  In  some  jurisdictions  it  has  been 
held  that  the  practice  of  osteopathy  is  not  the  practice  of  medicine 
within  the  meaning  of  the  statute.  Nelson  v.  Board  0/  Health 
(1900)  108  Ky.  769;  Smith  v.  Lane  (1881)  24  Hun  632.  The 
decisions  upon  Christian  Science  are  conflicting  and  each  inter- 
pretation turns  largely  upon  the  statute  of  the  particular  State. 
In  State  v.  Afylod  (1898)  20  R.  I.  632  the  defendant,  a  Christian 
Scientist,  was  charged  with  practicing  medicine  without  a  license. 
The  court  held  that  the  teaching  of  the  principles  of  Christian 
Science  and  the  attempt  to  cure  by  words  of  encouragement  and 
prayer  for  divine  assistance  was  not  the  practice  of  medicine  and 
discharged  the  defendant.  In  Nebraska  the  statute  is  much 
broader  in  its  terms.  "Any  person  shall  be  regarded  as  practicing 
medicine  within  the  meaning  of  this  act  who  shall  operate  on,  pro- 
fess to  heal,  or  prescribe  for  or  otherwise  treat  any  physical  or  men- 
tal ailment  of  another  *  *  *. "  Nebraska  Laws  of  1891,  cap.  35. 
Under  this  statute  a  conviction  for  illegally  practicing  medicine  was 
secured  though  the  evidence  was  similar  in  character  to  that  in  the 
case  of  Stale  v.  Afylod,  supra.  Stale  v.  Busuell  (1894)  40  Neb.  158. 
The  New  York  Public  Health  Law  does  not  define  the  term  "prac- 
tice of  medicine." 

It  would  seem  that  the  statute  on  which  the  principal  case  is 
based  being  intended  to  protect  the  life  and  health  of  children  is 
well  within  the  police  power  of  the  State.  The  case  suggests  sev- 
eral interesting  questions,  along  the  same  line,  that  the  law  may 
find  more  difficulty  in  answering,  Could  the  legislature  so  broaden 
the  scope  of  §  288  as  to  cover  adults  or  would  this  be  an  unwar- 
ranted invasion  of  personal  liberty  ?  See  the  opinion  of  Peckham 
J.  in  American  School  of  Magnetic  Healing  v.  Ale  Annuity  (1902) 
187  U.  S.  94.  Assuming  that  the  legislature  might  make  it  a  mis- 
demeanor for  a  person  who  professes  to  heal  by  mental  or  Christian 
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Science  to  take  the  entire  charge  of  a  child  in  a  case  of  serious  ill- 
ness, to  the  exclusion  of  a  regular  physician,  would  the  police 
power  warrant  the  extension  of  such  a  provision  to  the  case  of 
adults  in  other  than  infectious  diseases  ?  Again,  as  the  law  stands 
to-day  could  the  same  result  be  reached  in  New  York  under  §  193 
of  the  Penal  Code,  which  provides  that  culpable  negligence  is  a 
cause  of  manslaughter,  as  was  reached  by  Lord  Coleridge  in  Reg.  v. 
Dowries,  supra  ? 


The  Statute  of  Frauds  and  the  Scope  of  the  General 
Denial. — Two  recent  cases,  allowing  advantage  to  be  taken  of 
the  Statute  of  Frauds  under  the  general  denial,  are  illustrative  ot 
the  persistence  of  the  influence  of  the  precedents  of  common  law 
pleading  even  under  a  reformed  procedure.  Indiana  Trust  Co.  v. 
Finnitzcr  (Ind.  1903),  67  N.  E.  520;  Rief  v.  Riibe,  (Nebr.  103), 
94  N.  W.  517.  The  result  reached  seems  unsound  both  in  the 
scope  given  to  the  general  denial  and  in  the  interpretation  in  effect 
put  upon  the  Statute  of  Frauds.  The  original  scope  of  the  general 
issue  was  to  traverse  only  the  essential  allegations  oi  the  declaration, 
which  in  actions  of  assumpsit  were  merely  the  essential  elements 
of  the  formation  of  a  contract.  By  arbitrary  extension  this  plea 
later  permitted  the  introduction  of  matter  showing  that  such  con- 
tract was  void  in  law,  owing  to  illegality,  usury,  coverture,  etc., 
and  also,  purely  personal  defences  which  would  render  it  merely 
voidable.  The  Hilary  Rules  and  Judicature  Acts  remedied  this 
vice  by  confining  the  plea  to  its  logical  office  of  a  denial  of  the  es- 
sential allegations  of  the  declaration  and  reserving  for  special  pleas 
all  matter  rendering  the  contract  either  void  or  voidable.  There  seems 
no  valid  reason  for  giving  to  the  general  denial,  which  under  the 
reformed  procedure  has  taken  the  place  of  the  general  issue,  any 
more  than  this  its  logical  effect.  It  is  clearly  improper,  then,  to 
allow  the  Statute  of  Frauds  to  be  taken  advantage  of  under  this 
plea  for,  whatever  else  may  be  the  effect  of  the  Statute,  it  certainly 
does  not  make  conformity  with  its  provisions  an  element  in  the 
formation  of  the  contract  and  so  a  necessary  allegation  of  the  de- 
claration. If  the  oral  agreement  precedes  the  requisite  writing  the 
contract  is  treated  as  made  on  the  earlier  date  both  in  law  a  nd 
equity.  Following  the  Common  Law  rule  and  in  disregard  of 
these  principles  and  of  the  seeming  intention  of  the  Hilar}-  Rules, 
the  defendant  was  allowed  in  Buttemere  v.  Hayes  (1839)  5  M.  & 
W.  456,  to  take  advantage  of  the  Statute  under  the  general  issue 
and  this  error  was  only  remedied  in  England  by  the  Judicature 
Acts.  The  influence  of  this  decision  seems  largely  reponsible  for 
the  result  in  the  principal  cases. 

Even  where  improperly  broadening  the  scope  of  the  general  de- 
nial, real  defences  are  allowed  thereunder,  the  Statute  of  Frauds 
cannot  properly  be  raised,  for  the  better  view  is  that  it  is  a  per- 
sonal and  not  a  real  defence.  To  be  sure,  in  allowing  a  demurrer, 
where    non-compliance  with    the  Statute  appeared    upon    the    face 
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of  the  declaration,  the  pleadings  seem  to  indicate  that  the  contrary 
view  was  taken  at  common  law,  and  there  are  some  expressions  in 
the  cases  to  the  same  effect,  Reade  v.  Lamb  (1851),  6  Exch.  129; 
yet,  so  far  as  substantive  law  is  concerned,  there  is  nothing  to  in- 
dicate that  it  was  a  real  defence.  In  fact,  the  cases  seem  to  hold 
that  it  cannot  be  taken  advantage  of  by  interested  third  parties. 
Dawson  v.  Ellis  (Eng.  1820),  1  J.  &  W.  524.  So  in  the  jurisdic- 
tions of  the  principal  cases  there  seems  to  be  the  same  inconsist- 
ency, for  where  the  rights  of  a  third  party  were  concerned,  the 
courts  have  treated  the  defence  as  purely  personal.  Dixon  v. 
Duke  (1882)  85  Ind.  434;  Rickards  v.  Cunningham  (1880)  10  Neb. 
417.  In  England  and  in  most  American  jurisdictions  the  plead- 
ings are  in  the  main  brought  into  conformity  with  the  substantive  law 
in  refusing  to  allow  advantage  to  be  taken  of  non  compliance  with 
the  Statute  under  a  general  denial.  Crane  v.  Powell  (1893),  139 
N.  Y.  379;  Wolf  v.  Booker  (1901),  97  111.  App.  139;  Smith  v. 
Prilchetl  (1893)  98  Ala.  649;  Ctity  v.  Manufacturing  Co.  (1893)  93 
Tenn.  276.  But  even  in  some  of  these  jurisdictions  there  is  a 
trace  of  the  influence  of  the  common  law  pleading  in  the  incon- 
sistency of  allowing  the  demurrer  where  the  defect  appears  on  the 
face  of  the  complaint.  Dictum  in  Crane  v.  Powell,  supra;  Elliott 
v.  Jenness  (1872),  in  Mass.  29;  Dicken  v.  McKinley  (1896)  163 
111.  318;  Strouce  v.  Eltuig  (1895)  no  Ala.  132. 


Right  of  a  Common  Carrier  to  Insist  upon  the  Observance 
of  Regulations. — It  is  well  settled  in  the  law  of  common  carriers 
that  a  passenger  must  conform  to  the  reasonable  regulations  of  the 
carrier  and  if  they  are  disobeyed  the  carrier  is  justified  in  ejecting 
one  who  so  disobeys  them.  Graville  v.  R.  R.  (1887)  105  N.  Y. 
525;  Hutch,  on  Carriers  §  587  et  seq.  Such  regulations,  as  for 
example  that  requiring  the  purchase  of  a  ticket  or  the  payment  of 
excess  fare,  often  present  to  the  passenger  alternatives,  the  second 
of  which  in  effect  imposes  a  penalty  for  a  failure  to  accept  the  first. 
A  difficult  question  arises  when  acceptance  of  the  first  alternative 
is  rendered  impossible  through  fault  of  an  agent  of  the  carrier. 
The  question  then  is  whether  or  not  the  passenger  is  justified  in  re- 
fusing to  conform  to  the  second  alternative  of  the  regulation  and 
whether,  if  ejected,  he  may  recover  damages  for  such  ejection.  It 
is  every  where  admitted  that  he  may  recover  in  contract  or  quasi- 
contract.  Such  a  situation  is  most  apt  to  arise  under  one  of  the 
three  following  situations  —  (a)  where  the  regulation  is  that  ex- 
tra fare  shall  be  paid  if  the  passenger  has  no  ticket  and  he  is  with- 
out a  ticket  because  the  ticket  office  was  closed  or  through  some 
other  default  of  the  carrier;  or  {b)  where  the  regulation  is  that  a 
passenger  shall  have  a  correct  ticket  or  pay  fare,  and  the  agent  is- 
sues a  ticket  the  invalidity  of  which  could  not  be  discovered  by 
reasonable  examination  on  the  part  of  the  passenger;  or  (c)  where 
the  agent  issues  a  ticket  which  is  invalid  on  its  face.  In  the  third 
case  there  seems  to  be  good  ground  for  holding  that  the  passenger 
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must  obey  the  regulation,  for  the  ticket  was  void  on  its  face  and  the 
passenger  should,  in  the  exercise  of  reasonable  care  have  noticed 
the  mistake  and  have  had  it  corrected.  Garrison  v.  United 
Railways  Co.  (Md.  1903)  55  Atl.  371.  Some  jurisdictions  hold, 
however,  that  even  under  such  circumstances  the  regulation  need 
not  be  obeyed.  R.  R.  v.  Dougherty  (1890)  86  Ga.  744.  In  the 
first  two  cases  it  seems  difficult  on  principle  to  justify  any  holding 
other  than  that  the  passenger  should  not  be  obliged  to  obey  that 
alternative  of  the  regulation  which  imposes  a  penalty,  when  the 
carrier  has  by  the  act  of  its  agent  made  it  impossible  for  him  to 
comply  with  the  other  alternative  of  the  regulation.  Under  such  a 
state  of  facts  the  regulation  as  respects  that  particular  passenger 
would  be  unreasonable  and  in  determining  his  rights  a  regulation 
should,  on  principle,  be  held  reasonable  or  unreasonable  when  con- 
sidered in  the  light  of  a  specific  case  rather  than  as  detached  from 
particular  circumstances.  And  this  is  the  rule  in  many  juris- 
dictions. R.  R.  v.  Wilson  (Ind.  1903)  66  N.  E.  950;  Hayier  v. 
Traction  Co.  (1901)66  N.  J.  L.  575. 

The  cases  which  hold  that  the  carrier  is  entitled  to  enforce  its 
regulation,  even  though  itself  in  fault,  go  on  the  theory  that  the 
contrary  rule  is  impracticable  and  a  direct  invitation  to  fraud.  A 
recent  New  York  case  rests  its  decision  on  this  broad  ground  of 
policy.  Monnier  v.  N.  Y.  C.  R.  R.  (1903)  175  N.  Y.  281.  It 
may  be  objected  that  this  rule,  besides  its  weakness  on  principle, 
tends  to  make  the  carrier  arbitrary  in  the  enforcement  of  its  regula- 
tions. Further,  that  though  the  passenger  has  an  action  if  he  is 
subjected  to  the  penalty  of  the  regulation  through  the  carrier's  fault, 
it  is  one  that  he  would  so  rarely  resort  to  that  the  carrier  would 
usually  actually  profit  by  its  own  wrong.  But  the  stronger  consid- 
erations of  policy  seem  to  support  the  New  York  view.  By  the 
contrary  rule  the  conductor  would  be  obliged  to  take  the  passen- 
ger's word  as  to  a  mistake  or  run  the  risk  of  subjecting  the  carrier 
to  the  payment  of  substantial  damages  and  this  would  open  a  large 
field  for  fraud.  Again  if  the  carrier  has  the  right  to  enforce  rigidly 
a  regulation  which  only  becomes  unreasonable  in  an  exceptional 
case  larger  facilities  can  be  afforded  to  the  public  than  would  other- 
wise be  possible.  Finally  it  would  seem  for  the  best  interests  of 
the  public  that  a  rule  easy  of  comprehension  and  application  should 
be  adopted  and  it  is  certainly  for  public  comfort  that  a  disputed 
point  should  be  argued  and  decided  in  court  and  not  by  conductor 
and  passenger  in  a  crowded  car. 


Right  of  Second  Mortgagee  to  Maintain  Trover. — Upon 
default  in  payment  of  the  sum  secured,  the  title  of  the  mortgagee  of 
chattels  becomes  absolute  in  law  and  his  right  to  possession  perfect. 
Thereafter,  the  mortgagor,  or  anyone  holding  his  title,  has  but  an 
equitable  right  of  redemption,  Brown  v.  Benient  (181 1)  8  Johns. 
96  ;  Judson  v.  Eaton  (1874)  58  N.  Y.  664  ;  Kimball  v.  F.  &  M. 
Nat'l  Bank  (1893)  138  N.  Y.  500,  which  right  can  be  enforced  only 
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in  equity.  Casserley  v.  Wilherbee  (i8go)  119  N.  Y.  522.  Here  may 
be  noticed  also  the  familiar  principle  that  the  mortgagor,  or  his  suc- 
cessor in  interest,  the  second  mortgagee,  has  the  right,  as  a  cestui. 
to  look  to  the  senior  mortgagee,  so  situated,  as  a  constructive  trus- 
tee of  any  surplus, — clearly  but  a  right  in  personam,  cognizable 
only  on  the  equitable  side  of  the  court.  Without  more,  it  should 
be  perfectly  obvious  that  the  mere  equitable  title  of  the  mortgagor, 
after  default  and  possession  under  the  first  mortgage,  is  not  sufficient 
to  support  an  action  at  law  for  the  conversion  of  the  property. 
Ring  v.  Neale  (1873)  1 14  Mass.  1 1 1.  If  there  is  no  right  to  posses- 
sion in  the  mortgagor  after  default  it  must  follow  that  there  can  be 
none  in  the  successor  to  his  rights.  Unless,  then,  he  acquires  some 
of  the  rights  of  the  first  mortgagee  it  would  seem  that  the  second 
mortgagee  has  no  right  to  possession  on  which  to  base  an  action  for 
conversion.  Rugg  v.  Barnes  ( 1 84 9 )  2  Cush.  591  ;  Clapp  v.  Glid- 
den  (1855)  39  Me.  448.  This  principle  has  been  recognized  in  New 
York.  Moore  v.  Prentiss  Tool  cV  Supply  Co.  (1892)  133  N.  Y.  144. 
Of  course  if  the  second  mortgagee  is  actually  in  possession  he  may 
maintain  trover  against  an  officer  who,  before  the  title  of  the  first 
mortgagee  becomes  absolute,  attaches  and  sells  the  goods  mort- 
gaged, Treat  v.  Gilmore  (i860)  49  Me.  34  ;  Gardner  v.  Morrison 
(1847)  I2  Ala.  547  ;  the  second  mortgagee  having  the  same  rights 
that  the  mortgagor  would  have  in  a  like  case.  The  same  rule  has 
been  properly  applied  where,  after  the  law-day,  the  second  mort- 
gagee takes  possession  before  the  first.  White  v.  Webb  (1842)  15 
Conn.  302. 

The  Appellate  Division,  First  Department,  of  the  New  York  Su- 
preme Court  has  recently  made  a  very  questionable  application  of 
the  foregoing  principles.  Columbia  Bank  v.  American  Surety  Co. 
(N.  Y.  1903)  84  App.  Div.  487.  After  default  the  second  mort- 
gagee attempted  to  add  to  his  rights  by  assuming  to  come  into  an 
anomalous  joint  possession  with  the  first  mortgagee  who  was  already 
in  possession.  It  was  held  that  he  could  bring  trover  against  the 
attaching  creditor  for  whom  the  sheriff  had  acted  in  taking  the 
property  in  attachment  proceedings.  As  has  been  seen  he  had  no 
right  to  possession  on  which  to  base  his  action.  Nor  would  he  seem 
to  have  acquired  any  de  facto  possession  sufficient  to  rest  it  upon. 
He  did  not  assume  to  come  into  a  joint  possession  under  a  joint 
title  with  the  other  mortgagee  nor  did  he  attempt  to -acquire  a  pos- 
session adverse  to  that  of  the  first  mortgagee  but  instead  seems  to 
have  recognized  the  rights  of  his  senior.  Nor  did  the  first  mort- 
gagee do  anything  to  divest  himself  of  the  possession  he  had  al- 
ready acquired.  The  sort  of  possession  claimed  by  the  second 
mortgagee  seems,  then,  to  be  one  not  known  to  the  law,  certainly  it 
is  not  such  as  has  hitherto  furnished  the  basis  for  an  action  of  con- 
version. On  the  whole,  it  would  seem  that  the  correct  way  of 
working  out  the  rights  of  the  second  mortgagee  is  by  making  the 
first  mortgagee  a  constructive  trustee  of  the  residue  after  the  satis- 
faction of  his  claim.  The  fact  that  the  first  mortgagee  has  already 
recovered  a  judgment  in  trover  for  the  amount  of  his  lien  should 
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make  no  difference  in  the  result,  as  that  judgment  has  not  been 
satisfied  and  the  legal  title  has  not  passed  to  the  converter  ;  but  if 
it  had  passed,  it  would  still  be  impressed  with  the  trust  in  favor  of 
the  second  mortgagee,  whose  action  in  personam  would  then  be 
against  the  sheriff  on  the  equity  side  of  the  court.  The  proper  dis- 
position of  the  case  is  suggested  by  Laughlin,  J.,  dissenting. 


Imperfect  Identification  of  Vendee,  Indorsee  or  Consignee. — 
There  is  in  several  branches  of  the  law  a  situation  created  by  fraud 
in  which  uncertainty  exists  as  to  whether  an  ostensible  party  to  a 
transaction  was  intended  to  be  such  by  the  actor.     When  B,  repre- 
senting himself  as  C,  obtains  from  A  the  sale  of  chattels,    or  the 
indorsement  of  a  draft,   or  the  shipment  of  goods  by  carrier,  does 
he  thereby  get  title,  or  become  the  indorsee,  or  the  consignee  so  as 
to  protect  an  innocent  third  party  to  whom  he  transfers  the  goods, 
or  the  bank  that  pays  him  the   draft,    or  the  canier  that  delivers 
the  goods  to  him?     Each   case  supposed  involves  the  analysis  of 
intention  with    a    view     to    determining    substantially    the    same 
question,  viz.  what  person  has  the  actor  singled  out  to  receive  the 
benefit  of  a  legal  disposition  he  has  made  or  purported  to  make. 
Parity  of  reason  dictates  that  there  should  be  uniformity  of  decision 
upon  the  point  in  all  three  branches  of  the  law.      Where  the  trans- 
action is  inter  praesentes  and  the  impostor  acts  in  his  own  right  and 
not  as  agent  for  another  it  is  almost  universally  held  that  he  has 
succeeded  in  obtaining  rights  through  the  transaction  under  which 
innocent    third  parties  will  be  protected.      Robertson   v.    Coleman 
(1886)  141  Mass.  231.,    Land  Title  and  Trust  Co.  v.  X.  W.  Xational 
Bank  (1900)  196  Pa.  230.,   Dunbar  v.  Boston  etc.  R.  R.  Co.    (1876) 
no  Mass.  26.;   Tollman  v.   American  Nat.  Bk.  (1901)  52  L.  R.  A. 
877,  contra.      In  such  a  situation  it  may  fairly  be  argued  that  the 
vendee,  payee,   or  consignee  intended  by  the  plaintiff,  in  any  other 
than   a  highly  metaphysical    sense,   was  the    person   before   him, 
objectively  identified  as  such.      By  his  actual  physical  presence  B 
has  substituted  himself  effectively  for  the  abstract  peisonality  in  As 
mind. 

When  the  party  misrepresenting  himself  negotiates  from  a 
distance,  however,  a  more  intricate  question  is  raised.  If  he  com- 
municates by  letter  in  the  name  of  an  actual  person  known  to  the 
plaintiff,  and  the  plaintiff,  as  a  result  sends  a  check,  is  the  check 
intended  for  the  known  party  or  for  the  impostor  who  wrote  the 
letter  ?  This  question  was  squarely  before  the  Nebraska  court  in 
the  recent  case  of  Hoffman  v.  American  Exchange  Bank  (1903)  96 
N.  W.  112.  An  executor  making  final  distribution  of  an  estate 
advertised  for  a  certain  legatee,  C,  of  whose  whereabouts  he  was 
ignorant,  desiring  to  remit  a  balance  due  him.  He  had  previously 
made  two  payments  to  C,  one  by  mail  and  one  in  person.  Receiving 
from  an  impostor  a  letter  purporting  to  come  from  C,  the  plaintiff  sent 
a  draft  indorsed  specially  to  C,  to  the  address  given.  The  Court, 
improperly  it  seems,  refused  to  allow  him  to  recover  from  the  bank 


XOTES.  581 

which  paid  the  draft  to  the  impostor.  In  negotiations  inter  absentes 
there  is  obviously  not  that  complete  identification  of  the  other  party 
which  exists  where  the  impostor  appears  in  person.  Here  the  ven- 
dor, indorser,  or  consignor  may  often  intend  to  deal  with  a  person 
identified  in  his  mind,  partly  by  attributes  of  the  man  personated, 
partly  by  attributes  of  the  impostor.  For  example  in  the  principal 
case  the  plaintiff  may  have  identified  the  person  to  whom  he  intended 
to  indorse  partly  by  attributes  of  the  real  legatee,  partly  by  attributes 
of  the  man  from  whom  he  received  the  letter  and  address.  To  the 
validity  of  a  disposition  to  an  impostor  it  would  seem  necessary  that 
he  must  show  that  the  attribute  which  was  the  determining  factor 
of  identification  was  one  that  applied  to  him  exclusively.  If  there 
is  a  conflict,  attributes  of  each  furnishing  substantial  factors  of 
identification,  or  if  the  determining  attribute  is  one  of  the  man  he 
is  personating,  the  impostor  must  fail.  B  has  not  succeeded  in 
substituting  his  own  personality  for  that  of  C  in  the  mind  of  A 
and  consequently  cannot  be  said  to  have  been  selected  as  vendee, 
indorsee,  or  consignee.  Where,  as  in  the  principal  case,  the  actor 
had  actually  met  the  man  personated  it  would  seem  that  nothing 
short  of  the  actual  presence  of  the  impostor  should  be  allowed  to 
effect  such  a  substitution.  Certainly  his  mere  handwriting  should 
not  be  held  to  effect  it.  And  this  is  generally  held  to  be  the  law. 
American  Express  Co.  v.  Stack  (1867)  29  Ind.  27;  Cundy  v.  Lindsay 
(1878)  L.  R.  3  A.  C.  459.  The  difficult  problems  arise  where  the 
vendor,  indorser,  or  consignor  has  no  personal  acquaintance  with 
either  the  man  personated  or  the  impostor.  It  would  seem  that 
they  should  be  solved  by  the  application  of  the  principles  stated 
above. 


Equity  Jurisdiction  Over  the  Assignment  of  Choses  in 
Action. — Reflecting  primitive  social  conditions,  the  Common  Law 
found  no  necessity  for  affording  a  means  of  transferring  rights  and 
obligations  arising  out  of  a  claim  in  personam.  Increasing  com- 
plexity of  commercial  ties,  however,  involved  finding  a  means  of 
assigning  such  rights.  Singularly  enough,  the  English  courts,  ap- 
parently independently,  adopted  to  this  end  the  device  of  the 
Roman  Law,  the  letter  of  attorney.  The  prosecution  of  a  civil 
action  through  an  agent  was  already  familiar.  To  give  a  third 
party  an  interest  in  a  chose  in  action  such  as  he  could  have  ac- 
quired had  the  same  been  assignable,  was  to  a  great  extent  accom- 
plished by  appointing  him  an  agent  with  power  to  collect  the  claim 
for  his  own  use.  By  the  middle  of  the  thirteenth  century,  we  find 
assignments  by  power  of  attorney  recognized  in  the  English  courts 
of  law.  2  Pollock  and  Maitland,  History  of  Engl.  Law,  226-7.  The 
interest  of  the  creditor-agent,  being  entirely  dependent  upon  the 
will  of  his  pseudo-principal  was,  however,  liable  at  any  moment  to 
be  defeated  by  the  latter's  interposition.  Resort  appears  to  have 
been  had,  in  such  a  case,  to  the  courts  of  chancery  to  protect  the 
"assignee."     1  Harvard  Law  Review  6,  7.     The  early  development 
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of  equity  jurisdiction  over  assignments  is  obscure,  but  it  was  ulti- 
mately well  defined  as  auxiliary  to  that  of  the  courts  of  law.  As  a 
payment  to  or  release  by  the  assignor  was  a  valid  defense  to  an 
action  at  law  in  his  name  by  the  assignee,  equity  interfered  to  give 
the  latter  a  remedy  in  such  a  case  against  the  debtor,  after  notice. 
As  the  procedure  at  law  forbade  giving  a  power  of  attorney  for  less 
.  than  the  whole  claim  assigned,  equity  permitted  the  assignee  to  make 
good  his  interest  in  this  instance,  too.  by  a  suit  in  his  own  name, 
Letl\.  Morris  (i 83 1)  4  Sim.  607.  With  these  two  exceptions  the 
jurisdiction  of  equity  was  from  the  first  refused  where  the  remedy 
of  the  assignee  at  law  in  the  name  of  his  assignor  was  adequate. 
Hammond  v.  Messenger  (1838)  9  Sim.  327.  In  time  the  equitable- 
doctrine  of  notice  was  taken  over  and  applied  in  courts  of  law. 
Legh  v.  Legh  (1799)  1  B.  &  P.  447,  and  the  reformed  procedure 
has  permitted  the  assignee  to  sue  at  law  in  his  own  name. 

The  development  above  outlined  went  on  without  any  judicial 
definition  of  the  nature  of  the  assignee's  control  over  the  claim. 
The  early  conception  of  the  assignee  as  a  mere  agent  had  given  way 
to  one  regarding  him  as  having  a  distinct  interest,  the  incidents  of 
which  were  clearly  defined  but  whose  nature  was  uncertain.  It  dif- 
fered from  a  mere  agency  to  collect  in  that  equity  would  not  recog- 
nize a  revocation  after  notice  to  the  debtor.  Nor  was  it  a  property 
interest,  because  it  had  to  be  enforced  in  the  name  of  the  assignor. 
While  the  courts  do  not  seem  to  have  so  conceived  it,  the  incidents 
of  the  assignee's  right  are  those  resulting  from  an  agency  with  a  col- 
lateral agreement  by  the  assignor  not  to  revoke.  If  the  irrevocabil- 
ity of  the  right  rested  merely  in  contract  it  would  follow  that  the 
assignor  might  revoke  and  thereby  shut  off  any  right  of  the  assignee 
against  the  debtor  leaving  his  only  remedy  against  the  assignor. 
And  such  in  law  was  the  effect  of  a  release  or  payment  by  the  as- 
signor. But  equity  in  the  exercise  of  its  jurisdiction  over  the  nega- 
tive covenant  of  the  assignor  could  restrain  him  from  breaking  it 
and  refuse  to  allow  the  debtor,  after  notice,  to  set  up  a  revocation, 
release  or  payment  as  a  defense  to  an  action  by  the  assignee.  Much 
of  the  uncertainty  with  reference  to  the  assignee's  right  has  arisen  by 
reason  of  the  failure  of  the  courts  and  text-writers  to  distinguish  be- 
tween this  so-called  "power  coupled  with  an  interest"  and  the 
true  power  coupled  with  an  interest  as  recognized  by  the  law  of 
property.  1  Tiffany,  Law  of  Real  Property,  pp.  614-5.  The  latter 
is  a  true  right  in  rem,  irrevocable  in  its  very  nature;  the  former  as  above 
indicated  is  irrevocable  only  by  reason  of  the  jurisdiction  exercised 
by  courts  of  equity.  1  Harvard  Law  Review,  7.  It  is  essentially 
an  agency  which  the  principal  by  the  terms  of  its  creation  may  not 
revoke,  and  which  upon  notice  becomes  irrevocable  as  to  the  debtor. 

The  function  of  notice  being  simply  to  protect  the  assignee 
from  collusion  between  the  assignor  and  the  debtor,  it  is  in  no  way 
essential  to  the  creation  of  the  assignment  itself.  The  failure  to 
recognize  this  fundamental  principle  has  led  to  the  erroneous  hold- 
ing in  some  jurisdictions  that  notice  is  necessary  to  perfect  the 
assignment  and  that  the  priority  as  between  successive  assignees 
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depends  upon  the  order  in  which  they  give  notice  to  the  holder  of 
the  fund.  Dearie  v.  Hall  (1828)  3  Russell  48  ;  Spain  v.  Hamilton's 
Adnir  (1863)  1  Wall.  604.  The  difficulty  resulting  from  this  hold- 
ing is  illustrated  by  two  recent  cases  in  the  Supreme  Court  of  Penn- 
sylvania. The  first,  Appeal  of  Moses  (Pa.  1903)  55  Atl.  213,  fol- 
lowing Dearie  v.  Hall,  supra,  held  that  a  second  assignee  upon  giv- 
ing notice  to  the  debtor,  acquired  priority  over  a  former  assignee, 
who  had  failed  to  give  notice.  Since  neither  the  assignor  nor  the 
second  assignee  had  reduced  the  chose  in  action  to  possession, 
there  was  no  question  of  collusion  between  the  debtor  and  the 
assignor,  or  his  representatives,  and,  therefore,  failure  of  the  first 
assignee  to  give  notice  was  immaterial,  and  the  priority  of  the  as- 
signments should  have  been  simply  a  question  of  the  order  in  which 
they  were  executed.  Tingle  v.  Fisher  (1882)  20  W.  Va.  497.  In 
the  second  case,  Appeal  of  Trust  Co.  (Pa.  1903)  55  Atl.  216,  be- 
tween two  consecutive  assignees,  the  second  only  of  whom  gave 
notice,  a  creditor  of  the  assignor  had  attached  the  fund,  and  the 
court  held  that  the  first  assignee  should  be  preferred  and  the  second 
postponed  to  the  attaching  creditor,  upon  the  theory  that  the  at- 
taching creditor  acquired  only  the  assignor's  interest  after  the  first 
assignment,  and  the  second  assignee  only  the  residue  after  the  at- 
tachment was  satisfied.  Since  the  attachment  lien  when  perfected 
operated  simply  as  an  assignment,  and  since  the  claim  had  not 
been  reduced  to  possession,  notice,  as  was  pointed  out  above, 
should  here  also  be  held  immaterial,  and  therefore  the  decision  is 
clearly  sound  and  opposed  to  the  result  reached  in  the  first  case. 

As  to  the  second  branch  of  equity  jurisdiction  over  assign- 
ments, the  cases  of  partial  assignments  generally  present  this  situa- 
tion :  an  order  given  by  a  debtor  to  his  creditor  upon  a  third  per- 
son to  pay  out  of  a  particular  fund  due  or  to  become  due  to  the 
debtor.  Yeates  v.  Groves  (1 791)  1  Ves.  Jr.  280  ;  Brice  v.  Bannister 
(1878)  L.  R.  3  Q.  B.  D.  569  If  a  consent  by  the  debtor  could  be 
found  there  was  no  ground  for  Equity  jurisdiction  for  the  remedy 
at  law  was  adequate,  the  assignee  suing  in  his  own  name  on  a  new 
promise,  express  or  implied.  Walker  v.  Rostron  (1842)  9  M.  &  W. 
411.  Both  these  cases  are  to  be  distinguished  from  that  of  a  bill 
of  exchange  drawn  generally  on  the  credit  of  the  drawer.  Brill  v. 
Tultle  (1880)  81  N.  Y.  454.  Such  an  assignment  may  be  made  by 
parol  agreement,  Risleyv.  The  Bank  (1881)  83  N.  Y.  318;  or  by 
drawing  a  check  on  the  special  fund,  Fortier  v.  Delegardo  &  Co. 
(C.  C.  A.  5th  Cir.  1903)  122  Fed.  604  ;  or  by  mailing  a  letter  con- 
taining an  order  on  the  holder  of  the  fund,  Burn  v.  Carvalho  (1839) 
4  M.  &  C.  690 ;  or,  by  a  mere  notice  mailed  to  the  assignee  that 
the  assignor  has  directed  his  debtor  to  pay  over  part  of  a  fund, 
Alexander  v.  Steinhardt,  Walker  &  Co.  (1903)  2  K.  B.  208.  In 
the  last  two  cases  the  assignment  was  held  good  on  the  mailing  of 
the  letter,  the  assignor  having  become  bankrupt  after  the  mailing, 
but  before  the  receipt  by  the  assignee.  It  would  seem,  then,  that 
equity  "examines  the  conscience,"  giving  effect  to  the  intention  of 
the  assignor  to  make  a  valid  assignment,  and  not  to  the  form  or 
method  which  he  has  adopted  to  perfect  that  intention. 
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In  view  of  the  adoption  by  courts  of  law  of  equitable  princi- 
ples, and  the  fact  that  the  reformed  procedure  allows  the  assignee 
to  sue  in  his  own  name,  the  further  question  presents  itself, 
whether  these  changes  in  procedure  have  not  led  or  may  not  lead 
to  the  recognition  of  a  legal  title  to  the  chose  in  action  in  the  as- 
signee after  notice  to  the  debtor.  Without  legislative  interference, 
this  result  was  ultimately  reached  in  the  Roman  Law,  which  re- 
garded the  giving  of  notice  to  the  debtor  as  taking  possession  of 
the  chose  by  the  assignee.  Such  a  view  would  involve  a  radical 
departure  from  the  traditions  of  our  law,  and  it  has  been  held  that 
the  changes  of  the  reformed  practice  are  procedural  merely. 
Leach  v.  Greene  (1875)  116  Mass.,  534;  Glenn  v.  Busey  (D.  C. 
1886)  5  Mackey  233.  This  question  would  arise  under  the  follow- 
ing circumstances  :  A,  in  a  jurisdiction  under  the  new  procedure, 
assigns  without  consideration  a  debt  to  B.  After  notice  to  the 
debtor,  A  executes  a  release.  B  sues  the  debtor  who,  in  addition 
to  the  release,  pleads  lack  of  consideration  for  the  assignment.  If 
B  acquires  legal  title  to  the  debt,  this  defense  is  invalid. 


RECENT  DECISIONS. 

Admiralty — Salvage — Incidental  Benefit  Rendered  under  Contract 
with  Third  Party.  The  defendant  barque  was  forced  aground  by  an- 
other vessel.  Two  tugs  under  contract  with  the  other  vessel  towed  her 
from  the  defendant  barque,  thus  making  it  possible  for  three  other  tugs 
to  get  the  defendant  barque  afloat.  All  five  tugs  claimed  salvage.  Held, 
the  two  under  contract  with  the  other  vessel  could  not  recover.  The 
Emilie  Galline  [1903]  1  P.  106. 

Authority  is  very  meagre  both  in  England  and  in  the  United  States. 
That  service  performed  for  one  vessel  which  incidentally  results  in  benefit 
to  another  will  not  support  a  salvage  claim  against  the  latter  was  held  in 
The  H.  At.  Hayes  (1861)  1  Lush.  355,  374;  1 utile  v.  The  Thomas  Hil- 
yard  (1893)  55  Fed.  1015  ;  The  City  of  Columbia  (1893)  56  Fed.  252,  and 
this  would  seem  to  be  sufficient  authority  to  support  the  principal  case. 
The  apparently  contrary  holdings  in  The  IVoburn  Abbey  (1869)  21  L.  T., 
N.  S.  707;  The  V'andyck  (1881)  L.  R.  7  P.  D.  42,  may  be  distinguished 
from  the  cases  previously  cited  on  tne  ground  that  in  the  latter  the  serv- 
ices rendered  were  more  direct  than  in  the  former. 

Agency — Apparent  Authority — Intention  to  Benefit  Principal.  An 
agent  signed  a  charter  party  ostensibly  for  his  principal,  the  defendant, 
but  in  reality  for  the  benefit  of  a  third  party.  Held,  the  agent  acted 
within  the  scope  of  his  apparent  authority  and  the  defendant  was  bound. 
Rainey  v.  Potter  (1903)  120  Fed.  Rep.  651.  An  agent  underwrote  a  policy 
of  guaranty  to  the  plaintiffs,  acting  ostensibly  for  his  principal  but  in 
reality  for  his  own  benefit.  Held,  since  the  agent  did  not  act  in  behalf 
of  his  principal  he  exceeded  his  authority  and  the  principal  was  not  bound. 
Hamhro  v.  Bur tiand  (1903)  2  K.  B.  399. 

In  the  first  case  the  court  finding  that  the  agent  was  acting  within 
his  apparent  authority  regarded  the  question  of  benefit  to  principal  as 
immaterial ;  in  the  second  case  the  court  said  that  since  he  was  not  acting 
for  his  principal's  benefit  the  agent  exceeded  his  authority.  The  second 
case  follows  the  well-settled  rule  in  England,  which  view  is  usually 
adopted  in  the  Federal  Courts  and  some  of  our  State  courts,  viz.:  that 
unless  the  act  of  the  agent  though  authorized  is  for  the  benefit  of  the 
principal  he  is  not  bound.  Grants.  Norway  (1851)  10  C.  B.  665  ;  Pollard 
v.  Vinton  (1881)  105  U.  S.  7  ;  Bank  v.  C.  B.  &*  N.  By.  Co.  (1890)  44 
Minn.  224.  But  the  better  doctrine  seems  to  be  that  of  the  first  case,  viz.: 
that  if  the  agent  is  performing  acts  within  the  scope  of  his  authority, 
actual  or  apparent,  whether  these  be  for  the  principal's  benefit  or  not  is 
peculiarly  within  the  agent's  knowledge  and  not  chargeable  to  a  third 
party.  The  plaintiff  having  shown  that  the  act  came  within  the  apparent 
or  actual  authority,  the  agent's  intention  is  immaterial.  N.  V.,  N.  H.  &= 
H.  By.  Co.  v.  Schuyler  (1865)  34  N.  Y.  30  ;  Bank  v.  Aymar  (1842)3  Hill 
262  ;  Wichita  Banks.  By.  Co.  (1878)  20  Kan.  519  ;  Sioux  City  By.  Co.  v. 
Bank  (1880)  10  Neb.  556. 

Attorneys — Purchase  of  Claims  under  N.  Y.  Code  of  Civil  Procedure 
— Title  of  Subsequent  Holder  An  attorney  purchased  a  bond  and  mort- 
gage with  the  intent  and  for  the  purpose  of  bringing  an  action  thereon, 
although  by  the  Code  of  Civil  Procedure  (£§  73.  75)  this  is  prohibited,  and 
is  made  punishable  as  a  misdemeanor.  Said  bond  and  mortgage  were 
assigned  by  the  attorney  to  his  wife,  who  now  brings  suit  to  foreclose. 
Held,  while  the  attorney  himself  could  not  enforce  the  security  thus  ac- 
quired, he  can  pass  good  title  to  a  bona  fide  holder,  or  to  one  with  full 
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knowledge  of  the  prohibited  purchase,  and  the  courts  will  enforce  such 
title,  provided  that  its  enforcement  is  not  in  fact  in  the  interest  of  the 
attorney.     Beers  v.   Washbotid  (1903)  83  N.  Y.  Supp.  993. 

Although  the  provisions  of  the  Revised  Statutes (2  Rev.  St.  First  Ed. 
pp.  288-9,  pt.  3  c.,  3  tit.  2,  ££  75,  81),  allowing  the  defendant  to  set  up  a 
prohibited  purchase  as  a  good  defense  to  an  action  brought  by  the  attor- 
ney, were  not  re-enacted  in  the  Code  of  Civil  Procedure,  such  a  defense 
is  nevertheless  recognized  and  upheld.  Browningv.  Marvin  (1883)100 
N.  Y.  144  ;  Maxon  v.  Cain  (1897)  22  App.  Div  270.  In  order  for  the 
defense  to  prevail,  however,  it  must  be  shown  that  the  sole  purpose  of 
the  attorney  in  purchasing  the  claim  was  to  bring  suit  thereon.  If  such 
a  purpose  was  merely  secondary  and  contingent  the  defense  cannot  be 
sustained.  Moses  v.  McDavitt  (1882)  88  N.  Y.  62.  As  the  acknowledged 
object  of  the  statutory  enactments  was  to  prevent  attorneys  from  buying 
claims  in  order  to  obtain  costs  by  prosecution,  Moses  v.  McDavitt,  supra; 
De  Forest  v.  Andrews  (1899)  27  Misc.  145,  there  seems  to  be  no  good 
reason  for  impeaching  the  title  of  such  claims  in  the  hands  of  third  per- 
sons, who  are  not,  in  fact,  suing  in  the  interest  of  the  attorney.  The 
holding  of  the  case  is,  therefore,  entirely  sound. 

Bankruptcy — Trustee's  Right  to  Surplus  Income  of  Trust  Estate. 
A  trustee  in  bankruptcy  sought  to  reach  surplus  income  of  a  trust  estate, 
to  which  a  bankrupt  was  entitled.  Under  the  laws  of  New  York  the 
right  of  the  beneficiary  could  not  be  transferred  (§  83,  Laws  1896,  p.  574. 
c.  547),  but  could  be  reached  in  equity  by  a  creditor's  bill  after  return  of 
execution  unsatisfied.  §  78,  Laws  of  1896,  p.  573,  c.  547.  Held,  the 
surplus  does  not  vest  in  the  trustee  in  bankruptcy  under  the  provision  in 
the  Act  of  1898,  §  70,  subd.  5,  vesting  in  the  trustee  all  property  which 
the  bankrupt  could,  by  any  means  have  transferred  or  which  might  have 
been  levied  on  and  sold  under  judicial  process  against  him.  Butler  v. 
Baudouine  (N.  Y.  1903)  84  App.  Div.  215. 

This  is  a  strict  construction  of  §  70,  subd.  5,  of  the  Bankruptcy  Law, 
confining  its  operation  to  expressly  enumerated  cases.  Full  force  is  given 
to  the  holding  in  Dittmarv.  Gould  (1901)  60  App.  Div.  94,  that  the  speci- 
fied procedure  to  reach  the  surplus  is  exclusive.  Precisely  the  opposite 
conclusion  has  been  reached  in  a  parallel  case  in  the  Federal  court  sitting 
in  the  Southern  District  of  New  York,  in  re  Baudouine  (1899)  96  Fed. 
536,  on  the  grounds  of  liberal  construction  with  a  view  to  effectuating  the 
objects  of  the  whole  act,  which  would  require  the  bankrupt  to  turn  over  in 
good  faith  all  property  subject  in  any  way  to  the  demands  of  any  creditors. 
The  latter  case  finds  support  in  exhaustive  dicta  in  a  case  in  the  Fourth 
Department,  Brow?i  v.  Barker  (1902)  68  App.  Div.  594,  which  goes  to 
the  extent  of  stating  a  right  of  transfer  in  the  beneficiary,  notwithstand- 
ing the  prohibitory  statute. 

Carriers— Theft  of  Money — Liability  of  Carrier  and  of  Sleeping  Car 
Company.  A  passenger  in  defendant's  day  coach,  temporarily  left  on  the 
window  sill  her  purse,  containing  money  not  intended  for  travelling  pur- 
poses, and  it  was  stolen.  Held,  the  defendant  was  not  liable.  Levins 
v.  N.  Y.  etc.  R.  Co.  (Mass.  1903)  66  N.  E.  803. 

A  passenger  in  defendant's  sleeping  car  left  his  money  in  a  suit  case 
beside  his  berth.  On  awakening  he  discovered  it  had  been  stolen.  Held, 
the  defendant  was  liable  for  the  loss.  Morrow  v.  Pullman  Co.  (Kas. 
1903)  73  S.  W.  281. 

As  the  Massachusetts  court  points  out,  the  liability  of  a  carrier  for 
assaults  of  its  servants  or  others  upon  a  passenger,  as  for  a  failure  to 
protect  the  passenger,  Bryant  v.  Rich  (1870)  106  Mass.  180,  has  not  been 
extended  to  cover  failure  to  protect  against  theft  of  personal  property 
not  baggage,  exclusively  in  the  passenger's  custody  Weeks  v.  Jv.  Y. 
etc.  R.  Co.  (1878)  72  N.  Y.  50.  Where  it  accepts  custody  of  such  property 
the  carrier's  liability  is  that  of  a  bailee  for  hire,  Jordan  v.  Fall  River  Co. 
(Mass.  1849)  5  Cush.  69,  and  this  is  the  relation  of  a  sleeping  car  com- 
pany to  personal  effects,  of  its  patrons,  Root  v.  Sleeping  Car  Co.  (1887) 
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28  Mo.  App.  199,  except,  during  the  day,  such  as  he  may  reasonably  be 
expected  to  keep  on  his  person.  Chamberlain  v.  Pullman  Co.  (1893)  55 
Mo.  Apo.  474.  These  considerations  dispose  of  the  principal  cases.  In 
the  first  action  the  owner,  retaining  custody  of  her  purse,  the  carrier 
assumed  no  liability.  In  the  other  case  the  defendant  failed  in  its  duty 
to  maintain  a  reasonable  watch.  Lewis  v.  Sleeping  Car  Co.  (1887)  143 
Mass.  26-. 

Consthutional  Law — Df.irivation  of  Property— Police  Power.  De- 
fendants were  convicted  on  a  charge  of  posting  advertising  bills  upon  a 
fence  around  vacant  property  adjacent  to  a  park  in  violation  of  an  ordi- 
nance of  the  Park  Board  of  New  York  City  prohibiting  such  acts  unless 
a  description  or  drawing  of  the  advertisement  be  filed  previously  and  a 
permit  issued  therefor.  Held,  the  attempt  of  the  statute  to  control  the 
use  of  the  property  was  a  substantial  appropriation  of  property  without 
compensation,  violating  §  6  of  Article  1  of  the  Constitution,  which  could 
not  be  justified  as  an  exercise  of  police  power.  The  Board  could  not  for- 
bid such  use,  and  if  it  could  not  forbid,  it  could  not  make  the  use  condi- 
tional upon  obtaining  its  consent.  People  v.  Green  (N.  Y.  1903)  85  App. 
Div.  400. 

Property  as  defined  here  for  purposes  of  constitutional  limitation  in- 
cludes every  lawful  right  of  user  which  the  owner  may  conceivably  wish 
to  exercise.  Every  limitation  upon  rights  of  user  is  pro  tanto  a  diminu- 
tion of  the  propertv,  and  as  such  a  ground  for  the  plea  of  invasion  of  con- 
stitutional right.  This  broad  conception  of  the  term  has  previously  met 
with  favor  in  the  courts  of  New  York.  People  v.  Otis  (1882I  90  N.Y.  48; 
Matter  of  Jacobs  (\1S*,)q%l!l.Y .  98.  No  compensation  being  provided  for 
this  deprivation,  the  court  had  next  to  decide  whether  the  ordinance  was 
a  valid  exercise  of  police  power.  Bent  v.  Emery  (1809)  173  Mass.  495. 
The  object  of  the  ordinance  was  to  free  the  neighborhood  of  a  public 
place  from  displavs  which  might  be  displeasing  to  the  sense  of  beauty  or 
orderliness,  and  did  not  fall  within  the  recognized  scope  of  police  legisla- 
tion. The  maintenance  of  a  relatively  uniform  architectural  effect  in  a 
public  place  will  justify  an  appropriation  of  property  by  the  state  as  for 
a  public  use  if  compensation  be  made,  but  the  individual  is  not  called 
upon  to  sacrifice  any  private  right  to  the  public's  artistic  sense.  Parker 
v.  Commonwealth  (1901)  17S  Mass.  199. 

Carriers— Reasonable  REGULATIONS.  Extra  fare  having  been  demanded 
of  the  plaintiff  because  he  had  no  ticket,  he  refused  to  pay  the  excess  on 
the  ground  that  the  ticket  office  was  closed  so  that  he  was  unable  to  pro- 
cure a  ticket.  He  was  ejected  from  the  defendant's  train  and  in  a  suit  for 
damages,  held,  he  was  not  justified  in  disobeying  the  regulation  and 
could  not  recover  for  the  ejection.  Monnier  v.  R.  R.  (1903)  175  N.Y. 
281.     See  Notes,  p.  577. 

Constitutional  Law — Ohio  Anti-Trust  Act.  Defendant  was  indicted 
under  the  Act  of  April  19,  1898  (93  O.  L.  143  Sec.  4427-1  Rev.  St.  et  seq.), 
which  made  criminal  any  combination  or  agreement  between  two  or  more 
persons  that  attempted'  to  fix  prices  or  limit  competition  among  them- 
selves, or  between  themselves  and  others.  Held,  a  statute  which  makes 
criminal  any  agreement  between  two  or  more  persons  in  any  way  limit- 
ing, or  tending  to  limit,  free  and  unrestricted  competition,  irrespective 
of  whether  such  agreement  infringes  the  legal  right  or  safety  of  any  in- 
dividual, class  of  individuals,  or  of  the  public,  is  a  violation  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States,  in  that  it 
deprives  the  citizen  of  the  right  to  acquire  property  by  contract,  without 
due  process  of  law.  Gage  v.  State  of  Ohio  (1903)  24  Ohio  Law  Bulletin 
224. 

The  court  could  have  taken  the  view  here  that  the  statute  was  meant 

thus  follow- 
Fr  eight 
jority  view 
in  the  same  case,  that  the  statute  meant  to  apply  to  all  contracts  in  re- 
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straint  of  trade,  whether  reasonable  or  unreasonable,  at  the  same  time 
limiting  the  term  "  restraint  of  trade,"  as  is  attempted  in  U.  S.  v.  Joint 
Traffic  Ass 'n  (1S9S)  171  U.  S.  505.  Evidently,  however,  the  court  thought 
that,  with  the  sweeping  statute  before  it,  the  former  view  would  be  a 
piece  of  judicial  legislation,  while  the  latter  would  lead  to  embarrassing 
and  perhaps  disastrous  consequences.  Unable,  under  this  dilemma,  to 
find  any  proper  interpretation  of  the  statute,  which  would  not  involve  a 
sacrifice  of  rights  guaranteed  to  the  individual  by  the  constitution,  the 
court  was  justified  in  declaring  the  act  unconstitutional.  Niagara  Fire 
Ins.  Co.  et  al.  v.  Cornell,  State  Auditor  et  al.  (1901)  no  Fed.  816. 

Contracts— Bond  of  Indemnity.  A  contractor  gave  a  city  his  bond  for 
$10,000  as  security  for  his  paying  any  judgment  obtained  against  both  in 
a  suit  that  had  been  instituted  for  injuries  sustained  through  negligence 
in  the  performance  of  the  contract  work.  By  the  terms  of  the  original 
contract  the  contractor  was  bound  to  indemnify  the  city  for  all  such  suits. 
The  plaintiff  in  the  suit  obtained  a  judgment  for  $22,000.  An  appeal  was 
taken,  but  the  city  settled  the  suit  against  the  protest  of  the  contractor. 
In  a  suit  on  the  bond,  held>,  that  the  defendant  was  entitled  to  go  to  the 
jury  upon  the  question  whether  or  not  the  plaintiff  acted  in  bad  faith,  and 
if  so  whether  and  to  what  extent  the  defendant  was  injured.  City  of 
New  York  v.  Raird  (1903)  30  N.  Y.  L.  J.  375.  See  2  Columbia  Law  Re- 
view 498,  criticising  the  decision  in  this  case  before  the  Appellate 
Division. 

Contracts — Liquidated  Damages— Amount  Agreed  upon  Excessive. 
Defendants  were  sued  as  suieties  on  a  bond  for  the  performance  of  a  con- 
tract providing  for  the  erection  of  a  building,  with  a  stipulation  for  dam- 
ages to  the  amount  of  $25  a  day  for  delay  in  completion.  The  Court  found 
the  actual  damage  to  be  about  one-fifteenth  of  that  sum.  Held,  the  stip- 
ulation could  not  be  upheld.  Lee  et  al.  v.  Carroll  Normal  School  Co. 
(Neb.  1901)  96  N.  W.  65. 

This  result  would  be  reached  in  any  jurisdiction.  But  the  rule  laid 
down  by  the  Court  and  by  which  the  case  is  tested  is  much  more  strict 
than  that  usually  applied.  The  Court  says  that  no  greater  amount  can 
be  recovered  as  liquidated  damages  than  the  injured  party  "  can  show 
he  has  suffered  within  legal  rules."  The  general  rule  is  that  as  long  as 
the  stipulation  is  not  unreasonable  it  will  be  enforced.  (  Ward  v.  Hudson 
R.  B.  Co.  (1891)  125  N.  Y.  230;  Poppers  v.  Meagher  (1893)  148  111. 
192.  If  the  damages  are  extremely  hard  to  estimate,  the  latitude  allowed 
in  stipulating  damages  is  widened.  Robinson  v.  Centenary  Fund,  etc. 
(N.  J.  1903)  54  Atl.  416;  Wolf  v.  Des  Moines,  etc.,  R.  Co.  (1884)  64 
Iowa  380;  /aqua  v.  Headington  (1887)  114  Ind.  309.  Contra,  it  would 
seem,  to  these  cases  is  Gillilan  v.  Rollins  (1894)  41  Neb.  540,  cited  as 
authority  by  the  principal  case. 

Corporations — Appointment  of  Receiver — Directors'  Right  to  Resign. 
A  stockholder  brought  an  action  against  the  corporation  to  have  a  re- 
ceiver appointed  under  §  1810,  subd.  3  New  York  Code,  providing  for 
the  appointment  of  a  receiver  to  preserve  the  assets  of  a  corproration 
having  no  officer  empowered  to  hold  the  same.  All  the  directors  had 
resigned,  in  order  that  this  action  might  be  instituted,  as  the  corporation 
was  in  difficulties.  Held,  this  was  not  the  purpose  of  the  statute,  and 
the  resignations  were  not  effective  to  bring  the  case  within  it.  {Zeltner  v. 
Zeltner  Brewing  Co.)  (1903)  174  N.  Y.  247. 

When  the  Court  decides  that  the  statute  was  not  intended  to  provide 
for  such  a  situation  (see  contra.  Smith  v.  Danzig  (1883)  64  How.  Pr.  320 
at  p.  326  et  seq.)  that  would  seem  to  be  sufficient  to  dispose  of  the  case. 
But  the  court  strengthens  its  position  by  showing  that  while  a  director 
has  the  right  to  resign,  and  that  his  resignation  is  effective  without 
acceptance,  Manhattan  Co.  v.  Kaldenberg  (1900)  165  N.  Y.  1,  at  p.  10, 
his  resignation  is  ineffective  even  though  accepted,  where  the  "  immedi- 
ate consequence  would  be  to  leave  the  interests  of  the  company  without 
proper  care  and  protection,"  1  Morawetz  on  Corporations,  §563,  and  from 
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that  concludes  that  the  resignations  are  invalid,  since  they  would  always 
leave  the  interests  of  the  company  without  such  proper  care.  Since  the 
directors  remain  directors  the  case  does  not  come  within  the  actual  pro- 
visions of  the  statute  ;  its  intent  becomes  immaterial. 

Corporations — Contract  not  Under  Seal— Recovery.  The  plaintiff 
rendered  services  to  the  defendant  corporation  as  engineer  in  preparing 
plans  for  a  sewerage  system.  In  an  action  to  recover  for  the  services 
rendered,  the  defence  was  that  there  had  been  no  agreement  under  the 
common  seal  of  the  defendant.  Held,  as  the  work  had  been  done  (i)  at 
the  request  of  the  corporation,  and  (2)  in  respect  to  matters  incidental  to 
the  purposes  for  which  the  corporation  had  been  created,  and  (3)  as  the 
benefit  had  been  accepted,  a  contract  to  pay  would  be  implied,  and 
the  plaintiff  could  recover,  Law  ford  v.  Biliericay  Rural  Council  (1903) 
L.  R.,  1  K.  B.  772. 

The  case  is  interesting,  since  it  is  another  step  in  England,  away  from 
the  common  law  rule  that  a  contract  by  a  corporate  body  requires  a  seal, 
a  principle  which  the  American  courts  long  ago  discarded.  Gottfried  v. 
Miller  (1881)  104  U.  S.  521,  527;  Leinkaufw  Caiman  (1888)  no  N.  Y.  50, 
54.  In  England  the  courts  have  held  that  no  seal  is  necessary  when  the 
contract  is  for  work  of  a  trivial  nature,  or  where  it  relates  to  matters  of 
frequent  occurrence.  To  these  two  exceptions  the  principal  case  has 
added  a  third. 

Criminal  Law — Refusal  to  Furnish  Medical  Attendance  to  a  Minor. 
Held,  £288  of  the  New  York  Penal  Code,  which  makes  it  a  misdemeanor 
for  a  person  to  wilfully  omit  to  perform  a  duty  by  law  imposed  upon  him 
to  furnish  medical  attendance  to  a  minor  is  constitutional.  The  term 
"  medical  attendance  "  means  attendance  by  a  person  who  is  a  regular 
licensed  physician,  under  Laws  1880,  chap.  513.  People  v.  Pierson  (N .  Y. , 
1903)68  N.  E.  243.     See  Notes,  p.  574. 

Criminal  Law — Suspension  of  Sentence  -Loss  ok  Jurisdiction.  Relator 
was  found  guilty  of  grand  larceny  April  12,  1900.  On  his  motion,  a  con- 
tinuance of  his  motion  for  a  new  trial  was  made,  and  he  was  discharged 
on  his  own  recognizance.  On  October  31,  1902,  his  motion  for  a  new  trial 
was  overruled,  and  on  November  n,  1902,  he  was  sentenced.  Held,  in 
view  of  the  length  of  time  elapsing  between  verdict  and  sentence  the 
court  had  lost  jurisdiction  to  impose  sentence.  People  v.  Barrett  (111., 
1903)  67  N.  E.  23. 

Except  for  well-defined  reasons  the  court  cannot  suspend  indefinitely 
the  execution  of  a  sentence  already  pronounced,  since  this  is  in  effect  a 
reprieve  or  conditional  pardon.  In  re  H  ebb  (1895)  89  Wis.  354;  Neal 
v.  State  (1898)  104  Ga.  509.  But  such  an  order  being  void,  should 
not  discharge  the  prisoner,  any  more  than  an  unlawlul  act  by  the 
sheriff.  Neal  v,  State,  supra.  In  People  v.  Court  of  Sessions  (1894)  141 
N.  Y.  288,  it  is  held  that  an  indefinite  suspension  of  sentence  does  not 
amount  to  a  pardon  ;  but  even  if  it  does,  it  is  difficult  to  see  how  the  court, 
by  a  void  act,  loses  jurisdiction  to  correct  its  error.  If  a  sentence  is  void, 
the  defendant  may  be  resentenced.  In  re  Bonner  (1893)  151  U.  S.  242.  No 
sufficient  authority  is  found  for  the  contention,  in  People  v.  Court  of 
Sessions,  supra,  that  at  common  law  courts  had  power  to  indefinitely 
suspend  sentence,  though  the  practice  is  sanctioned  in  Com.  v.  Dowdi- 
can's  Bail  (1874)  115  Mass.  133,  and  in  People  v.  Patrick  (1897)  118  Cal. 
332. 

Domestic  Relations — Agency  of  Wife  for  Purchase  of  Necessaries. 
Defendant's  wife  to  whom  he  gave  a  generous  allowance  for  household 
expenses,  without  his  knowledge  pledged  his  credit  for  "necessaries," 
though  she  was  well  supplied  with  similar  articles.  Held,  the  husband 
was  not  liable.      Wanamaker  v.  Weaver  (N.  Y.  1903)  68  N.  E.  135. 

This  question  though  not  new  in  other  jurisdictions  has  never  before 
been  passed  upon  by  the  New  York  Court  of  Appeals.  A  wife  is,  in  gen- 
eral her  husband's  agent  for  the  purchase  of  household  supplies.     The 
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agency  may  be  either  express,  implied  in  law.  or  implied  in  fact.  It  is 
implied  in  law,  only  when  the  husband,  though  able,  refuses  to  support 
his  wife,  through  no  fault  of  hers,  and  another  furnishes  her  with  neces- 
saries. If,  however,  he  is  willing  to  support  her,  her  agency,  if  implied 
at  all,  is  implied  in  fact  and  is  governed  by  the  general  principles  of 
agency.  Jelly  v.  Rees  (1864)  15  C.  B.,  N.  S.  b28.  The  presumption, 
arising  from  the  marital  relation,  that  the  wife  is  the  husband's  agent 
for  the  purchase  of  necessaries  is  held  by  all  the  authorities  to  be  rebut- 
table if  the  husband  shows  that  his  wife  was,  in  fact,  supplied  with  similar 
articles  or  with  the  means  of  procuring  them.  Debenliam  v.  Mellon 
(1880)  L.  R.  5  (J.  B.  D.  394;  Clark  v.  Cox  (1875)  32  Mich.  204;  Cromwell 
v.  Benjamin  (1863)41  Barb.  558;  Schouler  on  Husband  and  Wife,  £  107. 
This  is  the  important  point  in  the  principal  case.  It  would  be  interest- 
ing to  know  on  what  authority  the  majority  of  the  Appellate  Division  of 
the  Fourth  Djpartment  reached  the  opposite  conclusion,  as,  on  this  point, 
not  a  single  case  was  referred  to. 

Domestic  Relations — Dower— Equitable  Conversion.  A  testator  pro- 
vided for  the  sale  of  all  his  property  and  its  conversion  into  personalty, 
making  no  provision  for  his  widow.  Held,  she  was  entitled  to  dower  in 
the  real  estate  and  also  to  share  in  the  proceeds  of  the  real  estate  under 
the  statute  of  distribution.  Hutchings  v.  Davis  (Ohio  1903)  67  N.  E.  251. 
It  is  evident  that  the  widow  was  entitled  to  dower.  Konvalinka  v. 
Sclile^el  (1887)  104  N.  Y.  125.  The  ground  of  the  decision  is  that  by  the 
conversion  the  realty  was  made  personalty  for  all  purposes,  hence  for 
distribution.  While  the  courts  do  speak  of  a  conversion  "for  all  pur- 
poses "  by  that  expression  they  simply  mean  for  all  the  purposes  of 
the  will.  *  Craig  v.  Leslie  (1818)  3  Wheat.  563.  The  case  of  Dod- 
sonv.  Hay  (1791)  3  Bro.  C.  C.  405  permits  curtesy  in  personalty  con- 
verted to  realty,  the  court  attempting  to  draw  an  analogy  between  such 
a  case  and  the  case  of  curtesy  in  the  cestui's  equitable  estate  in  land. 
Sweet  apple  v.  Bindon  (1705)  2'  Vern.  536  and  note.  But  the  court  would 
have  found  small  equitv  in  bestowing  curtesy,  had  distribution  also  been 
claimed.  The  cases  oi  Hoover  v.  Landis  (1874)  76  Pa.  St.  454  and  Har- 
riett s  Adm.  (1S58)  58  Ky.  254  are  opposed  to  the  principal  case  and  point 
out  the  error  of  forcing  a  fiction  to  establish  that  property  can  be  realty 
and  personalty  simultaneously  for  the  same  purpose. 

Equity— Partial  Assignment  of  a  Chose  in  Action— Iwtehtion  o* 
Assignor.  Held,  that  a  check  drawn  on  a  special  fund  amounts  to  an 
equitable  assignment  pro  tanto  of  the  fund  and  therefore  the  fact  of  its 
non-acceptance  is  immaterial.  Fortier  v.  Delgado  &*  Co  fC.  C.  A.,  5th 
Cir.  1903)  122  Fed.  604.  Held,  a  notice  mailed  to  B  that  A  has  directed 
his  debtor  to  pay  B  out  of  a  special  fund,  operates  from  the  date  of 
mailing  as  an  equitable  assignment,  and  the  bankruptcy  of  A  before  the 
receipt  of  the  notice  is  immaterial.  Alexander  v.  Steinliardl,  Walker 
&*  Co.  [1903]  2  K.  B.  208.     See  Notes,  p.  581. 

Equity— Successive  Assignments  of  Chose  in  Action— Priorities. 
Where  one  interested  in  a  fund  assigned  his  interest  to  two  successive 
assignees,  held,  their  priority  was  determined  by  the  order  in  which  they 
gave  notice  to  the  holder  of  the  fund.  Appeal  of  Moses  (Pa.  [9 
Atl.  213.  But  where  in  a  similar  case  a  creditor  of  the  assignor  had  at- 
tached the  fund,  between  the  dates  of  the  two  assignments,  held,  the 
priority  of  the  claims  must  be  governed  by  the  order  in  which  they  arose. 
Appeal  of  Trust  Co.  (Pa.  1903)  55  Atl.  216.  See  Notes,  p.  581. 
Evidence— Privilege  oe  a  Wi  i  ness— Sele-incrimination.  Held,  a  witness 
in  anv  criminal  trial  may  under  §  6,  Art.  1  of  the  N.  Y.  Constitution,  re- 
fuse to  answer  anv  question  whicn  tends  to  incriminate  him,  unless  he  is 
granted  absolute  immunitv  from  prosecution.  A  guarantee  that  his  tes- 
timony shall  not  be  introduced  as  evidence  against  him  in  anv  subse- 
quent proceeding  is  not  sufficient.  People  ex  rel.  Lewisok*  v.  O'Brien 
(N.  Y.  1903)  affirming  the  decision  of  the  Appellate  Division  in  Si  App. 
Div.  81.     See  3  Columbia  Law  Review,  421. 
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Insurance — Change  of  Beneficiaries — Equities  Arising  from  Pa-, 
of  Premiums.  The  insured  under  a  mutual  benefit  contract  gave  the 
policy  to  the  beneficiary  saying,  "  If  you  pay  the  premiums  up  to  the  time 
of  my  death  the  certificate  is  yours  absolutely ",  and  beneficiary  paid 
the  premiums.  Held,  the  member  might  thereafter  change  the  bene- 
ficiary.    Spengler  v.  Spengler  (N.  J.  1903)  55  Atl.  285. 

The  insured  in  a  mutual  benefit  society  gave  the  policy  to  the  bene- 
ficiary, and  alter  it  had  lapsed  told  her  to' continue  the  paymensand  she 
should  have  the  benefit  of  the  certificate.  Held,  the  wife'  had  an  equity 
in  the  policy  preventing  the  insured  from  subsequently  changing  the 
beneficiary.     Supreme  Council  v.  Murphy  (N.  J.  1903)  55  Atl.  497. 

In  the  first  case  the  court  held  that  in  the  absence  of  a  contract  not  to 
change  the  beneficiary,  since  she  made  the  payment  with  knowledge  ofa 
right  in  the  insured  to  make  such  change,  no  equity  arose.  This  is 
opposed  to  the  holding  in  the  second  case,  unless  the  court,  although  no 
express  contract  was  tound,  be  understood  to  rest  the  equity  in  that  case 
upon  an  implied  contract.  In  the  absence  of  a  contract  payment  of 
premiums  creates  no  equity  in  the  beneficiary.  Fisk  v.  Equitable  Aid 
Union  (Pa.  1887)  11  Atl  84;  Joyce  on  Insurance.  £  742.  Usually,  how- 
ever, an  agreement,  express  or  implied  can  be  found.  Smith  v.  Xational 
Benefit  Society  (1890)  123  N.  Y.  85;  Jory  v.  Supreme  Council  A.  L.  H. 
(1894)  105  Cal.  20. 

Insurance— Suicide — Beneficiary's  Right.  The  insured  in  a  benefit 
society  committed  suicide.  Held,  his  widow,  the  beneficiary,  can- 
not recover  on  the  policy  since,  having  no  vested  right,  but  claiming 
through  him,  she  should  not  benefit  by  his  wrong.  Shipmcin  v.  Pro- 
tected Home  Circle  (1903)  174  N.  Y.  399. 

The  court  decides  that  suicide  is  expressly  excepted  from  the  risk  in 
the  policy,  but  says  that  in  the  absence  of  express  terms  the  result  would 
have  been  the  same.  The  court  limits  the  New  York  doctrine  that 
suicide  will  not  avoid  the  policy  in  the  hands  of  the  beneficiary,  Fitch 
v.  American  Popular  Life  ins.  Co.  (1875)  59  N.  Y.  557,  to  policies 
wherein  the  wife  has  a  vested  right,  expressly  overruling  Darrow  v. 
Family  Fund  Society  (1889)  116  N.  Y.  537.  This  exception  is  not  usually 
made.  Supreme  Lodge  v.  Kutscher  (1897)  72  111.  App.  462;  Kerr  v. 
Mutual  Benefit  Association  (1888)  39  Minn.  174;  Joyce  on  Insurance, 
48-2661.  While  it  is  true  that  the  beneficiary  of  a  benefit  insurance 
contract  has  no  vested  right  during  the  life  of  the  insured,  Supreme 
Conclave  v.  Capella  (1890)  41  Fed.  1;  N.  Y.  Ins.  Law  §  238,  it  is  difficult 
to  see  how  such  beneficiary  benefits  any  more  by  the  insured's  wrong 
where  the  right  is  vested  than  where  contingent,  it  being  obtained 
through  the  insured  in  either  case.  The  case  of  Hitter  v.  Mutual  Life 
Ins.  Co.  (1898)  169  U.  S.  139,  cited  in  the  principal  case,  was  decided 
squarely  on  the  ground,  that  suicide  while  sane  is  not  a  risk  contem- 
plated by  the  parties,  and  if  consistently  followed  should  preclude  re- 
covery whether  the  beneficiary's  right  is  vested  or  contingent. 

Mortgages — Clog  on  the  Equity  of  Redemption.  The  defendant  mort- 
gaged his  shares  in  a  tea  company  and  collaterally  agreed  that  he 
would  always  secure  the  employment  by  the  company  of  the  plaintiff, 
a  tea  broker.  The  mortgage  was  paid  off  and  the  company  employed 
another  broker.  Held,  the  agreement  constituted  a  clog  oh  the  equity 
of  redemption  and  was  not  binding.  Bradley  v.  Carritt  (1903)  A.  C. 
253.     For  a  discussion  of  this  question  see  2  Columbia  Law  Review,  331. 

Mortgages — Right  of  Mortgagee  of  Ship  to  Freight.  In  an  action  of 
interpleader  for  freight  the  plaintiff  claimed  as  assignee  of  the  mort- 
gagor of  the  vessel  and  the  defendant  as  mortgagee  in  possession.  Held, 
the  plaintiff  was  entitled  to  the  freight  as  it  had  been  earned  before  the 
mortgagee  took  possession.     Shillito  v.  Biggart  (1903)  1  K.  B.  683. 

Although  the  point  had  not  previously  been  settled  by  any  direct 
authority  the  trend  of  the  earlier  English  decisions  is  clearly  toward  the 
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rule  here  laid  down.  Brown  v.  Tanner  (1868)  L.  R.  3  Ch.  App.  597; 
Keith  v.  Wyllie  (1877)  L.  R.  2  App.  Cas.  636.  The  result  follows  logi- 
cally from  the  holding  that  until  the  mortgagee  takes  possession,  the 
vessel  is  to  be  regarded  simply  as  collateral  security  for  the  debt.  1 
Parsons  on  Shipping  and  Admiralty,  131.  Till  then  he  neither  incurs 
the  liabilities  nor  reaps  the  rewards  of  ownership.  Jackson  v.  Vernon 
(1789)  1  H.  Bl.  114;  Tenneyv.  Bank  (1865)  20  VVis.  161.  The  fact  that 
the  claim  in  the  principal  case  remained  uncollected  until  the  mortgagee 
had  taken  possession  clearly  should  not  prejudice  the  assignee. 

Mortgages — Right  of  the  Second  Mortgagee  of  Chattels  to  Main- 
tain Conversion.  Plaintiff,  the  second  mortgagee  of  a  stock  of  goods, 
assumed  to  go  into  possession  while  the  first  mortgagee  was  in  posses- 
sion under  his  mortgage.  The  action  of  the  second  mortgagee  was  not 
resisted  by  the  first.  The  sheriff  took  the  property  under  a  writ  of  at- 
tachment, and  the  second  mortgagee  brought  an  action  for  the  conver- 
sion of  the  goods.  Held,  his  possession  was  sufficient  to  maintain  the 
action.  Columbia  Bank  v.  American  Surety  Co.  (N.  Y.  1903)  84  App. 
Div.  487.     See  Notes,  p.  578. 

Pleading  and  Practice — Statute  of  Frauds — Defence  under  General 
Denial.  In  two  cases,  one  involving  the  promise  of  a  wife  to  answer  for 
the  debt  of  her  husband,  Indiana  Trust  Co.  v.  Finnitzer  (Ind.  1903),  67 
N.  E.  520,  the  other  based  upon  a  contract  not  to  be  performed  within  a 
year,  Rief  v.  Riibe  (Nebr.  1903)  94  N.  W.  517,  defendant  put  in  general 
denial.  Held,  the  Statute  of  Frauds  might  be  availed  of  as  a  defence 
under  that  answer.     See  Notes,  p.  576. 

Quasi-contracts— Illegal  Insurance  Policy — Recovery  of  Premiums. 
The  plaintiff  effected  insurance  with  the  defendant  on  his  mother's  life, 
relying  on  the  representation  of  the  defendant's  agent  that  the  probability 
of  the  plaintiff's  having  to  pay  his  mother's  funeral  expenses  was  a  suf- 
ficient insurable  interest.  The  agent  was  honestly  mistaken,  the  policy- 
being  illegal  and  void.  Held,  the  plaintiff  could  recover  the  premiums 
paid.     Harse  v.  Pearl  Life  Assurance  Co.  (1903)  L.  R.  2  K  B.  92. 

The  court  allowed  the  recovery  on  the  ground  that  in  forming  the  illegal 
contract  the  parties  were  not  in  pari  delicto,  as  the  plaintiff  was  entitled 
to  rely  on  the  representations  ot  the  agent  as  to  matters  of  insurance  law. 
The  case  would  not  seem  to  be  one  for  the  application  of  the  rule  in  pan 
delicto.  Keener  on  Quasi-Contracts,  259.  Waiving  this  point,  however, 
the  difficulty  remains  that  the  plaintiff  paid  the  premiums  under  a  mis- 
take of  law  and  under  the  general  rule  could  not  recover.  If  upheld,  the 
case  furnishes  another  exception  to  that  general  rule.  In  British  Work- 
man's Co.  v.  Cunliffe,  (1902)  18  T.  L.  R.  425,  502,  relied  on  by  the  court, 
the  agent  knew  that  the  plaintiff  had  no  insurable  interest  and  the  Court 
of  Appeal  affirmed  the  case  expressly  on  that  ground. 

Quasi  Contracts — Plaintiff  Willfully  in  Default  Under  Contract. 
Where  the  plaintiff,  without  fault  of  the  defendant,  abandoned  his  con- 
tract for  services  as  farm  hand,  field,  the  plaintiff  could  recover,  on  a 
quantum  meruit,  the  value  of  such  services,  less  the  damage  caused  the 
defendant  by  his  breach.  Murphy  v.  Sampson  (Neb.  1902)  96  N.  W. 
494.  For  a  discussion  of  the  principle  involved,  see  1  Columbia  Law 
Review  493. 

Quasi-Contracts — Waiver  of  Tort — Deceit  in  Inducing  Contract  not 
Rescinded.  A  stockholder  of  one  of  two  merging  corporations  misrep- 
resented the  value  of  the  assets  of  that  corporation,  to  be  trans- 
ferred for  stock  in  merged  corporation,  securing  more  stock  than 
he  would  have  been  entitled  to  upon  a  fair  representation.  The 
merged  corporation  sued  for  the  value  of  stock  to  which  he  was  not  so 
entitled,  he  having  sold  the  whole  allotment.  Held,  there  could  be  no 
recovery  on  count  for  money  had  and  received.  Anderson  Carriage  Co. 
v.  Pungs  (Mich.  1903)  95  N.  W.  985. 
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Though  hard  to  support  on  principle,  this  case  is  in  line  with  the 
authorities.  Ferguson  v.  Carrington  (1829)  9  B.  &  C.  59  ;  Galloway  v. 
Holmes  (Mich  1844)  1  Doug.  330;  Bedier  v.  Fuller  (1898)  116  Mich. 
126.  The  court  holds  that  the  bringing  of  the  action  upon  a  promise  im- 
plied in  law  was  inconsistent  with  the  existing  express  contract,  that 
owing  to  the  doctrine  of  the  entirety  .of  contract  no  recovery  could 
be  allowed  unless  the  original  contract  were  wholly  rescinded.  A  promise 
implied  in  law  seems  to  be  confused  with  one  implied  in  fact,  the  latter 
of  which  the  law  never  allows  in  case  there  is  an  express  promise.  The 
former  is  purely  fictitious  and  should  be  allowed  whenever  the  defendant 
holds  that  which  equitably  belongs  to  plaintiff  whether  through  a  pure 
tort  or  a  tortious  and  fraudulent  contract.  Keener  on  Quasi  Contracts. 
198. 

Real  Property — Percolating  Waters— Correlative  Rights.  In  an 
action  to  restrain  the  malicious  waste  by  defendant  of  the  water  of  his 
artesian  well,  and  the  consequent  interruption  of  the  natural  flow  from 
plaintiff's  well,  held,  (1)  the  defendant  has  a  right  to  use  the  water  per- 
colating through  his  land  as  he  pleases  and  such  right  is  not  affected  by 
malicious  intent.  (2)  A  statute  rendering  the  defendant  liable  for  waste 
is  unconstitutional  as  taking  private  property  ftr  private  use  without 
compensation.     Haber  v.  Merkel  (Wis.  1903)04  N.  W.  354. 

1  he  case  follows  the  common  law  rule  that  the  owner  of  land  has  a 
right  to  use  water  percolating  through  his  land  in  any  way  he  may  elect. 
This  is  a  property  right  incident  to  the  ownership  of  the  land.  See  3 
C01  umbia  Law  Review,  109.  Malice  is  immaterial.  Chatfield  v.  Wilson 
(1855),  28  Vt.  49.  The  principal  case  is  to  be  distinguished  from  the 
New  York  cases,  which  were  exceptional  in  their  facts,  discussed  in 
1  Columbia  Law  Rkview,  120,  505;  3  Columbia  Law  Review.  425.  It 
would  be  a  great  exten-ion  of  the  police  power  to  hold  the  statute  consti- 
tutional for  the  statute  did  not  benefit  the  public  but  only  the  neighbor- 
ing landowner. 

Real  Property— Sale  by  Execltor — Caveat  Emptor.  An  executor,  in 
advertising  the  auction  sale  of  a  ground  rent,  innocently  misdescribed  it 
as  "  on  the  Calverton  Stockyards."  At  the  sale  he  innocently  misrepre- 
sented that  the  ground  was  occupied  by  the  firm  of  G.  and  J.  Held,  the 
misdescription  and  misrepresentation  entitled  the  purchaser  to  rescind. 
Doyle  v.   Whit  ridge  (Md.  1903)  55  Atl.  459. 

The  case  is  meagerly  reported,  but  it  would  appear  that  the  ground- 
rent  was  regarded  as  real  estate,  and  the  sale,  being  made  by  an  exec- 
utor under  orderof  court,  as  a  judicial  sale.  It  would  seem,  then,  that  the 
case  should  fall  within  the  general  rule  that  "  in  Maryland  *  *  *  as  to  all 
judicial  sale-,  the  rule  caveat  emptor  applies."  Frown  v.  Wallace 
(Md.  1830)  2  Bland  585;  Bolgiano  v.  Cooke  (1865)  19  Md.  375.  If  the 
principal  case  stands  for  the  proposition  that  a  purchaser  from  an  exec- 
utor is  not  bound  by  caveat  emptor,  it  establishes  for  Maryland  a  rule 
opposed  to  the  overwhelming  weight  of  authoritv  in  this  country.  Tilley 
v.  Bridges  (1883)  105  111.  336;  Arnold  v.  Donaldson  (18S8)  46  O.  St. 
73.  None  of  the  cases  cited  in  the  principal  case  present  the  question 
whether  caveat  emptor  applies  to  sales  by  executors.  Fomlinson  v. 
Mck'aig  ■Md.  1847)  5  Gill  256  and  Keating  v.  Price  (1882)  58  Md.  532 
refer  to  sales  by  trustees.  Rayner  v.  Wilson  (1875)  43  Md.  440  involves 
the  construction  ol  a  contract.  Gundy  v.  Sluter  (1875)  44  Md.  237  holds 
that  caveat  emptor  does  not  apply  to  a  sale  of  real  estate.  It  would  be 
difficult  to  find  any  authority  to  support  the  last  named  case. 

Taxation — Assessment  of  Capital  of  Non-resident  Partnership. 
Where  a  statute  provided  that  non-residents  doing  business  in  the  state  as 
partners  should  be  taxed  on  the  capital  invested  in  such  business  as  per- 
sonal property  at  the  place  where  such  business  was  carried  on,  held, 
that  anas*essment  in  the  firm  name  was  valid,  the  tax  being  against  the 
property  and  not  against  the  individuals  owning   it.     People   v.    Wells 
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(N.  Y.  1903)  85  App.  Div.  44.0.  The  decision  do.es  not  involve  holding 
that  the  partnership  may  be  treated  as  a  legal  entity  for  the  purposes  of 
the  case  ;  for  the  court,  extending  the  principle  widely  recognized  as 
applicable  in  the  taxation  of  real  property,  viz.:  that  the  property  pays 
the  tax,  to  personalty,  concludes  that  a  precise  designation  of  the  owners 
is  not  necessary  under  the  statute  in  the  absence  of  a  provision  requiring 
it,  and  the  entry  in  th.e  firm  name  is  sufficient. 

Torts— Proximate  Cause — Suicide  while  Insane.  The  plaintiff  was 
injured  by  the  defendant's  negligence.  After  some  weeks  he  became 
insane,  locked  his  bedroom  door,  twisted  a  napkin  tightly  around  his 
neck,  and  held  it  so  as  to  produce  strangulation.  Held,  the  voluntary, 
willful  act  of  suicide  of  an  insane  person  who  knows  the  purpose  and 
physical  effect  of  his  act,  is  a  new  cause,  so  that  his  death  is  not  by  reason 
of  the  negligence  of  defendant.  Daniels  v.  N.  Y.,  .V.  H.  <S*»  H.  R.  Co. 
(Mass.  1903)  67  N.  E.  424. 

The  question  of  proximate  cause  was  decided  the  same  way  in  Scheffer 
r.  Railroad  Co.  (18S1)  105  U.  S.  249,  though  the  two  courts  disagree  as  to 
whether  moral  appreciation  of  the  act  is  necessary  to  relieve  an  insurance 
company  where  the  policy  contains  a  clause  of  exemption  for  •'  suicide." 
The  latter  question  involves  the  intent  of  the  parties  in  making  a  con- 
tract. Massachusetts  is  supported  by  the  weight  of  authority  in  holding 
it  to  be  suicide  within  the  intent  of  the  parties  when  the  person  is  con- 
scious of  the  probable  consequence  of  his  act,  and  did  it  for  the  express 
purpose  of  destroying  himself.  Cooper  v.  Insurance  Co.  (1869)  102 
Mass.  227.  In  Manhattan  Life  Insurance  Co.  v.  Broughton  (1883)  109 
U.  S,  121,  it  is  held  that  the  person  must  appreciate  the  moral  aspect  of 
his  act  to  make  it  suicide  within  the  intent  of  the  parties. 

Trusts — Trustee's  Duty  ok  Prudent  Investment.  Trustees  "  with  full 
power  to  make  investments  *  *  *  in  such  manner  as  to  them  shall 
seem  expedient  "  invested  between  a  fifth  and  a  quarter  of  the  trust  fund 
in  stock  and  bonds  of  a  railroad  company.  Later,  in  perfect  good  faith, 
and  relying  on  the  advice  of  persons  whom  they  thought  qualified  to  give 
advice,  the  trustees  made  further  investments  in  the  same  securities.  }ield 
the  trustees  were  personally  responsible  for  the  latter  investments,  as 
not  made  in  the  exercise  of  a  sound  discretion.  In  re  Day's  Estate 
(Mass.  1903)  67  N.  E.  604. 

A  trustee  to  invest  must  act  with  good  faith  and  sound  discretion. 
Harvard  College  v.  Amory  (1830)  9  Pick.  446.  The  wisdom  and  fitness 
of  the  investment  is  to  be  judged  as  of  the  time  when  it  was  made,  and 
not  by  subsequent  events  which  could  not  then  have  been  anticipated. 
Brown  v.  Irench  (1878)  125  Mass.  410.  Whether  the  trustee  exercised 
the  reasonable  diligence,  prudence  and  discretion  required  of  him  should 
be  determined  from  the  facts  of  each  case.  In  the  principal  case  that 
method  was  not  used.  Instead  the  court  followed  the  mathematical  rule 
of  Dickinson,  appellant  (1890)  152  Mass.  184,  that  for  any  investment  in 
excess  of  from  a  fifth  to  a  quarter  of  the  trust  fund  the  trustee  is  person- 
ally liable.  Previous  Massachusetts  cases  do  not  demand  the  exercise 
of  any  such  infallible  judgment  by  the  trustee.  Harvard  College  v. 
Amory,  supra  ;  Hunt,  appellant,  (1886)  141  Mass.  515.  See  also  King 
v.  Talbot  (1869)  40  i\'.  Y.  76. 

Wills — Contract  to  Devise — Predecease  of  Devisee.  A  testator  agreed 
to  devise  certain  land  to  A  in  consideration  of  A's  giving  his  promissory 
notes  for  $2,200  to  testator's  daughter.  A  gave  the  notes  but  died  before 
the  testator.  The  testator  left  a  will  in  accordance  with  his  contract. 
Held,  the  devise,  on  A's  death,  did  not  lapse.  Ballard  v.  Camplin 
(Ind   1903)  67  N.  E.  505. 

The  decision  may  be  reached  in  either  of  two  ways:  (1)  by  treating 
the  case  as  an  exception,  because  of  the  consideration  given,  to  the  doc- 
trine of  lapsed  devises,  or  (2)  on  the  theory  that  equity  will  specifically 
enforce    the    contract.      The  courts   usually   prefer    the  former  treat- 


RECENT  DECISIONS.  595 

ment,  as  shown  by  the  analogous  cases  of  a  devise  made  to  a  creditor 
of  the  testator  in  consideration  of  the  release  of  a  pre-existing 
debt.  Cole  v.  Niles  (1874;  3  Hun  326;  affirmed,  62  N.  Y.  63b.  The 
authorities  are  numerous  to  the  effect  that  equity  will,  as  nearly  as 
it  can,  specifi jail y  enforce  a  contract  to  devise,  where  the  testator  has 
died  first  but  has  made  other  disposition  of  his  property.  Johnson  v. 
Hubbell  (N.  J  1855)  2  Stockton  332  ;  66  Am.  Dec  773.  with  note  col- 
lecting the  authorities.  When  the  contract  is  made,  the  promisee  acquires 
an  equitable  interest  in  the  property,  just  as  if  he  had  contracted  to 
purchase.  His  death  before  that  of  the  testator  cannot  affect  this  vested 
right.     Healy  v.  Simpson  ( 1892)  113  Mo.  340. 

Wills — Ric.ht  to  Probate  in  Solemn  Form.  The  decedent's  will  was 
admitted  to  probate  without  notice  being  given  to  the  parties  interested. 
After  the  statutory  period  for  appeal  had  passed, the  petition  of  the  dece- 
dent's widow  was  filed  asking  that  the  executor  be  directed  to  offer  the 
will  for  probate  after  giving  notice  to  the  interested  parties.  Held, 
the  petition  should  be  granted.  In  re  Hodnett's  Will  (N.  J.  1003) 
55  Atl. 

The  practice  in  the  English  Ecclesiastical  Courts  which  had  exclusive 
probate  jurisdiction  was  that  if  the  first  probate  of  the  will  was  in  com- 
mon form.  i.  e.,  without  notice  to  the  interested  parties,  any  such  party 
might  at  any  time  call  upon  the  executor  to  prove  the  will  in  solemn 
form,  i.  e.,  with  notice  to  all  interested  parties.  Finucane  v.  Uay/ere 
(1820)  3  Phillim.  405  ;  Blakt  v.  Knight  (1843)  3  Curt.  547.  This  pructice 
was  recognized  by  most  early  Amtncan  jurisdictions  as  a  part  of  their 
common  law.  Noyes  v.  Harber  (i.<-28)  4  N.  H.  406  at  412;  Etheridge 
v.  Corpreu's  Executors  (N.  Car.  1855)  3  Jones  Law  14.  The  proceed- 
ing seems  never  to  have  been  conceived  of  as  an  appeal.  See  Waters  v. 
Stickney  (Mass.  1866)  12  Allen,  1,  5. 
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Legal  Masterpieces.  By  Van  Vechten  Veeder.  St.  Paul, 
Minn.  Keefe-Davidson  Company.  1903.  Two  volumes,  pp 
xxiv,  1324. 

The  purpose  of  the  editor  in  making  this  collection  of  addresses 
and  judicial  opinions  has  been,  he  assures  us,  "to  bring  together, 
from  the  whole  field  of  legal  literature,  specimens  of  the  best  mod- 
els of  the  various  forms  of  discourse  and  composition  in  which  the 
lawyer's  work  is  embodied."  Even  a  cursory  glance  at  the  contents 
of  these  two  handsome  volumes  will  convince  any  student  of  legal 
literature  that  Mr.  Veeder  has  attained  his  purpose.  Every  selec- 
tion is  admirable.  Every  one  is  entitled  to  rank  as  a  legal  master- 
piece. It  is  hardly  to  be  expected,  however,  that  this  collection 
will  satisfy  every  reader.  While  no  one  ought  to  object  to  the 
presence  of  any  argument  or  opinion  which  is  here  reprinted,  the 
absence  of  any  specimen  from  Story,  or  Kent,  as  well  as  from  other 
favorite  jurists  will  disappoint  many  a  student  of  the  volumes.  If 
this  feeling  of  disappointment  is  strong  enough,  it  may  result  in  a 
rival  compilation;  and  certainly  there  is  ample  material  for  a  sec- 
ond, or  even  a  third,  collection  of  legal  masterpieces. 

The  authors  represented  in  these  pages  are  Lord  Mansfield, 
Thomas  Erskine,  Alexander  Hamilton,  Lord  Stowell,  Curran, 
Marshall,  Brougham,  Horace  Binney,  Webster,  Cockburn,  Benjamin 
R.  Curtis,  Wendell  Philips,  OConnor,  Richard  Henry  Dana,  Jeie- 
miah  S.  Black,  David  Dudley  Field,  Evarts,  Lord  Bowen,  and 
James  C.  Carter.  The  selections  from  each  are  preceded  by  a  brief 
biographical  sketch  of  the  author  and  a  critical  estimate  of  his 
work.  These  contributions  of  the  editor  are  very  interesting  and 
valuable. 

It  will  be  observed  that  the  selections  are  confined  to  modern 
writers.  This  is  due  to  the  fact  that,  in  the  editor's  opinion,  law 
and  literature  were  completely  divorced  until  Mansfield  and 
Blackstone.  Coke  was  "a  dry  legist,"  "knowing  little  of  general 
literature  and  caring  still  less,"  while  the  "great  names  even  of 
Hale,  Hobb  and  Nottingham  have  come  down  to  us  in  work 
which,  though  invaluable  in  substance,  shows,  as  a  rule,  small 
approach  to  art."  Since  the  age  of  Mansfield  and  Blackstone, 
however,  there  have  been  scholarly  lawyers  in  abundance,  and  their 
addresses  and  opinions  have  been  reported  with  fulness  and  accu- 
racy. It  is  easy,  therefore,  to  select  from  modern  forensic  litera- 
ture "specimens  designed  to  indicate  the  best  methods  of  making 
the  thought  of  the  lawyer  most  effective;  to  show  discourse  as  a 
system  of  thought  animated  by  a  rational  order  and  sequence  of 
ideas,  and  to  display  the  effect  of  skill  and  taste  in  expression." 
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The  Law  of  Bankruptcy.  Edwin  C.  Brandenburg.  Third 
Edition.     Chicago:  Callaghan  &  Company.      1903.      pp.  lxi,  1032. 

I  his  is  the  third  edition  of  a  well-known  work,  and  can  scarcely 
be  recommended  as  a  scholarly  exposition  of  the  theory  and  prac- 
tice of  the  law  of  bankruptcy.  However,  the  author  appears  to 
have  planned  it  to  serve  only  as  a  ready  guide  for  the  busy  lawyer 
through  the  intricacies  of  the  present  Federal  bankruptcy  statute, 
and  it  seems  to  be  well  calculated  to  be  of  use  to  one  who  needs 
that  sort  of  book.  Evidence  of  care  in  the  writing  is  not  lacking, 
and  the  material  in  hand  has  been  judiciously  arranged,  so  that  all 
that  relates  to  each  topic  is  easily  accessible  to  the  reader:  but, 
like  many  of  our  legal  text  books,  this  is  likely  to  be  found  service- 
able, chiefly  as  a  digest. 

In  form,  the  plan  of  the  earlier  editions  has  been  followed  with 
but  little  modification.  In  the  opening  chapter  is  found  a  sum- 
mary of  the  history  of  bankruptcy  legislation  at  home  and  abroad, 
which  might  have  been  amplified  with  advantage.  The  various 
sections  of  the  statute  now  in  force  are  given  in  order,  each  section 
being  followed  in  the  text  by  appropriate  comment  on  its  phrase- 
ology and  scope,  with  illustrations  drawn  from  decided  cases  and 
suggestions  of  the  author,  in  the  main  well-considered  and  helpful, 
on  such  points  as  have  not  yet  been  the  subject  of  adjudication. 
There  is  copious  citation  of  decisions  under  the  old  and  new  stat- 
utes and  reference  to  the  rules  and  orders  of  Court;  the  analogous 
provisions  of  the  Act  of  1867  appear  in  the  foot-notes.  Following 
the  body  of  the  treatise  come  the  rules,  forms  and  orders,  the  text 
of  the  present  statute  and  that  of  the  Act  of  1867,  and  an  index 
which  is  unusually  full. 

The  importance  of  the  amendments  of  the  current  year  made 
necessarv  a  revision  of  the  second  edition,  and  the  author  has 
taken  advantage  of  the  opportunity  thus  afforded  by  bettering  his 
treatment  of  the  subject  in  several  respects.  The  volume  of  deci- 
sions rendered  since  the  publication  of  the  last  preceding  edition 
has  aided  in  this.  A  portion  of  the  text  has  been  rewritten,  many 
new  cases  have  been  included,  and  needed  rearrangement  of  the 
subject-matter  has  been  made,  while  the  author's  comment  is  fuller 
and  more  helpful. 

Commentaries  on  the  Law  of  Statutory  Crimes.  Joel 
Prentiss  Bishop.  Third  Edition  by  Marion  C.  Early.  Chicago: 
T.  H.  Flood  &  Company.      1903.     pp.  xv,  997. 

This  well-known  work  requires  no  extended  introduction  to 
the  legal  profession.  Originally  published  as  supplementary  to 
the  author's  Criminal  Law,  it  has  long  been  the  standard  authority 
on  the  subject  with  which  it  deals.  Its  introductory  chapters  on 
classification  and  interpretation  of  written  laws  have  wide  applica- 
tion and  are  of  value  outside  the  narrow  limits  of  the  Statutory 
Law  of  Crimes.  The  new  edition  appears  without  any  substantial 
modification  of  the  plan  and  scope  of  the  earlier  edition.  The 
original  text  has  been  preserved  in  its  entirety,  all  new  matter  being 
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appended  in  the  form  of  notes.  The  work  of  revision  has  been 
practically  limited  to  bringing  the  work  down  to  date  by  the  col- 
lection of  late  cases  extending  or  modifying  the  principles  discussed 
in  the  text,  and  in  all  about  four  thousand  new  citations  have  been 
added.  Only  constant  use  will  reveal  the  care  and  accuracy  with 
which  this  work  has  been  done.  It  appears,  however,  to  have  been 
done  in  a  manner  to  justify  the  publication  of  the  new  edition  and 
to  commend  the  work  to  all  interested  in  the  enactment  or  enforce- 
ment of  criminal  statutes. 

A  Brief  for  the  Trial  of  Criminal  Causes.  Austin  Ab- 
bott. Second  Edition.  Rochester:  Lawyers'  Co-operative  Pub- 
lishing Company.      1902.      pp.  xx,  814. 

This  work  is  devised  to  render  the  same  assistance  in  the  trial 
of  criminal  causes  as  that  afforded  in  civil  causes  by  Abbott's  Trial 
Brief  in  Civil  Cases.  Like  the  first  edition,  it  contains  nothing 
novel  and  little  which  could  not  be  obtained  from  the  various  legal 
publications  devoted  to  the  topics  of  which  it  treats.  Its  value 
lies  rather  in  its  arrangement  in  convenient  form  of  the  various 
topics  which  may  demand  consideration  during  the  progress  of  a 
criminal  trial  and  in  the  collection  of  concise  digests  of  the  cases 
having  a  more  or  less  direct  bearing  on  each  topic.  The  result  is 
a  "handy"  work  of  reference  which  is  never  scientific,  seldom  ex- 
haustive, but  always  suggestive.  Although  double  the  size  of  the 
first  edition,  no  indication  is  given  of  what  is  new  and  what  is  old 
matter;  and  as  the  revision  is  prepared  by  the  un-named  editorial 
staff  of  the  publishers,  not  only  is  its  authority  anonymous,  but  a 
doubt  is  raised  as  to  the  uniformity  of  the  revision,  which  can  only 
be  settled  by  constant  reference  to  the  reports  of  the  cases  cited. 
We  are  confident,  however,  that  the  new  edition  will  be  found  a 
convenient  means  of  tracing  the  authorities  bearing  upon  the 
debatable  questions  which  may  arise  in  this  branch  of  practice. 

Collateral  Inheritance  and  Transfer  Tax  Law  of  the 
State  of  New  York,  etc.  By  Edward  H.  Fallows,  Transfer 
Tax  Attorney  for  the  State  Comptroller  in  New  York  County. 
Associate  Editor,  George  M.  Judd.  New  York:  Baker,  Voorhis  <x 
Co.      1903.     pp.  xv,  305. 

Mr.  Fallows'  and  Mr.  Judd's  book  does  not  pretend  to  be  a 
scientific  treatise  on  the  subject  of  succession  taxation  generally 
or  even  within  the  state  of  New  York.  The  plan  of  the  book  is,  as 
stated  in  the  preface,  "to  present  every  successive  Collateral 
Inheritance  and  Transfer  Tax  Law  in  the  State  of  New  York  *  *  * 
with  the  decisions  of  the  different  courts  grouped  under  the 
respective  sections  of  the  law  which  they  affect."  The  result  is  a 
great  deal  of  repetition  and  an  absolutely  unreadable  book.  But 
while  the  plan  adopted  is  unfortunate  from  the  point  of  view  of 
the  student  of  the  subject,  it  is  unquestionably  useful  from  that  of 
the  practicing  lawyer  who  wishes  to  find  out  what  are  the  obliga- 
tions of  his  clients.      For  the  exact  state  of  the  law  as  it  existed  at 
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the  time  of  the  death  of  a  testator  or  intestate — which  largely  con- 
trols the  duty  to  pay  the  tax  and  fixes  its  amount — is  readily 
ascertainable.  The  convenience  of  the  practitioner  is  further  con- 
sidered by  the  publication  in  Part  IV  of  the  book  of  a  complete 
collection  of  forms  in  use  in  Transfer  Tax  proceedings.  Apart 
from  the  plan  adopted,  which  is  justified  by  the  purpose  sought  by 
the  authors,  the  work  seems  to  be  very  well  done.  They  have  not 
been  content  with  a  statement  of  the  decisions  of  the  courts  of  last 
resort,  but  have  apparently  attempted  to  collect  and  collate  all  the 
reported  decisions  on  the  subject,  besides  setting  forth  in  ipsissimix 
verbis  the  various  statutes.  The  student  has  therefore  in  small 
compass  all  the  law  on  the  subject  in  existence  at  the  time  of  the 
making  of  the  book.  Furthermore,  the  points  decided  seem, 
from  an  examination  of  cases  selected  at  random,  to  be  fairly 
stated.  It  would  seem  that  no  one  whose  practice  is  in  the  Surro- 
gates' courts  of  the  state  could  afford  not  to  own  the  book. 

Littleton's  Tenures  :  In  English.  Edited  by  Eugene  Wam- 
baugh,  LL.  D.  Washington:  John  Byrne  &  Co.  1903.  pp: 
lxxxvi,  34  x. 

It  is  hard  to  speak  of  this  excellent  work  with  the  moderation 
befitting  a  critical  review.  Manifestly  a  labor  of  love,  it  is  as  re- 
markable for  the  scholarship  and  sound  judgment  by  which  it  is 
pervaded,  as  for  the  enthusiasm  and  industry  with  which  it  was 
undertaken  and  prosecuted  to  completion.  If  this  edition  does  not 
rank  with  those  of  Coke,  Hargrave  and  Butler,  it  is  only  because 
the  learned  editor  has  limited  himself  strictly  to  his  editorial  task 
and  has  avoided  that  of  the  commentator.  In  point  of  accuracy, 
fulness  of  information  and  critical  acumen,  he  need  not  fear  com- 
parison with  the  best  of  his  predecessors.  Indeed,  Professor  Wam- 
baugh's  critical  apparatus  is  of  the  most  formidable  description. 
Not  only  does  he,  in  his  admirable  introduction,  present  a  perfect 
picture  of  the  time,  and,  within  the  limits  of  our  knowledge,  of  the 
man,  but,  by  his  critical  reading  of  the  various  texts  of  the  original 
treatise  and  his  word  for  word  correction  of  the  standard  translation 
employed  by  Coke,  he  has,  it  can  scarcely  be  doubted,  given  this 
legal  classic  its  final  English  form.  The  bibliography  appended  to 
the  introduction  is  an  impressive  exhibition  of  critical  research. 
Omitting  the  abridgments,  the  editor  enumerates  and  describes  43 
complete  editions  printed  in  Law  French  only,  two  in  Law  French 
and  Modern  French,  39  in  English  only,  two  in  both  Law  French 
and  English  and  25  editions  of  Coke  upon  Littleton — n  1  in  all, 
scattered  through  the  libraries  of  England  and  America,  all  but  ten 
of  which  he  has  personally  examined. 

The  notes,  which  appear  on  nearly  every  page,  are  almost  ex- 
clusively critical  and  are  models  of  what  such  notes  should  be,  being 
clear  and  concise  in  expression,  giving  all  necessary  information  for 
an  understanding  of  the  text,  making  judicious  use  of  the  criticism 
of  all  previous  editors,  but  preserving  an  independent  judgment  on 
disputed  points.     The  only  note  in  the  book  which  makes  an  im- 
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pression  of  obscurity  is  the  explanation-  on  page  84  of  the  curious 
phrase  "out  of  the  scite  of  the  lord's  manor"  which  appears  in  the 
orthodox  version  as  "out  of  the  city  or  out  of  his  lord's  manor." 
It  might  have  been  well  to  add  a  few  words  of  explanation  to  Coke's 
critical  rendering  of  this  passage.  Littletons  text  is  too  lucid  and 
the  Elizabethan  language  of  his  translator  too  familiar  to  readers  of 
Shakespeare  and  the  English  Bible  to  call  for  much  in  the  way  of  ex- 
planation of  its  meaning,  and  accordingly,  merely  explanatory  notes 
are  rare,  being  confined  to  an  occasional  modern  rendering  of  a  word 
which  has  lost  its  former  meaning  or  has  dropped  out  of  our  current 
vocabulary.  It  may  be  doubted  if  it  was  necessary  to  call  repeated 
attention  to  the  use  of  "  after  "  for  "  afterwards  "  and  of  "  Common 
Place"  for  "Common  Pleas,"  but  even  the  serious  student,  for 
whom  the  book  is  intended,  will  hardly  complain  of  such  a  slight 
excess  of  editorial  care.  A  more  literal  rendering  of  obsolete 
technical  expressions,  as  "congeable"  ("lawful")  and  "eschewed" 
("fallen"),  might  perhaps  have  been  desirable. 

Two  possible  and  opposing  criticisms  are  suggested  by  the  very 
perfection  of  the  work  under  consideration.  It  may  be  doubted  by 
some  whether  an  obsolete  treatise  on  feudal  tenures,  classic  though 
it  be,  was  worth  the  expenditure  of  the  rich  and  varied  learning  in 
which  Professor  Wambaugh  has  presented  it.  And  it  may  be  asked, 
on  the  other  hand,  why,  if  the  work  was  worth  doing  at  all,  or,  at 
least,  if  it  was  to  be  done  in  any  but  the  perfunctory  way  in  which 
legal  classics  are  usually  set  forth  anew,  it  should  not  have  had  the 
advantage  of  a  new  commentary,  and  so  have  been  made  to  live 
again  in  the  law  of  the  present  day.  Neither  of  these  objections 
would  present  themselves  to  the  legal  scholar.  Littleton's  law  may 
be,  for  the  most  part,  obsolete,  but  his  work  is  of  perennial  interest 
and  value.  As  the  treasure-house  of  the  profound  and  intricate 
learning  in  which  the  feudal  law  of  land  was  bodied  forth,  no  one 
who  has  occasion  to  resort  to  it — whether  the  practicing  lawyer  or 
the  earnest  student — will  feel  that  he  can  safely  dispense  with  any 
of  the  aids  to  an  understanding  of  his  author  with  which  the  editor 
of  this  edition  has  furnished  him.  But  Littleton's  day  as  a  legal 
handbook  or  "clerk's  remembrancer"  is  past.  The  book  of 
Tenures  cannot  be  modernized  and  transformed  by  editorial  magic 
into  a  compendium  of  modern  law.  Even  in  Coke's  day,  little  more 
than  a  century  after  Littleton's  death,  the  rehabilitation  of  the  work 
as  a  treatise  on  the  contemporary  law  of  real  property  in  England 
was  no  easy  task.  Here  and  now,  three  hundred  years  later,  in  a 
new  land,  whose  discovery  Littleton  did  not  live  to  see,  the  attempt 
would  be  futile.  The  little  work  which  Coke  called  "the  orna- 
ment of  the  common  law  "  must  still  be  resorted  to  for  the  picture 
which  it  gives  of  the  law  of  its  time,  for  the  light  that  it  throws  on 
the  law  of  our  time,  but  it  is  safe  to  predict  that  Coke's  commentary 
on  Littleton  will  never  have  a  successor. 

Thus  regarding  the  work,  as  a  classic  and  only  as  a  classic,  we 
must  approve  Professor  Wambaugh's  decision  not  to  give  it  a  modern 
rendering,  but  to  employ  the  translation  made  famous  by  Coke's 
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adoption  of  it  and  with  which  the  lawyers  of  a  dozen  generations 
have  been  familiar.  In  point  of  accuracy  this  common  version 
leaves  nothing  to  be  desired,  and,  as  has  been  said  before,  its 
antique  phraseology  presents  no  difficulties  to  those  to  whom  the 
language  of  Shakespeare  is  still  intelligible. 

Where  so  much  is  given  it  may  savor  of  impertinence  to  ask  for 
more,  but  the  lack  of  an  index  from  the  hand  of  so  conscientious 
an  editor  seems  to  call  for  explanation.  With  the  lull  table  of  con- 
tents provided  by  the  author  himself  the  need  may  not  be  a  pressing 
one,  but  a  complete  subject-index  would  surely  be  an  added 
convenience. 

The  publisher  deserves  commendation  for  his  share  in  the  work. 
There  is  too  much  evidence  of  careless  proof-reading,  but  the 
volume  is  otherwise  well  made  and  fits  appropriately  into  the  neat 
and  convenient  Legal  Classic  Series,  of  which  it  forms  a  part.  As 
it  stands,  the  book  is  a  monument  of  legal  scholarship  and  it  sets 
a  standard  by  which  all  work  of  that  character  must  hereafter  be 
judged. 
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